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CIVIL  CASES  REPORTED  IN 
THIS  VOLUME,  1911. 

The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 

ABATEMENT 

Of  appeal  on  death  of  one   of   two   representatives   of   the   body    of 
respondents. 

See  Appeal  (2). 

No.  60  P.  B.  1911. 

ACTS. 

IV  of  1869 — See  Indian  Divorce  Act. 
VII 0/1870— See  Court-fees  Act. 

I  of  1872 — See  Indian  Evidence  Act. 
IV  of  1872— See  Punjab  Laws  Act. 
IX  of  1872 — See  Indian  Contract  Act. 
I  of  1877— See  Specific  Belief  Act. 
XV  of  1877— See  Indian  Limitation,  1877. 
I  of  1878— See  Opium  Act. 
XXVI  of  1881 — See  Negotiable  Instruments  Act. 
IV  of  1882— See  Transfer  of  Property  Act. 
VI  of  1882 — See  Indian  Companies  Act. 
XIV  of  1882— See  Civil  Procedure  Code,  1882. 
XVIII  of  1884— See  Punjab  Courts  Act. 

IX  of  1887 — See  Provincial  Small  Cause  Courts  Act. 
XVI  of  1887— See  Punjab  Tenancy  Act. 
XVII  of  1887 — See  Punjab  Land  Bevenue  Act. 
IX  of  1890 — See  Indian  Baihvays  Act. 
XX  of  1891 — See  Punjab  Municipal  Act. 

I  of  1900 — See  Punjab  Limitation  (Ancestral  Land  Alienation)  Act, 
XIII  of  1900 — See  Punjab  Alienation  of  Land  Act. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME, 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


ACTS— concld. 

II  of  1905 — See  Punjab  Pre-emption  Act. 
Ill  of  1907 — See  Provincial  Insolvency  Act. 

V  of  1908— See  Civil  Procedure  Code,:1908. 
IX  of  1908— See  Indian  Limitation  Act,  1908. 

ADHSALIDAU.  * 

Adhsalidar — Kangra  District — status  of — Held,  that  the  plaintiff 
adhsalidar  had  failed  to  prove  that  his  status  was  higher  than  that 
ascribed  to  adhsalidars  in  paragraph  58,  Lyall's  Kangra  Settlement 
Report,  and  that  he  was  consequently  not  a  full  co-proprietor  with 
defendant,  the  Qirth  cultivator. 

No.  75  P.  7?.  1911. 

ADOPTION. 

See  Custom  (Adoption) . 

ADVERSE  POSSESSION. 

(1)  Alienation  by  widow  not  challenged  by  nearest  reversioner — Suit 
for  possession  by  remote  reversioner  after  death  of  neai-est  reversioner 
— alienee's  possession  not  adverse  to  plaintiff. 

See  Indian  Limitation  Act,  1908  (1). 

...       No.  26  P.  B.  1911  (F.  B.). 

(2)  Where  on  partition  of  land,  a  particular  field  allotted  to  B. 
remains  in  possession  of  A. — A.'s  remedies. 

See  Limitation  (1). 

No   811.  B.  1911. 
AGREEMENT. 

Suit  based  on— containing  a  clause  for  reference  to  arbitration— not 
barred  unless  defendant  proves  that  plaintiff  refused  to  submit  to  arbi- 
tration. 

See  Specific  Belief  Act  (3). 

Udhe  Singh  v.  Sardar  Bishen  Singh— No.  25  P.  B.  1911. 
ALIENATION. 

See  Custom  (Alienation). 

AMENDMENT  OF  DECREE. 

.       Amendment  of  decree— Civil  Procedure  Code,  1882,  section  206— Appeal 

t,r  revision  from  order  amending    decree —meaning    of"  Haqiyat.,, Held 

that  no  appeal  lies  from  an  order  made  under  section  206,  Civil  Proce- 
dure Code,  188 2,  amending  a  decree  not  in  conformity  with  the  judg- 
ment, but  that  an  appeal  lies  from  the  amended  decree. 
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AMENDMENT  OF  DECREE— concld. 

Held  also,  that  an  objection  that  the  amended  decree  is  not  in  con- 
formity with  the  compromise,  on  which  the  decree  is  based,  can  only 
be  taken  in  appeal  from  the  decree  and  not  in  revision  from  the  order 
amending  the  decree. 

Held  further,  that  the  word  "  Haqiyat  "  means  rights  in  immovable 
property  and  though  used  as  a  rule  in  connection  with  landed  property, 
there  is  nothing  to  prevent  its  application  to  house  property  also. 

Mailathi  Aunt  v.  Subbarya  Mudaliaro,  (1901)  I.  L.  R.  24  Mad.  64:6, 
dissented  from. 

Brojo  Lai  Rai  v.  Tara  Prosanna  Battacharji,  (1905)  3  Col.  L.  J.  188, 
followed. 

Bawa  Singh  v.  Lachhman  Singh — No.  24  P.  R.  1911. 

ANCESTRAL  PROPERTY. 

Immovable  property  acquired  out  of  savings  from  income  of  ancestral 
property  is  not  ancestral. 

See  Custom  {Alienation)  (8). 

Mtissammat  Ishar  Kour  v.  Raja  Singh — No.  29  P.  R.  1911. 

APPEAL. 

(1)  No  appeal  lies  from  an  order  refusing  to  entertain  a  plea. 

See  Decree  or  Order  (1). 

Kashi  Nath  v.  Nathu  Ram— No.  41  P.  R.  1911 

(2)  Appeal — abatement  of,  on  death  of  one  of  two  representatives  of  the 
body  of  respondents  when  more  than  six  months  have  elapsed  before  appli- 
cation,  is  made  to  have  legal  representative  of  deceased,  made  a  party — Civil 
Procedure  Code,  order  XXII,  rule  4  (3) . — Held  that  on  the  death  of  one 
of  two  representatives  of  the  body  of  respondents  an  appeal  abates, 
where  no  application  has  been  made  within  six  months  to  have  the 
legal  representative  of  the  deceased  made  a  party. 

Held  also  that  the  plea  of  ignorance  of  the  death  until  after  the 
expiry  of  limitation  does  not  justify  departure  from  the  rule  laid  down 
in  order  XXII,  rule  4  (3),  Civil  Procedure  Code,  which  is  imperative. 

No.  60  P.  R.  1911. 

(3)  Suit  for  a  share  of  offerings,  Darbar  Sahib,  Tarn  Taran. — Held, 
that  the  suit  was  in  the  nature  of  Small  Cause  and  as  the  value 
of  it  was  less  than  Rs.  1,000  no  appeal  lay  under  section  70  (1)  (6)  of 
the  Punjab  Courts  Act.       , 

See  Small  Cause. 

Sardar  Arur  Singh  v.  Dayal  Singh — No.  20  P.  R.  1911. 

(4)  Held,  that  no  appeal  lies  from  an  order  made  under  section  206, 
Civil  Procedure  Code,  1882,  amending  a  decree  not  in  conformity 
with   the   judgment,   but  that  an  appeal  lies  from  the  amended  decree. 

See  Amendment  of  Decree. 

...  Bawa  Singh  v.  Lachhman  Singh — No.  24  P.  R.  1911, 
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APPEAL— concld. 

(5)  Appeals  in  Punjab  lie  to  Divisional  Court  under  section  46  (1) 
of  the  Provincial  Insolvency  Act. 

See  Provincial  Insolvency  Act. 

Mansav.  Nathu— No.  3  P.  B.  1911. 

(6)  Court-fee  in  appeals  in  redemption  suits. 

See  Court-fees  Act  (1). 

Banwari  Das  v.  Nathu  Shah — No.  5  P.  B.  1911. 

(7)  Held,  that  no  appeal  lies,  as  of  right  to  the  Chief  Court  from  an 
order  passed  by  the  Divisional  Court  upon  an  application  made  by  the 
Deputy  Commissioner  under  section  21  A  (2)  of  the  Punjab  Alienation 
of  Land  Act  for  revision  of  the  order  of  an  executing  Court  sanctioning 
the  sale  of  the  judgment-debtor's  mortgage  rights  in  agricultural  land 
to  the  decree-holder. 

See  Punjab  Alienation  of  Land  Act. 

Asa  Singh  v.  Buta—No.  12  P.  B.  1911. 

(8)  Appeal  from  order  of  remand  under  order  XLI,  rule  23,  Civil 
Procedure  Code,  1908 — section  105  and  order  XLIII,  rule  1  (u) — Punjab 
Courts  Act,  XVIII  of  1884,  section  40. — There  were  three  appeals  before 
the  Chief  Court  against  orders  of  remand  by  the  Divisional  Judge  under 
order  XLI,  rule  23,  Civil  Procedure  Code,  1908,  viz. — 

(1)  in  a  land  suit  of  jurisdictional  value  of  P»s.  707-2-0  ; 

(2)  in  a  pre-emption   case   of  jurisdictional  value  (i.e.,  30  times 

jama)  of  Bs.  406-10-6  ; 

(3)  in  a  small  cause  suit,  value  Rs.  1,170. 

In  all  these  three  cases  a  further  appeal  would  lie  to  the  Chief 
Court  under  section  40  of  the  Punjab  Courts  Act,  if  the  Divisional 
Judge's  decree  varied  or  reversed,  otherwise  than  as  to  costs,  the  decree 
of  the  Court  below  and  not  otherwise. 

Held,  that  as  it  was  impossible  to  say  whether  the  decree  which 
might  have  been  passed  by  the  Divisional  Judge,  had  he  not  remanded 
the  case,  would  have  "  varied  or  reversed  otherwise  than  as  to  costs," 
the  decree  of  the  Court  below  and  whether  a  further  appeal  would  lie 
or  not  from  the  Divisional  Judge's  decree,  no  appeal  lay  under  order 
XLIII,  rule  1  («)  of  the  Civil  Procedure  Code,  against  the  orders  of 
remand  in  these  three  cases. 

No.  50  P.  B.  1911. 

ARAI 

H  )  Held,  that  among  Arams  of  mauza  Oholewala,  tahsil  Zira,  District 
Perozepore,a  sonless  proprietor  baa  by  custom  the  power  to  make  a  gift 
of  :i  portion  of  bis  ancestral  land  in  favour  of  his  daughter,  whose  hus- 
band La  the  donor's  gharjawaA  oi  resident  son-in-law. 

Custom  (Alienation)  (10). 

Karm  Din  v.  Mussammat  Jio — No.  13  P.  B.  1911. 
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lEAINS— concld. 

(2)     (Jullundur  city)  adoption  of  step-son  invalid. 
See  Custom  (Adoption)   (4). 

No.  45  P.  B.  1911. 

ARBITRATION. 

(1)  Arbitration — pendente  lite — Agreement  to  refer,  made  by  parties 
out  of  Court — Application  p-esented  to  Court  by  one  party  only — Civil 
Procedure  Code,  Act  V  of  1908,  Schedule  II,  Article  /.—Where  a  suit  was 
instituted  in  June  1910  and  on  3rd  October  parties  agreed  out  of  Court 
to  nominate  certain  arbitrators  to  decide  their  dispute  and  in  pursuance 
of  the  agreement  had  a  petition  to  the  Court  written  out,  and  owing  to 
the  Judge's  absence  for  some  days,  the  petition  could  not  be  used  until 
17th  October,  when  plaintiff  alone  presented  it  in  Court,  defendant 
denying  having  agreed  to  arbitration  and  ref using  to  join  in  the  pre- 
sentation— 

Held,  that  not  only  the  writing  out  of  an  application,  but  the  presen- 
tation of  it,  must  have  the  concurrence  of  all  the  parties,  to  fulfil  the 
requirements  of  Article  I  of  Schedule  II  of  the  Civil  Procedure  Code, 
1908,  and  that  the  lower  Court  was  consequently  right  in  rejecting  the 
application. 

Miran  Bakhsh  v.  Sher  Muhammad — No.  17  P.  B.  1911. 

(2)  Agreement  containing  a  clause  for  reference  to  arbitration — when 
bar  to  a  suit. 

See  Specific  Belief  Act  (3) . 

JJdhe  Singh  v.  Sardar  Bishen  Singh — No.  25  P.  B.  1911. 

(3)  Arbitration — Application  for  reference  to  arbitration — Several 
causes  of  action  joined  in  one  application — Nomination  of  arbitrator  by 
Court — Difference  between  the  old  and  new  Code — Civil  Procedure  Code, 
Act  V  of  1908,  section  141,  schedule  I,  order  2,  rule  3  and  clause  17  of 
the  Second  Scliedule — Civil  Procedure  Code,  Act  XIV  of 1882,  section  523 — 
Material  irregularity. — Held,  that  order  2,  rule  3  of  the  First  Schedule, 
read  with  section  141  of  the  Civil  Procedure  Code,  1908,  enables  a 
Court  to  allow  plaintiffs  to  join  several  causes  of  action  in  one  appli- 
cation to  file  in  Court  agreements  to  refer  to  arbitration  under  clause 
17  of  the  Second  Schedule. 

Held  also,  that  section  523  of  the  old  Civil  Procedure  Code,  1882, 
differed  materially  from  the  provisions  of  clause  17  of  the  Second 
Schedule  of  the  present  Civil  Procedure  Code,  1908,  inasmuch  as  under 
the  former  it  was  necessary  that  the  arbitrators  should  be  named  in 
the  agreement,  but  in  clause  17  there  is  no  reference  to  "  arbitrators 
named  "  and  the  sole  provision  is  that  the  reference  is  to  be  to  the 
arbitrators  "  appointed  in  accordance  with  the  provisions  of  the  agree- 
ment." Where  a  Court,  in  contravention  of  the  express  agreement 
between  the  parties  and  the  imperative  terms  of  the  Civil  Procedure 
Code,  appointed  an  arbitrator  who  did  not  come  under  the  terms  of  that 
agreement,  it  committed  an  irregularity  which  materially  prejudiced 
the  plaintiffs. 

...     Dreyfus  §•  Co.  v.  Gurditta  Mai— No.  35  P.  B.  1911. 
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ARBITRATOR. 

Nomination  of — by  Court  on  application  to  refer  to  arbitration. 

See  Arbitration  (3). 

...     Dreyfus  $•  Co.  v.  Gurditta  Mai— No.  35  P.  B.  1911. 
AWANS. 

Talagang  talisil — power  of  father  to  alienate  in  presence  of  a  son. 
See  Custom  {Alienation)  (5). 

No.  88  P.  B.  1911. 

B 

BILL  OF  EXCHANGE. 

Bill  of  exchange — Hundi — payable  so  many  days  after  date — present- 
ation for  acceptance  and  payment — Negotiable  Instruments  Act,  XXVI 
of  1881,  section  83. — Held,  that  the  words  "  all  previous  parties  "  ap- 
pealing in  section  83  of  the  Negotiable  Instruments  Act,  1881,  include 
the  drawer. 

Held  also,  that  this  section  applies  only  to  bills  of  exchange  in  which 
acceptance  by  the  drawer  is  obligatory,  i.e.,  a  bill  of  exchange  after 
sight,  as  defined  in  section  21  of  the  Act,  and  does  not  apply  to  the 
ordinary  hundi  of  the  country  payable  after  a  certain  number  of  days 
which  comes  under  the  class  of  bills  requiring  presentation  for  pay- 
ment only  and  not  for  acceptance. 

Khan  Chand  v.  Golab  Bam— No.  39  P.  B.  1911. 

BRAHMINS. 

Brahmins  of  mauza  Dharnisala,  tahail  Una,  district  Hoshiarpur,  are 
governed  in  matters  of  alienation  by  agricultural  custom. 

See  Custom  {Alienation)  (4). 

Daswandi  v.  Mahant  Erishen  Dev—No.  34  P.  B.  1911. 

BURDEN  OF  PROOF. 

(1)  As  to  succession  of  daughters  to  the  exclusion  of  collaterals 
among  Nam  Rajputs  of  talisil  Phillour,  district  Jullundur. 

See  Custom  {Succession)  (1). 

•••   Khaire  Khun  v.  Ohulam  Ghaus—No.  32  P.  R.  1911. 

(2)  As  to  proving  the  testamentary  capacity  of  the  testator. 
See  Witt  C3). 

/''"'  Singh  v.  Uttam  Singh— No.  21  P.  R,  1911  (j>.  r.). 

(3)  As  to  proving  the  validity  of  gift  in  favour  of  daughters  among 
1 arkhans  01  Bialkot  District.  ° 

See  Custom  {Alienation)  (3). 

Uahim  Bakheh  \.  Xuthu—Xo.  23  P.  R,  lull. 
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tDEN  OF  PROOF— concld. 

(4)  As  to  proving  refusal  to  submit  to  arbitration  by  plaintiff  in  a 
case  based  on  an  agreement  containing  a  clause  for  reference  to  arbi- 
tration. 

See  Specific  Belief  Act  (3) . 

Udlie  Singh  v.  Sardar  Bislien  Singh — No.  25  P.  R.  1911. 

(5)  An  entry  in  the  record  of  rights  and  riwaj-i-am  unsupported 
by  any  instances  is  not  sufficient  to  dischai'ge  the  onus  on  pattidars,  to 
prove  preferential  rights  to  daughters  in  succession. 

See  Custom  (Succession)  (2). 

Devi  Singh  v.  Mussammat  Premi — No.  11  P.  R.  1911. 

(6)  As  to  Sodhi  Khatris  of  manza  Thathi   Khara,  Tarn  Taran  tahsil 
of  the  Amritsar   district,  being  governed  by  agricultural  custom  and  not 

Hindu  Law. 

See  Custom  {Alienation)  (7). 

Gangu  v.  Kanshi  Ram— No.  28  P.  R.  1911. 

(7)  As  to  Sodhi  Khatris  of  mauza  Bhamipura,  tahsil  Jagraon, 
district  Ludhiana,  following  agricultural  custom. 

See  Custom  {Alienation)  (2). 

No.  43  P.  R.  1911. 

(8)  As  to  validity  of  adoption  of  daughter's  son  among  Jats,  Garh- 
shankar  tahsil,  Hoshiarpur  district. 

See  Custom  (Adoption)  (3). 

No.  U  P.  R.  1911. 

(9)  As  to  validity  of  adoption  of  step-son  among  Arains — Jullundur 
city. 

See  Custom  (Adoption)  (4). 

No.  45  P.  R.  1911. 


CAUSE  OF  ACTION. 

Several  causes   of  action   joined  in  one   application  for  reference  to 
arbitration. 

See  Arbitration  (3). 

...    Dreyfus  S,-  Co.  v.  Ourditta  Mai — No.  35  P,  R,  1911. 
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CHAIRMAN 


Of  meeting  of  shareholders  of  a  Company,  not  liable  to  damages  for 
giving  wrong  decision  on  a  point  before  him  at  the  meeting. 

See  Companies. 

No.  46  P.  B.  1911. 

CHILD. 

Born  330  days  after  last  access  of  parents — legitimacy  of — 

See  Divorce  (2). 

No.  77  P.  B.  1911. 

CSUNDAWAND  OR  PAGWAND. 

Succession — among  Musalman  Jats,  Gurdaspur  tahsil — Eiwaj-i-am. 
See  Custom  (Succession)  (5). 

No.  58  P.B.I  911. 
CIVIL  PROCEDURE  CODE,  1882. 

(1)  Section  206. 

See  Amendment  of  Decree. 

Bawa  Singh  v.  Lachhman  Singh — No.  24  P.  B.  1911. 

(2)  Section  523 — difference  between  old  and  new  Code — regarding 
application  to  refer  to  arbitration. 

See  Arbitration  (3). 

...    Dreyfus  8f  Co.  v.  Gurditta  Mai— No.  35  P.  B.  1911. 

(3)  Civil  Procedure  Code,  1882,  section  260 — Sale  of  attached 
property — strict  compliance  with  terms  of  section. — Held,  that  no  sale 
can  be  ordered  under  section  260,  Civil  Procedure  Code,  1882, 
unless  the  conditions  laid  down  in  that  section  have  been  strictly 
complied  with,  viz.,  (a)  a  valid  original  attachment,  (b)  appli- 
oatioo  within  one  year  of  that  attachment  by  decree-holder  for  sale, 
and  (r)  lapse  of  one  year  from  date  of  attachment,  and  that  conse- 
quently no  such  order  could  be  made  when  the  decree-holder  applied 
to  have  the  property  sold  more  than  a  year  after  its  attachment. 

No.  69  P.  B.  1911. 

riVIL  PROCEDURE  CODE,  1908. 

(1)  Section  2  (2). 

Orders — as  to  Court-fee,  security  to  be  taken  from  plaintiff,  how 
profits  are  to  be  determined,  and  on  objection  under  Pension  Act — not 
preliminary  decrees. 

See  Decree  o?  Order  (2). 

No.  82  P.  B.  1911. 
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CIVIL  PROCEDURE  CODE,  1908— contd. 
(2)  Section  2  (2)—  concld. 
Order  returning  plaint  for  amendment,  not  a  preliminary  decree. 
See  Decree  or  Order  (3). 

No.  96  P.  R,  1911. 
(3)  Section  2,  clauses  (2)  and  (14). 
See  Decree  or  Order  (1). 

Kashi '  Nath  v.  Nathu  Ram— No.  41  P.  R.  1911. 
(4)  Section  99. 

Appellate  Court  cannot  reverse  decree   of  lower  Court    on  ground  of 
misjoinder,  unless  parties  were  materially  prejudiced. 

See  Companies. 

No.  46  P.  R.  1911. 

(5)  Section  141,  schedule  I,  order  2,  rule  3  and  clause  17  of  the 
Second  Schedule. 

See  Arbitration  (3). 

...     Dreyfus  $-  Co.  v.  Gurditta  Mai— No.  35  P.  R.  1911. 

(6)  Order  1,  rule  10  (3). 

No  Company  or  person  can  be  made  a  plaintiff  in  a  suit  without  its 
or  his  express  consent. 

See  Companies. 

No.  46  P.  R.  1911. 

(7)  Order  XXII,  rule  4  (3). 

Imperative — plea  of  ignorance  of  death  does  not  justify  departure 
from  the  rule. 

See  Appeal  (2). 

No.  60  P.  R.  1911. 

(8)  Order  XLIII,  rule  1  (k) — appeal  from  order  of  abatement. — 
Held,  that  no  appeal  lies  under  order  XLIII,  rule  1  (&),  where  there 
has  been  no  application  to  the  Court  to  set  aside  an  abatement. 

No.  95  P.  R.  1911. 
(9)  Order  XLIII,  rule  1  («). 

No  appeal  lies  from  an  order  of  remand  unless  it  can  be  predicated 
that  a  further  appeal  would  lie  from  the  Divisional  Judge's  decree. 

See  Appeal  (8). 

No.  50  P.  R.  1911. 
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CIVIL  PROCEDURE  CODE,  1908— concld. 

(10)  Schedule  II,  Article  I. 

Arbitration— pendente  lite — Agreement  to  refer,  made  by  parties   out 
of  Court — application  presented  to  Court  by  one  party  only. 

See  Arbitration  (1). 

Miran  Bakhsh  v.  Sher  Muhammad — No.  17  P.  B.  1911. 

COMPANIES. 

Companies — acts  of  directors,  not  properly  appointed — Indian  Com- 
panies Act,  IV  of  1882,  section  92 — Form  of  suit — error  in — not  ground  for 
interference  by  Appellate  Court — Company  made  plaintiff  ivithout  its  ex- 
press consent — Civil  Procedure  Code,  Act  V  of  1908,  section  99,  and  order 
I,  rule  10  (3) — Court's  interference  with  matters  of  internal  management — 
Chairman  of  meeting  not  liable  to  damages  for  coming  to  wrong  decision. — 
Held,  that  acts  bond  fide  done  by  a  director  or  manager  of  a  Company 
are  valid,  notwithstanding  any  defect  that  may  afterwards  be  discover- 
ed in  his  qualification  and  this  applies  not  only  between  the  Company 
and  outsiders,  but  also  between  the  Company  and  its  members — Indian 
Companies  Act,  1882,  section  92. 

Held  also,  that  the  form  of  a  suit  is  not  bad  because  the  relief  prayed 
for  does  not  affect  each  defendant  equally,  and  also  that  even  if  the 
suit  had  been  open  to  objection  on  the  ground  of  misjoinder,  there 
having  been  no  material  prejudice  to  the  defendants  on  the  merits,  the 
decree  of  the  lower  Court  could  not  be  reversed  merely  on  this  techni- 
cal ground — Civil  Procedure  Code,  section  99. 

Held  also,  that  a  Company  cannot  be  made  plaintiff  in  a  suit  without 
its  consent  expressly  given  (order  I,  rule  10  (3)  of  the  Code)  and 
neither  one  or  several  shareholders  can  sue  in  the  name  of  the  Com- 
pany unless  they  were  authorised  by  the  majority  at  a  general  meeting 
of  the  Company  or  shewed  that  they  have  exhausted  all  reasonable 
means  of  obtaining  the  institution  of  the  suit  by  the  Company  or  that 
the  case  is  one  of  urgency  and  the  plaintiff  has  the  support  of  the 
majority. 

Held  also,  that  one  or  more  shareholders  suing  on  his  or  their  own 
behalf  cannot  obtain  in  a  Com-t  of  law  a  declaration  that  the  election 
of  certain  persons  as  directors  was  null  and  void  on  account  of  irregu- 
larities or  even  illegalities  in  their  election,  nor  an  injunction  to 
restrain  those  persons  from  acting  as  directors,  these  being  matters 
relating  exclusively  to  the  internal  management  of  the  .Company,  with 
which  Courts  generally  decline  to  deal  at  the  instance  of  any  person 
other  than  the  Company  itself. 

lirhl  also,  that  a  chairman  presiding  at  a  meeting  of  a  Company  has 
to  decide  to  the  best  of  his  judgment  all  questions  that  arise  at  such 
meeting,  '-.  jr.,  the  right  of  persons  to  vote  or  their  disqualification,  and 
if  he  acts  bond  fide,  he  is  not  liable  to  pay  damages  to  any  party,  who 
can  afterwards  satisfy  a  Court  of  law,  that  a  particular  ruling  of  the 
chairman  was  erroneous  or  thai  it  resulted  in  such  party  being  deprived 
of  a  right   to  which  he  is  Subsequently  found  entitled. 

No.  46  P.  E,  1911. 
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COMPANIES  (IN  LIQUIDATION). 

Companies  in  liquidation — Gontributories — liability  of,  under  section 
151,  Indian  Companies  Act,  VI  of  1882,  in  regard  to  unpaid  calls  made 
before  winding  up. — Held,  that  the  contributions  due  under  section  151 
of  the  Indian  Companies  Act,  1882,  include  unpaid  calls  made  before 
the  winding  up  as  well  as  calls  made  after  the  winding  up. 

No.  67  P.  B.  1911. 

COMPANIES  ACT. 

See  Indian  Companies  Act. 

CONSENT 

of  next  heir  (a  sonless  man)  to  adoption  of  daughter's  son,  not  bind- 
ing on  other  collaterals. 

See  Custom  (Adoption)  (3). 

No.  44  P.  B.  1911. 

CONSIDERATION. 

Sale — when  complete  without  payment  of  consideration  and  when 
not — intention  of  parties. 

See  Sale  (3). 

No,  55  P.  B.  1911. 

CONTRACT. 

Joint — enforcement  of,  by  one  of  the  joint  contractors  where  the 
others  refuse  to  join  him. 

See  Joint  Contract. 

No.  57  P.  B.  1911. 

Sale — whether  complete  when  consideration  has  not  been  paid — 
intention  of  parties. 

See  Sale  (3). 

No.  55  P.  B.  1911. 

CONTRACT  ACT. 

See  Indian  Contract  Act. 

CONTRIBUTORIES. 

Liability  of — in  regard  to  unpaid  calls  made  before  winding  up. 
See  Companies  (in  liquidation) . 

No.  67  P.  B.  1£11. 
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CONSTRUCTION  OF  WORDS. 

"  Maveshi  "  as  used  in  entries  in  Wajib-ul-arz  in  connection  with 
grazing  rights  over  shamilat  land. 

See  "  Maveshi." 

No.  86  P.  B.  1911 . 

COURT  FEES. 

(1).  Court  fee  in  a  declaratory  suit  to  the  effect  that  plaintiff  is  the 
real  decree-holder  of  a  decree  obtained  by  defendant  and  to  have  decree 
transferred  to  him. 

See  Declarator;/  Suit. 

Ganeshi  Lai  v.  Beni  Parshad — No.  1  P.  B.  1911. 
(2).     Court  fees  in  appeals  in  redemption  suits. 
See  Court-fees  Act  (1). 

Banwari  Das  v.  Nathu  Shah — No.  5  P.  B.  1911. 

COURT-FEES  ACT. 

(1)  Schedule  I,  Article  1 — Court  fees  in  appeals  in  redemption  suits. — 
Where  the  first  Court  found  that  the  amount  payable  on  redemption 
was  Rs.  670  and  on  appeal  the  lower  appellate  Court  reduced  this  sum 
to  Rs.  190  and  the  prayer  on  further  appeal  to  the  Chief  Court  was 
that  this  sum  be  increased  to  Rs.  1,190 — 

Held,  that  article  1,  Schedule  I,  of  the  Court-fees  Act  applied,  the 
Court  fee  being  payable  on  the  value  of  the  subject-matter  in  dispute 
in  the  appeal,  viz.,  Rs.  1,000. 

Beference  under  Court-fees  Act,  1870— (1906)  /.  L.  B.  29  Mad,  367 
followed. 

Banwari  Das  v.  Nathu  Shah— No.  5  P.  B.  1911. 
(2)  Article  17,  VI. 

Court  fee,  where  only  question  is  to  whom  amount,  admittedly  due, 
is  payable. 

See  Hindu  Law  (5). 

-       ...  No.  71  P.  B.  1911. 

6 

CUSTOM  (ADOPTION). 

(1)  Custom — adoption — validity  of — among  Bhabra  Jains  of  Kaithal, 
Karnal  district — bequest  of  co-parcenary  property  after  adoption — Hindu 
Law. — Held,  that  among  Bhabra  Jains  of  Kaithal  in  the  Karnal  district 
the  adoption  of  a  collateral  in  the  4th  degree  is  valid  by  custom. 
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CUSTOM  (ADOPTION)—  concld. 

Held  also,  that  the  result  of  an  adoption  is  to  make  the  adopted  son 
a  co-parcener  with  the  adoptive  father  in  the  joint  family  property,  and 
that  the  latter  -was  consequently  incompetent  to  bequeath  or  devise  any 
part  of  that  property  in  the  presence  of  the  adopted  son. 

bo.  74  P.  B.  1911. 

(2)  Custom — Adoption — how  manifested — registered  deed  of  adoption— 
subsequent  treatment — proof  of. — Held,  that  in  a  case  where  the  power  of 
customary  adoption  by  a  sonless  proprietor  is  not  disputed,  all  that  is 
necessary  to  constitute  an  adoption  is  the  clear  expression  of  an  intention 
on  the  part  of  the  adoptive  father  to  adopt  the  boy  concerned  as  his  son, 
and  a  sufficient  manifestation  of  that  intention,  by  the  execution  and 
registration  of  a  deed  of  adoption  coupled  with  a  clear  declaration  in 
Court  and  subsequent  treatment  as  adopted  son. 

Proof  of  such  subsequent  treatment  cannot,  however,  be  reasonably 
demanded  in  a  case  where  very  soon  after  the  execution  of  the  deed  of 
adoption,  the  reversioners  of  the  adoptive  father  sue  for  a  declaration 
that  the  adoption  did  not  in  fact  take  place,  and  where  therefore  the 
adoptive  father  cannot  ex  necessitate  rei  prove  continuous  subsequent 
treatment. 

No.  42  P.  B,  1911. 

(3)  Custom — Adoption — Muhammadan  Jots,  Qarhshankar  tahsil, 
Hoshiarpur  district — Adoption  of  daughter's  son — presumption  against  its 
validity — Riwaj-i-am — consent  of  nearest  collateral — Limitation  in  suit  for 
possession — Indian  Limitation  Arts  of  1877  and  1908,  Schedule  II,  articles 
118  and  lU.—Held,  following  the  interpretation  in  96  P.  B.  1908  of  the 
Privy  Council  Ruling  reported  in  Tirbhuwan  v.  Bcmeshar,  (1906)  I,  L.  11. 
28  All.  727,  that  a  suit  for  possession,  where  an  adoption  is  set  up 
in  defence,  is  governed  by  article  144  and  not  article  118  of  the 
Limitation  Acts  of  1877  and  1908  and  that  the  Full  Bench  Ruling  in 
86  P.  B.  1905  must  be  held  tc  have  been  over-ruled  by  the  Privy 
Council. 

'■■  Held  also,  following  50  P.  B.  1893  (F.  B.)  that  the  general  presump- 
tion among  Jats  of  the  Garhshankar  tahsil,  Hoshiarpur  district,  is  that 
the  adoption  of  a  daughter's  son  is  invalid,  and  that  no  special  custom 
in  favour  of  its  validity  had  been  proved, *tte  mere  entry  in  the 
Biwaj-i-am,  unsupported  by  instances,  being  insufficient  for  the 
purpose. 

Held  further,  that  the  consent  of  the  brother  of  the  adoptive  father 
(a  sonless  man)  did  not  bind  the  more  distant  collaterals,  the  plaintiffs. 

No.  44  P.  B.  1911. 

(4)  Custom — Adoption  of  step-sou — Arains — Jullundur  city. — Held, 
that  the  respondents,  on  whom  the  burden  of  establishing  the  custom 
was,  had  failed  to  prove  that  a  sonless  Arain  of  Jullundur  city  can 
adopt  1  is  step-son,  who  is  not  of  his  got. 

No.  45  P,  B.  1911, 
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CUSTOM  (ALIENATION). 

(1)  Madaris  (jugglers),  Ludhiana  district,  agriculturists  hound  by 
custom — necessity. — Held,  that  the  parties  to  the  suit,  Madaris  (jugglers) 
of  the  Ludhiana  district,  though  not  among  the  agricultural  tribes  in  the 
Census  Report  or  in  the  list  of  agricultural  tribes  of  the  district  compiled 
for  the  purposes  of  the  Land  Alienation  Act,  had  by  cultivating 
agricultural  land  for  several  generations  as  their  only  means  of  livelihood, 
adopted  and  rendered  themselves  subject  to  the  ordinary  agricultural 
law  of  the  Central  Punjab. 

Bhola  v.  Razzaq  Shah— No.  7  P.  B.  1911, 

( 2)  Custom  (Alienation) — Succession — Daughters — Hindu  Law — Sodhi 
Kluttris,  mauza  Bhamipura,  talisil  Jagraon,  district  Ludhiana. — Held, 
i  hat  t lie  initial  presumption  in  the  case  of  Khatris  and  especially  of 
Sodhis  is  that  they  follow  Hindu  Law. 

Held  also,  that  it  had  not  been  proved  that  Sodhi  Khatris  of  mauza 
Bhamipura,  tahsil  Jagraon,  district  Ludhiana,  follow  agricultural  cus- 
tom in  connection  with  alienation  of,  or  succession  to,  ancestral  immov- 
able property,  and  by  Hindu  Law  collaterals  in  the  4th  degree  do  not 
exclude  daughters. 

No.  43  P.  B.  1911. 

(3)  Custom  (Alienation) — Tarkhans,  Sialhot  district — Gift  of  ancestral 
laud  in  favour  of  daughter  valid  to  extent  of  one-twentieth  only — onus 
probandi — Riwaj-i-ams  1865  and  1892  discussed. — Held,  that  the  defen- 
dants (donees),  on  whom  the  onus  lay,  had  failed  to  prove  that  among 
Tarkhans  (carpenters)  of  Kotli  Tarkhanan,  tahsil  Zafarwal  of  the 
Sialkot  district,  by  custom,  a  male  proprietor  is  competent  to  gift  more 
than  a  one-twentieth  share  of  his  ancestral  land  in  favour  of  his 
daughter  to  the  prejudice  of  his  collaterals  of  the  5th  degree. 

The  relative  value  of  the  Biwaj-i-am  of  18(35  and  that  of  1892  dis- 
cussed. 

Bahim  Bakhshv.  Natha—No.  23  P.  B.  1911. 

(4)  Custom  (Alienation) — Brahmans  of  mauza  Dharmsala,  tahsil  Una, 
district  Hoshiarpur— Hindu  Law. — Held,  that  the  parties  to  the  suit 
Brahmans  of  mauza  Dharmsala  in  tahsil  Una,  district  Hoshiarpur, 
were  governed  in  matters  of  alienation  by  agricultural  custom  and  not 
by  Hindu  Law. 

...  ...  Daswandi  v.  Mahant  Krishen  Dev — No.  34  P.  JB.  1911. 

(5)  Custom  (Alienation) — poiver  of — among  Awans,  Talagang  tahsil, 
Attock  district — in  presence  of  a  son. — Held,  that  plaintiff  had  failed 
to  pi'ove  that  by  custom  among  Awans  of  the  Talagang  tahsil, 
Attock  district,  his  father  was  incompetent  to  make  an  alienation  of 
his  ancestral  property  in  his  (plaintiff's^  pi'esence. 

79  P.  B.  1896,  53  P.  7?,  1899,  46  P.  B.  1900  and  8  P.  B.  1906  refer- 
red to. 

No.  88  P.  B.  1911. 
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CUSTOM  (ALIENATION)—  contd. 

(6)  Bukhari  Sayads  of  mauza  Fatehallah  Shahwala,  tahsil  Zira, 
district  Ferozepore — governed  by  agricultural  custom  and  not  Muham- 
madan  Law. — Held,  that  Bukhari  Sayads  of  mauza  Fatehullah  Shah- 
wala, tahsil  Zira,  district  Ferozepore,  are  governed  by  agricultural 
custom  in  matters  pertaining  to  their  powers  as  landowners  and  not 
by  Muhammadan  Law,  and  that  consequently  their  power  of  alienation 
in  respect  of  ancestral  land  is  not  unrestricted. 

No.  92  P.  R.  1911. 

(7)  Custom  (Alienation) — Alienation  by  father — suit  to  contest  alienation 
by  sons — Sodhi  Khatris  o/  mauza  Thathi  Khara,  tahsil  Tarn  Taran,  dis- 
trict Amritsar- — onus  probandi — Hindu  Law. — Held,  that  the  plaintiff 
on  whom  the  onus  lay,  had  failed  to  prove  that  Sodhi  Khatris  of  mauza 
Thathi  Khara,  Tain  Taran  tahsil  of  the  Amritsar  district,  in  matters 
of  alienation  were  governed  by  agricultural  custom  and  not  by  Hindu 
Law. 

79  P.  R,  1909  followed. 

Oangu  v.  Kanshi  Ram— No.  28  P.  R.  1911. 

(8)  Custom  (Alienation) — Succession — Nature  of  immoveable  property 
acquired  out  of  savings  from  income  of"  ancestral  "property. — Held,  that 
a  mortgage  of  land  acquired  by  a  female,  subject  to  Punjab  custom, 
is  not "  ancestral  "  property  because  the  mortgage  money  was  paid  by 
her  out  of  savings  from  her  income  derived  from  "  ancestral  "  property. 

Mussammat  Ishar  Kour  v.  Raja  Singh — No.  29  P.  R.  1911. 

(9)  Custom  (Alienation)- —  Exchange  by  widow — Necessity. — Held,  that 
a  widow,  in  possession  of  her  deceased  husband's  land,  is  not  authorised 
by  custom  to  effect  an  exchange  of  land  except  for  necessity. 

Mussammat  Nihali  v.  Lehna — No.  2 P.  R.  1911. 

(10)  Custom  (Alienation) — Gift  by  sonless  proprietor  of  part  of  his 
ancestral  land  to  his  daughter — Arains  of  mauza  Lholeicala,  tahsil  Zira. 
district  Ferozepore. — Held,  that  among  Arains  of  mauza  Dholewala, 
tahsil  Zira,  district  Ferozepore,  a  sonless  proprietor  has  by  custom  the 
power  to  make  a  gift  of  a  portion  of  his  ancestral  land  in  favour  of  his 
daughter  whose  husband  is  the  donor's  ghar-jawai  or  resident  son-in  law. 

Karm  Bin  v.  Mussammat  Jio — No.  13  P.  R.  1911. 

(11)  Custom  (Alienation)  —  Widow's  rigid  to  alienate — Sayads 
of  Sialkot  city — Muhammadan  Law. — Held,  that  although  the  initial 
presumption  in  the  case  of  non-agricultural  Sayads,  residents  of  a  city, 
is  that  they  follow  Muhammadan  Law,  yet  where  in  defiance  of  that 
law,  widows  take  over  the  Avhole  of  their  husbands'  immovable  estate,  a 
natural  presumption  arises  that  fchey  do  so,  as  life-holders  only,  subject 
to  control  by  male  reversioners. — Held  therefore,  that  among  the  par- 
ties to  the  suit,  Sayads  of  Sialkot  city,  there  is  a  presumption  in  favour 
of  a  custom,  under  which  alienations  by  a  widow  of  house  property 
inherited  from  her  husband  are  liable  to  be  contested  by  the  husband's 
brother. 

...    Mir  Haidur  v.  Muhammad  AH — No.  14  P.  R.  1911. 
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CUSTOM  (ALIENATION)— concld. 

(12)  Custom  (Alienation) — Oral  gift  of  ancestral  land  by  sonless  pro- 
prietor  in  favour  ofdaughterssons — validity  of — Kalon  Jats  o/tahsil  Shakar- 
garh,  district  Gitrdaspur — Riwaj-i-am. — Held,  that  among  Kalon  Jats  of 
tahsil  Shakargarh,  district  Gurdaspur,  an  oral  gift  of  ancestral  land  by 
a  sonless  proprietor,  followed  by  a  mutation,  in  favour  of  his  daughter's 
sons,  whose  father  remained  in  the  donor's  house  from  the  date  of  his 
marriage,  is  valid  by  custom  under  the  Riwaj-i-am  supported  by  in- 
stances. 

Harnam  Singh  v.  Lachman  Singh — No.  16  P.  R.  1911. 

(13)  Custom  (Alienation) — gift  of  ancestral  land  by  sonless  Muhammadan 
,iat  of  mauza  Tarag,  tahsil  Isa  Khel,  district  Mianivali,  to  wife  and 
daughter — validity  of,  in  presence  of  collaterals  inhth  degree — Riwaj-i-am 
— value  of  entries  in  new  and  old  Riwaj-i-am. — Held,  that  a  gift  by  a 
sonless  Muhammadan  Jat  of  mauza  Tarag,  tahsil  Isa  Khel,  district 
Mianwali,  of  ancestral  land  is  valid  in  the  presence  of  collaterals 
of  the  5th  degree. 

Held  also,  that  the  Riivaj-i-am  of  1907  presumably  represents  the 
custom  of  1906  more  accurately  than  a  Riwaj-i-am  20  or  30  years 
older. 

No.  72  P.  R.  1911. 

(14)  Custom  (Alienation) — Ktcreshis  of  Mianapura,  Sialkot  city — 
Muhammadan  Law — onus  probandi. — Held  that,  although  Kureshis  of 
Mianapura,  Sialkot  city,  do  not  in  all  matters  follow  Muhammadan 
Law,  the  burden  of  proving  that  the  tribe  follow  a  custom,  under 
which  alienations  by  a  male  proprietor  are  controllable  by  his  rever- 
sionary heirs,  is  on  the  latter  and  that  in  default  of  such  proof,  personal 
law  must  be  applied. 

No.  63  P.  R.  1911. 

CUSTOM  DUTY. 

Custom  duty — refund  of,  on  goods  being  again  exported — Appeal  to 
Commissioner  on  refund  being  refused — suit  for  refund — Punjab  Municipal 
Act,  XX  of  1891 — rules  by  Local  Government — rule  VI. — The  plaintiffs 
sued  the  defendants  for  compensation  for  refusal  to  refund  Re.  1-2-9 
custom  duty,  when  the  goods  on  which  the  tax  had  been  paid,  were 
again  exported  by  plaintiffs. 

Held,  that  under  rule  VI  of  the  rules  made  by  the  Local  Government 
under  section  154  (J)  of  the  Punjab  Municipal  Act,  XIII  of  1884 
(which  were  maintained  in  force  under  section  2  (2)  of  the  Punjab 
Municipal  Act,  XX  <>f  L891)  the  plaintiffs  had  an  appeal  to  the  Com- 
missioner from  the  order  refusing  the  refund — ami  that  the  plaintiffs 
were  bound  to  exhaust  their  remedy  by  appeal  before  filing  this  suit. 

Held,  consequently,  that  the  present  suit  was  barred  by  the  plain- 
tiffs' failure  to  appeal. 

Municip"!  Committee,  Ambala,  v.  Mohander  Singh — No.  38  P.  P.  1911. 
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CUSTOM  (INHERITANCE). 

See  Custom  {Succession). 

CUSTOM  (MARRIAGE). 

Custom — Hindu  Law — Evidence  of  karewa  after  long  co-habitation — 
marriage  between  a  Jhabra  Rajput  and  a  Tarkhan  woman — validity  of. 
— Held,  that  when  a  woman  has  been  living  with  her  alleged  husband 
for  a  period  of  nearly  40  years  and  until  his  death,  marriage  may  be 
presumed  without  precise  evidence  of  the  actual  karewa, 

102  P.  B.  1880,  48  P.  U.  L890,  13  /'.  II.  1898,  50  P.  B.  1900,  and  51 
P.  B.  1900,  referred  to. 

Ih'ltl  also,  that  a  marriage  between  a  Jhabra  Rajput  and  a  Tarkhan 
woman  is  valid  and  their  offspring  Legitimate. 

Lachman  Kuar  v.  Mardan  Singh,  (1886)  I.  7>.  7?.  8  All.  143,  Inderun 
Valungy  Pooly  v.  Uamamwmy  Pandia,  (1869)13  M.  I.  A.  141,  51  P.  IL 
1900,  72  P.  B.  1908  and  57  P.  U.  1909,  referred  to. 

No.  65  P.  B.  1911, 
CUSTOM  (PABOHIT  AND  JVJMANS). 

No  declaratory  suit  lies  in  respect  of  a  so-called  right  to  realize  birt 
— relation  between  parohit  and  hisjujmans  discussed. 

See  Decree  or  Order  (3). 

No.  96  P.  B.  1911. 
CUSTOM  (PRE-EMPTION). 

(1)  Mohalla  Acharjan,  Gumti  Bazar,  Lahore. — Held,  that  it  had  not 
been  proved  that  the  custom  of  pre-emption  prevailed  in  Mohalla 
Acharjau,  which  is  part  of  the  recognised  sub-division  of  Bazar  Gumti 
in  the  Lahore  city. 

No.  91  P.  B.  1911. 

(2)  Custom — Pre-emption — Mohalla  Mimaran  alias  Pansarian,  Kaithal 
— value  of  proof  of  uncontested  instances  and  instances  in  neighbourhood  of 
the  mohalla. — Held,  that  the  custom  of  pre-emption  of  houses  exists 
in  Mohalla  Mimaran  alias  Mohalla  Pansarian,  a  sub-division  of 
Kaithal. 

Held  also,  that  instances  of  pre-emption  in  the  neighbourhood  of  the 
mohalla  in  question  may  indicate  the  existence  of  custom  of  pre-emption 
in  that  mohalla  and  that  uncontested  instances  are  by  no  means  worth- 
less evidence  of  the  existence  of  right. 

71  P.  B.  1905,  38  P.  B.  1906,  99  P.  B,  1906,  120  P.  B.  1906,  67 
P.  B,  1907,  138  P.  B.  1907,  44  P.  B.  1903  and  26  P.  B.  1907,  referred 
to. 

No.  78  P.  B.  1911. 

(3)  Pre-empticm  in  respect  of  sale  of  a  house  or  shop  in  a  lane  in  Bazar 
Baba  Malak  in  the  toion  of  Nakodar — Punjab  Pre-emption  Act,  II  of  1905. 
Section  6, — Held,  that  plaintiff,  on  whom  the   onus  lay,   had  failed   to 
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CUSTOM  (PRE-EMPTION)—  concld. 

prove  that  the  custom  of  pre-emption  existed  in  the  Baba  Malak  sub- 
division of  the  town  of  Nakodar  at  the  time  of  commencement  of  the 
Punjab  Pre-emption  Act,  1905,  and  that  his  suit  for  pre-emption  must 
accordingly  be  dismissed. 

No.  59  P.  J?.  1911. 

(4)  Custom — Pre-emption — Lahore  city — Mohalla  Sathan — house  con- 
verted into  a  Dharmsala  subsequent  to  sale — Punjab  Pre-emption  Act,  II  of 
1905,  section  13  (2). — Held,  that  a  custom  of  pre-emption  in  respect  of 
houses  exists  in  Mohalla  Sathan  in  the  city  of  Lahore. 

Held  also,  that  where  at  the  date  of  sale  the  property  sold  was  a  house 
and  subsequently  it  was  converted  into  and  used  as  a  Dharamsala,  it  is 
immaterial  for  the  purposes  of  sub-section  (2)  of  section  13  of  the  Pun- 
jab Pre-emption  Act  to  consider  such  conversion,  inasmuch  as  it  is  the 
character  of  the  property  sold  at  the  date  of  sale  which  determines  the 
question  of  the  applicability  of  the  said  sub-section. 

Mahant  Kirpa  Singh  v.  Maya  Bam — No.  22  P.  B.  1911. 

See  also  Pre-emption. 

CUSTOM— (SUCCESSION). 

(1)  Custom — Succession — Succession  of  daughters — Naru  Bajputs, 
tahsil  Phillour,  district  Jullundur—  onus  probandi. — Held,  that  the  de- 
fendants, on  whom  the  onus  lay,  had  failed  to  prove  that  among  Naru 
Rajputs  of  the  Phillour  tahsil  of  the  Jullundur  district  daughters  of  a 
sonless  male  proprietor  succeed  to  the  exclusion  of  the  collaterals. 

...    Khaire  Khan  v.  Ohulam  Ghaus — No.  32  P.  B.  1911» 

(2)  Custom — Succession — generally  daughter  succeeds  in  preference 
to  pattidars — Wajib-ul-arz — Riwaj-i-am — Onus  pi'obandi — Jats  o/mauza 
Kharindiva,  tahsil  Thanesar,  district  Karnal. — Held,  that  exclusion  of 
daughters  by  pattidars  is  opposed  to  the  general  custom,  and  that  the 
burden  of  proving  a  special  custom  entitling  them  to  exclude  the 
daughter  is  on  the  pattidars. 

Also,  that  an  entry  in  the  record  of  rights  and  Biwaj-i-am  in  their 
favour,  unsupported  by  any  instances,  is  not  sufficient  to  discharge  the 
onus  and  that  the  onus  had  not  been  discharged. 

Devi  Singh  v.  Mussammat  Premi — No.  11  P.  B.  1911. 

(3)  Custom — Succession  to  gifted  land  on  death  of  donee  sonless — 
daughter's  succession — reversion  to  donor. — Held,  that  in  the  absence  of 
proof  of  a  special  custom  daughters  of  the  donee,  who  has  died  sonless, 
succeed  in  the  same  way  as  sons,  and  that  they  pass  on  the  succession 
to  their  children,  the  land  reverting  to  the  donor's  line,  only  in  the 
event  of  the  total  extinction  of  descendants  of  the  donee. 

84  P.  B.  1909  followed. 

No,  68  P.  B,  1911, 
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CUSTOM  (SUCCESSION)—  concld. 

(4)  Custom  (Succession) — widoiv  of  grandson  in  presence  of  son — 
Nigar  Jats,  Jullundur  tahsil. — Held,  that  by  custom,  among  Nigar  Jats 
of  the  Jullundur  tahsil,  the  widow  of  the  grandson  is  entitled  to  suc- 
ceed for  her  lifetime  or  until  remarriage  equally  with  the  eon  of  a 
deceased  proprietor. 

Ishar  v.  Mussammat  Basanti — No.  19  P.  B.  1911. 

(5)  Custom — Succession — Chundawand  or  Pagwand — Sidhu  Musal- 
man  Jats,  mauza  Pakhoivali,  tahsil  Gurdaspur — Riwaj-i-am. — Held,  that 
notwithstanding  the  entry  in  the  Riwaj-i-am  of  the  Gurdaspur 
district  in  favour  of  the  Chundawand  rule,  the  onus  probandi  that  this 
rule  exists  among  Sidhu  Musalman  Jats  of  mauza  Pakhowali,  tahsil 
Gurdaspur,  is  on  the  pex^son  asserting  it,  and  that  he  had  failed  to 
prove  it. 

No.  58  P.  B.  1911. 

CUSTOM  (WIDOW'S  ESTATE). 

Custom — widow's  estate — forfeiture  of,  on  marrying  deceased  husband's 
brother — Sikh  Jats,  mauza  Butaheri,  tahsil  and  district  Ludhiana — 
Riwaj-i-am. — Held,  that  among  Sikh  Jats  of  mauza  Butaheri,  tqhsil 
and  district  Ludhiana,  a  widow  does  not  forfeit  her  life  estate  in  her 
deceased  husband's  property  on  marrying  her  husband's  brother. 

No.  51  P.  B.  1911. 

CUSTOM  (WILL). 

Custom — will  of  self-acquired  property  in  favour  of  some  sons  to  exclu- 
sion of  another  son — validity  of,  among  Arain  agriculturists  of  tahsil 
Kasur,  Lahore  district. — Riwaj-i-am — onus  probandi. — Held,  that  plain- 
tiff, on  whom  the  onus  probandi  lay,  had  failed  to  prove  that  by  custom 
his  father,  a  Lahore  Arain  agriculturist,  who  had  become  dissatisfied 
with  him  and  separated  from  him,  giving  him  share  of  the  family  estate 
as  it  then  stood,  was  incompetent  to  bequeath  his  remaining  estate 
with  its  subsequent  self-acquired  accretions  to  his  other  sons. 

No.  66  P.  B.  1911. 


DAUGHTER. 

(1)  Among  Naru  Rajputs  of  the  Phillour  tahsil  of  district  Jullun- 
dur, daughters  do  not  succeed  to  the  exclusion  of  the  collaterals. 

See  Custom  (Succession)   (1). 

...  Khaire  Khan  v.  Ghulam  Ghaus—No.  32  P.  B.  1911. 

(2)  Exclusion  of  daughter  by  pattidars  is  opposed  to  the  general 
custom  and  entry  in  record  of  rights  and  Riwaj-i-am  in  favour  of  patti- 
dars not  sufficient. 

See  Custom  (Sttccession)  (2). 

Devi  Singh  v.  Mussammat  Premi — No.  11  P.  B.  1911, 
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DAUGHTER— cmcld. 

(3)      Gift  of  ancestral  land  in  favour  of  daughter  valid    to  extent 
of  one-twentieth  among  Tarkhans  of  Sialkot  district. 

See  Custom  (Alienation)  (3). 

Bahim  Bakhsh  v.  Natha—No.  23  P.  E,  1911. 

(4)  Daughter  succeeds  under  Hindu  Law    in   perference   to    colla- 
terals in  fourth  degree. 

See  Custom  (Alienation)  (2). 

No.  43  P.  E,  1911. 

(5)  Of  donees    of  land,    succeed    in    preference    to  reversioners    of 
donor. 

See  Ctistom  (Succession)  (3). 

jVo.  68P.P.  1911. 

(6)  Gift  by  sonless  proprietor  of  part  of  his  ancestral  land  in 
favour  of  his  daughter,  whose  husband  is  the  donor's  ghar  jatcai,  is 
valid  by  custom  among  Arams  of  mmiza  Dholewala,  tahsil  Zira,  district 
Ferozepore. 

See  Custom  (Alienation)  (10). 

Karm  Din  v.  Mussammat  Jio — No.  13  P.  E.  1911. 

DAUGHTER'S  SON. 

(1)  Oral  gift  of  ancestral  land,  followed  by  mutation,  in  favour 
of  his  daughter's  son  is  valid  by  custom  among  Kalan  Jats  of  tahsil 
Shakargarh,  district  Gurdaspur. 

See  Custom  (Alienation)  (12). 

Harnam  Singh  v.  Laehman  Singh — No.  16  P.  E.  1911. 

(2)  Adoption  of — Muhammadan  Jats,  Garhshankar  tahsil — presump- 
tion against  validity  of. 

See  Custom  (Adoption)  (3). 

No.  te  P.  R.  1911, 

DEATH 

o\'  respondents  —plea  of  Ignorance  (ill  afterexpiry  of  limitation,  does 
not  justify  departure  frQin  order  XXII,  rale  4(3),  Civil  Procedure 
Code. 

See  Appeal  (2). 

No.  60  P.  B.  1911. 
DECREE  OR  ORDER. 

(1)  Decree  or  order-  Order  refuting  to  entertain  a  plea  -  Civil  /' 'roc, ■dure 
t  lode,  Act  V  of  L908,  section  2,  clauses  (2)  and  (14)  right  of  appeal. — The 
purchaser  of  the  equity  of  redemption  sued  the    mortgagee  for  a  per- 


purcnaser  oi  ww  equnj  <n  reuempuon  suea  cue    mortgagee    tor   a   per- 
petual injnndaon  to  restrain  the  latter  from    effecting   certain   repairs. 
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DECREE  OR  ORDER— contd. 

One  of  the  pleas  of  the  defendant  was  that  lie  held  a  mortgage  from  a 
co-OAvner  in  the  mortgaged  property,  from  whom  he  had  a  separate  mort- 
gage empowering  him  to  effect  the  repairs.  The  District  Judge  held 
that  he  was  in  law  debarred  from  going  into  the  question  of  the  rights 
of  a  co-owner,  and  refused  to  go  into  them.  The  defendant  thereon  pre- 
fei'red  an  appeal  to  the  Divisional  Judge  from  the  order  of  the  District 
Judge  on  this  point.  The  Divisional  Judge  held  that  the  order 
amounted  to  a  preliminary  decree  and  was  consequently  appealable. 

Held,  that  the  order  of  the  District  Judge  was  not  a  preliminary 
decree  but  merely  an  order  as  defined  in  section  2  (14)  of  the  Code  of 
Civil  Procedux'e  and  that  no  appeal  lay  therefrom  to  the  Divisional  Judge. 

Kttnslu  Nath  v.  Natfiu  Ram—^N'o.  41  P.  R.  1911. 

(2)  Decree  (preliminary) — meaning  of — Civil  Procedure  Code,  Act  V  of 
1908,  section  2  (2) — -appeal — revision.- — Held,  that  in  the  definition  of 
"  decree"  in  section  2  (2)  of  the  Civil  Procedure  Code  of  1908  the  words 
"  rights  of  the  parties  "  must  be  taken  to  be  the  rights  of  the  parties 
inter  se  in  regard  to  the  subject  matter  of  the  suit  and  that  preliminary 
orders  passed  upon  : — - 

(a)  an  objection,  as  to  part  of  the  suit,    based    upon    the    terms    of 

the  Pension  Act  ; 
(6)  a  question   as    to   how  that  portion    of  the   claim  dealing  with 

profits  is  to  be  determined  ; 

(c)  a  demand  by  defendant  that    security    should    be    taken    from 

plaintiff  before  the  case  proceeds  further  ;  and 

(d)  an  allegation  by  the  defendant  that  the  total  Court-fee    stamp 

now  required  from  plaintiff  is  largely  deficient  ; 

are  consequently  not  decrees  and  not  appealable. 

Held  also,  that  as  an  appeal  will  lie  from  the  decree  in  the  suit,  the 
Court  must  decline  to  interfere  with  the  orders  on  revision. 

146  P.  R.  1908  distinguished. 

No.  82  P.  R.  1911. 

(3)  Preliminary  decree — Civil  Procedure  Code,  Act  V  of  1908, 
section  2  (2) — order  returning  plaint  for  amendment — appeal — revision — 
declaratory  decree  in  respect  of  right  to  realise  birt — -parob.it  and  jujmans 
.-.Specific  Relief  Act,  I  of  1877,  sections  40  and  54. — Where  the  first  Court 
passed  the  following  order  : — "  Plaintiffs  cannot  bring  a  suit  for 
"  declaration  of  birt  and  should  bring  a  suit  for  "  injunction  " 
and  added—"  order  announced  to  Counsel  of  parties  and  plain* 
"  tiff's  counsel  are  directed  to  comply  with  the  order  till  14th 
"  August  1909,  for  which  date  the  case  is  postponed." 

Held,  that  this  was  merely  an  order  returning  the  plaint  for  amend- 
ment within  a  specified  period  und  not  a  preliminary  decree  within  the 
meaning  of  section  2  (2),  Civil  Procedure  Code,  and  that  consequently 
no  appeal  was  competent  under  the  provisions  of  the  Code. 

Held  also,  that  although  the  order  was  only  interlocutory,  the  very 
peculiar  circumstances  of  the  case  justified  the  Chief  Court  in  dealing 
with  it  on  the  revision  side. 
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DECREE  OR  ORDER— concld. 

Held  also,  that  plaintiff's  claim  to  a  decree  declaratory  of  their  so- 
called  right  as  heirs  of  one  Buta  to  realize  birt  could  not  be  recognized 
by  a  Civil  Court,  the  so-called  right  not  being  property  -within  the 
meaning  and  for  the  purpose  of  section  42  of  the    Specific   Relief   Act, 

1877. 

[The  relations  between  aparohit  and  his  jujmans  discussed.] 
8  P.  B.  1901  differed  from,  and 

7  P.  B.  1877,  Strimathoo  Mootho  v.  Darasinga  Tevar,  (1875)  15  B.  L. 
B.  108  (P.  0.),  Samarindra  Chandra  Deb  v.  Birendra  K.  Deb,  (1908) 
I.  L.  B.  35  Cal.  789— 794  and  115  P.  B.  1883,  referred  to. 

Held  further,  that  the  objections  to  the  grant  of  a  declaratory  decree 
are  equally  fatal  to  the  grant  of  an  injunction,  in  the  absence  of  a 
specific  agreement  between  the  parties  (ride  section  54,  Specific  Relief 
Act). 

Bajavalad  Shivapa  v.  Krishnabhat,  (1879)  I.  L.  B.  3  Bom.  232  and 
Day  a  Bam  Hargovan  v.  Jetha  Bhat  Lakhmiram,  (1896)  I.  L.  B.  20  Bom. 
784,  referred  to. 

No.  96  P.  B.  1911. 

DECLARATORY  SUIT. 

Declaratory  suit,  to  effect  that  plaintiff  is  the  real  decree-holder  of  a  decree 
obtained  by  defendant — Court  fees — Consequential  relief — Specific  Belief 
Act,  I  of  1877,  section  42. — Held,  that  in  a  suit  for  a  declaration  that 
plaintiff  is  the  real  holder  of  a  decree  obtained  by  defendants  against  a 
third  party  and  praying  also  that  the  decree  be  transferred  to  the  plain- 
tiff, the  latter  prayer  is  mere  surplusage  and  may  be  disregarded — the 
result  being  that  no  consequential  relief  has  been  sought  in  the  plaint 
and  a  ten-rupee    Court-fee  stamp  is  adequate. 

Held  also,  that  it  is  for  the  lower  Court  to  decide  whether  the  plain- 
tiff could  seek  further  reliefs  which  would  bring  the  proviso  to  section 
42  of  the  Specific  Relief  Act,  1877,  into  operation. 

Oaneshi  Lai  v.  Beni  Prashad — No.  1  P.  B.  1911. 

DIRECTOR  OF  COMPANY. 

Acts  done  bond  fide  by  director,  not  properly  appointed — validity  of. 
See  Companies. 

No.  46  P.  B.  1911. 

DIVORCE. 

(1)     Divorce — wh  oner  has    himself   been   guilty    of  adultery — 

Indian  Divoro  Act,  I  Vof  L869,  section  14. — Held,  that  where  the  petitioner 
has  during  the  marriage  been  guilty  of  adultery,  the  Court  has  discretion 
to  pass  a  decree,  in  spite  of  Buch  adultery  (vide  section  14  of  the  Indian 
Divorce  Act,  1869)  and  that  the    Courts  are  bound  by  the  rules  which 
bind  the  English  Courts  under  the  English  Divorce  Act. 
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DIVORCE— concld. 

Held  also,  following  Wyke  v.  Wyke  (L.  II.  1904,  Probate  149).  that 
adultery  by  the  petitioner  is,  except  under  very  peculiar  circumstances, 
a  bar  to  a  decree,  but  that  the  circumstances  in  this  case  were  of  a 
nature  to  justify  the  passing  of  a  decree. 

No.  70  P.  B.  1911, 

(2)  Divorce — Petition  by  husband  against  wife  who  had,  a  child  330 
days  after  date  of  last  access— proof  of  adultery — legitimacy  of  child — 
— Indian  Evidence  Act,  I  of  1872,  section  112. — Where  the  husband 
pi'ayed  for  a  divorce  from  his  wife  on  the  sole  ground  that  the  latter 
had  given  birth  to  a  child  333  days  after  last  co-habitation  between 
them  and  the  Court  found  that  she  had  done  so  330  days  after 
the  last  co-habitation  and  that  there  was  no  evidence  at  all  to 
prove  immorality  on  the  part  of  the  wife,  or  adultery  with  any 
particular  person — 

Held,  that  there  being  no  inherent  impossibility  of  gestation  of  330  or 
333  days  after  co-habitation,  this  fact  alone,  though  suspicious,  was  not 
conclusive  as  to  the  wife's  adultery,  and  that  the  child  must  be  held 
to  be  legitimate  having  regard  to  section  112  of  the  Evidence  Act. 

No.  77  P.  B.  1911. 

(3)  Divorce — Jurisdiction  of  Chief  Court,  both  parties  residing  within 
its  jurisdiction,  though  not  together — Indian  Divorce  Act,  IV  of  1869, 
section  3  (1). — Held,  that  the  Chief  Court,  Punjab,  has  jurisdiction  to 
entertain  a  petition  for  divorce  filed  by  a  petitioner  who  last  resided 
with  her  husband  within  the  jurisdiction  of  the  Bombay  Court  and  at 
the  date  of  filing  the  petition  resided  within  the  jurisdiction  of  the 
Chief  Court,  the  respondent  also  residing  at  that  date  within  the 
jurisdiction  of  that  Court,  though  apart  from  the  petitioner. 

...       No.  47  P.  B.  1911  (F.  £.)■ 

DIVORCE  ACT. 

See  Indian  Divorce  Act. 

E 
EVIDENCE. 

(1)  Admissibility  of  evidence  of  conduct  of  parties  subsequent  to 
contract. 

See  Indian  Evidence  Act  (2). 

...     Btdaki  Mai  v.  Mr.  C.  J.  Floyd— No.  27  P.  B.  1911. 

(2)  In  pre-emption  cases — value  of  proof  of  uncontested  instances 
and  instances  in  neighbourhood. 


See  Custom  {Pre-emption)  (2). 

(3)     What  evidence  required  to  prove  adoption. 
See  Custom  {Adoption)  (2). 


No.  78  P.  B.  1911. 


No.  42  P.  B.  1911. 
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EVIDENCE  ACT. 

See  Indian  Evidence  Act. 

EXCHANGE  OF   LAND. 

Widow  in  possession  of  her  deceased  husband's  land  is  not  authorized 
by  custom  to  effect  an  exchange  of  land  without  necessity. 

See  Custom  {Alienation')  (9). 

Mussammat  Nihali  v.  Lehna — No.  2  P.  B.  1911. 

P 

FORM  OF  SUIT. 

Suit  not  bad  because  relief,  prayed  for,  does  not  affect  each  defendant 
equally. 

See  Companies. 

No.  46  P.  B.  1911. 


FRAUD. 

Pre-emptor  not  bound  by  fraudulent   overstatement  of  sale   price   in 
a  suit  by  reversioners  to  have  sale  set  aside. 

See  Pre-emption  (9). 

No.  83  P.  B.  1911. 

6 

GIFT. 

(1)  Daughter  of  donee  of  land  succeeds  in  preference  to  reversioner 
of  donor. 

See  Custom  (Succession)  (3). 

No.  68  P.  B.  1911. 

(2)  to  daughter's  in  presence  of  collaterals  in  fifth  degree,  Muham- 
madan  Jats — Mianwali  district. 

See  Custom  (Alienation)  (13). 

No.  72  P.  B.  1911. 

(3)  Gift  by  sonless  proprietor  of  part  of  his  ancestral  land  to  his 
daughter,  whose  husband  is  the  donor's  ghar  jawai — Arains  of  mauxa 
Dholewala,  tahsil  Zira,  district  Ferozepore. 

See  Custom  (Alienation)   (10). 

Karm  Bin  v.  Mussammat  Jio — No.  13  P.  B.  1911. 

(4)  Oral  gift  of  ancestral  land,  followed  by  mutation,  by  sonless 
proprietor  in  favour  of  bis  daughter's  son,  whose  father  remained  in 
the  donor's  house  since  his  marriage,  is  valid  among  Kalan  Jats  of 
tahsil  Shakargarn.,  district  Gfardaspur. 

See  Custom  (Alienation)  (12). 
,„  ...  Harntm  Singh  v.  Lachman  Singh — No.  16  P,  B,    1911, 
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GIFT— concld. 

(5)  to  Hindu  female — construction  of — 
See  Hindu  Law  (3). 

No.  61  P.  B.  1911. 

(6)  Validity  of — in  favour  of  daughter  to  extent  of  one-twentieth 
among  Tarkhans  of  Sialkot  district. 

See  Custom  (Alienation)  (3). 

No.  23  P.  B.  1911. 

GRANDSON. 

Held,  that  by  custom  among  Nigar  Jats  of  the  Jullundur  tahsil,  the 
widow  of  the  grandson  is  entitled  to  succeed  for  the  life  time  or  until 
remarriage  equally  with  the  son  of  a  deceased  proprietor. 

No.  19  P.  B.  1911. 


HAQIYAT. 

Meaning  of — 
See  Amendment  of  Decree. 

No.  24  P.  B.  1911. 

HINDU  LAW. 

(1)  Brahmans  of  mauza  Dharmsala,  tahsil  Una,  district  Hoshiarpur, 
are  not  governed  by  Hindu  Law  in  matters  of  succession. 

See  Custom  (Alienation)  (4). 

No.  34  F.  B.  1911. 

(2)  Collaterals  in  4th  degree  do  not  exclude  daughters  by  Hindu 
Law. 

See  Custom  (Alienation)  (2). 

No.  43  P.  B.  1911. 

(3)  Hindu  Law— gift  to  Hindu  female — interpretation  of  deed  of  gift. — 
Held,  following  Suraj  Maui  v.  Babi  Nath  Ojha,  (1908)  I.  L.  R.  30  AH. 
84  (P.C.)  that  a  deed  in  favour  of  a  Hindu  female  has  to  be  interpreted 
in  the  same  way  as  any  other  deed,  and  that  if  the  wording  of  the  deed, 
taken  as  a  whole,  points  to  an  intention  to  confer  full  ownership,  the 
full  ownership  is  conveyed,  just  as  if  the  beneficiary  was  a  man. 

Held  also,  that  the  dictum  of  their  Lordships  of  the  Privy  Council 
must  be  taken  as  rendering  obsolete  the  main  principle  on  which  the 
ruling  in  27  P.  B.  1889  was  based. 

No.  61  P.  It.  1911. 
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HINDU  LAW— contd. 


(4)  Marriage  between  a  Jhabra  Rajput  and  a  Tarkhan  woman — 
validity  of. 

See  Custom  (Marriage). 

No.  65  P.  B.  1911. 

(5)  Hindu  Laic — Joint  family — suit  by  managing  members  for  re- 
covery of  a  debt,  tvithout  impleading  the  other  members — Court-fee  on 
appeal,  where  only  question  is  to  whom  the  amount,  admittedly  due,  is 
payable — Court-fees  Act,  VII  of  1870,  schedule  II,  article  17  VI. ^-Plain- 
tiffs, 2  members  of  a  joint  Hindu  family,  sued  defendant  for  recovery 
of  Rs.  17,000  principal  and  Rs.  5,585  interest  due  on  a  bond  in  which 
the  above  plaintiffs  alone  were  named  as  obligers — defendant  ad- 
mitted execution  of  the  bond  and  liability  thereunder  but  pleaded  that 
the  money  was  due  to  all  the  members  of  the  joint  family  and  also 
that  he  paid  the  other  members  of  the  family  Rs.  10,400  on  account. 
The  first  Court  held  that  the  other  members  of  the  joint  family  were 
not  necessary  parties  and  payments  made  to  them  need  not  be 
accounted  for  by  plaintiffs  and  decreed  whole  amount  claimed — 
defendant  appealed  to  the  Chief  Court  on  a  Rs.  10  Court-fees  stamp 
alleging  that  the  value  for  purposes  of  Court-fee  could  not  be  deter- 
mined. 

Held,  that  as  regards  the  claim  to  have  the  decree  of  the  first  Court 
reduced  by  the  payments  amounting  to  Rs.  10,400,  the  appellant 
must  pay  ad  valorem  duty  but  as  regards  the  claim  for  a  declaration 
as  to  who  was  entitled  to  receive  the  balance  due,  i.e.,  the  plaintiffs 
only  or  all  the  members  of  the  family,  a  Rs.  10  stamp  was  sufficient 
under  article  17  VI,  schedule  II,  Court-fees  Act. 

Held  also,  following  Kishoi  Parshad  v.  Har  Narain  Singh  [  (1910-11) 
15  Cal.  W.  N.  321  P.  C]  that  the  plaintiffs  suing  merely  on  behalf 
of  the  family  as  the  alleged  managing  members  of  one  of  the  family 
shops  were  entitled  to  bring  the  suit  in  their  name  without  making 
the  other  members  of  the  family  parties  to  the  suit. 

Held  also  on  the  same  authority,  that  if  a  contract  is  made  on 
behalf  of  a  joint  Hindu  family  by  the  managing  members  no  other 
member  of  the  family  is  competent  to  interfere  in  that  contract  or  to 
give  receipts  in  connection  therewith. 

Meld,  however,  that  as  defendant  in  this  case  was  under  the  impres- 
'^i'"1  that  he  had  contracted  with  all  the  members  of  the  family 
a&d  had  do  notice  or  reason  to  believe  otherwise,  plaintiffs  must  give 
credit  for  the  amounts  paid  to  the  other  members  of  the  family  on 
account. 

No.  71  P.  B.  1911. 

(6)  Result  of  adoption  among  Bhabra  Jains  of  Kaithal  is,  that 
adopted  son  becomes  co-parcener  with  adoptive  father  in  joint  family 
property    and    adoptive    father    cannot     bequeath    any     part    of  it    in 

presence  of  adopted  son. 

See  Custom  {Adoption)  (1). 

No.  74  P.  P.  1911. 
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HINDU  hAW—eoncld. 


(7)  Sodhi  Khatris  of  manza  Thathi  Khara,  Tarn  Taran  tahsil  of 
the  Amritsar  district,  are  governed  by  Hindu  Law  in  matters  of 
alienation. 


No.  23  P.  R.  1911. 


No.  52  P.  R.  1911. 


No.  46  P.  R.  1911. 


See  Custom  (Alienation)  (7). 

HOONDEES— 

Silent  as  to  interest — what  interest  chargeable. 

See  Interest. 

I 
INDIAN  COMPANIES  ACT,  1882. 

(1)  Section  92. 

Acts  of  Director  or  Manager,  not  properly  appointed. 
See  Companies. 

(2)  Suction  151. 

Liability  of   contributories  in   regard   to   unpaid   calls   made   before 
winding  up. 

See  Companies  (in  liquidation) . 

No.  67  P.  R.  1911. 

INDIAN  CONTRACT  ACT— 

(1)  Section  25. 

Mortgage  by  minor,  after    attaining  majority,    for   consideration   re- 
ceived during  minority — validity  of — 

See  Minor. 

No.  31  P.  R.  1911. 

(2)  Section  45. 

When  one  of  several  lessees   can  sue  for  possession  of  the  whole  land 
leased. 

See  Joint  Contract. 

No.  57  P.  R,  1911 

INDIAN  DIVORCE  ACT,  1869. 

(1)     Section  3  (1). 

Chief  Court  has  jurisdiction  where  parties  reside  in  Punjab,  but   not 
together. 

See  Divorce  (3). 

...       No.  47  P.  JR.  1911  (Jf.  JS.). 
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INDIAN  DIVORCE  ACT,  1869— concld. 
(2)     Section  14. 

Discretionary  power  of  Court  to  grant  divorce  even  though  petitioner 
has  himself  been  guilty  of  adultery. 

See  Divorce  (1). 

No.  70  P.  B.  1911. 

INDIAN  EVIDENCE  ACT. 

(1)  Section  92. 

Separate  oral  agreement  to  pay  interest  on   hondees,    silent  as    to    interest 
inadmissible. 

See  Interest. 

No.  52  P.  B.  1911. 

(2)  Sections  92  and  94— Admissibility  of  evidence  of  conduct  of  parties 
subsequent  to  contract. — Held  that,  although  under  section  92  of  the  Evi- 
dence Act,  no  evidence  of  any  oral  agreement  or  statement  can  be 
admitted  as  between  the  parties  to  a  contract  in  writing  for  the 
purpose  of  contradicting  varying,  adding  to  or  subtracting  from  its 
terms,  evidence  of  the  conduct  of  the  parties  subsequent  to  the  execution 
of  the  document  is  admissible — 

(1)  as  it  may  serve  to  show  what  the  real  meaning  of  the  contract 
was,  and 

2)  as  it  may  operate  as  an  estoppel  when  it  amounts    to   part  per- 
fo  ^rmance  of  the  contract. 

Held  also,  (a)  that  on  the  evidence  produced  in  this  case  the  defen- 
dant had  succeeded  in  showing  that  the  real  contract  was  different  from 
that  set  out  in  the  Pro-note  sued  upon  and  was  as  alleged  by 
defendant  ;  and  (b)  that  as  the  plaintiff  had  never  set  defen- 
dant right  about  the  terms  of  the  contract  as  understood  by  the  defen- 
dant, the  plaintiff  was  now  estopped  from  setting  up  different  terms. 

No.  27  P.  B.  1911. 

(3)  Section  112. 

Legitimacy  of  child,  born  330  days  after  date  of  last  access. 
See  Divorce  (2). 

No.  77  P.  B.  1911. 

INDIAN  LIMITATION  ACT,  1877. 

(]  )  Section  14 — "  Defect  of  jurisdiction  or  other  cause  of  a  like  nature  " 
i  applicable  to  defect  "inform  of  suit."— Held,  that  section  14  of  the 
Indian  Limitation  Act,  1877,  does  not  apply  to  a  case  in  which  a  plaint 
was  fuund  to  be  bad  by  reason  of  misjoinder  of  causes  of  action  and  of 
partial  and  was  returned  for  amendment,  ^wdthat  the  words  in  section 
14  "  is  presented  in  good  faith  in  a  Court  which  from  the  defect  of  jurisdiq- 
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INDIAN  LIMITATION  ACT,  .1877— concld. 

"  tion  or  other  cause  of  alike  nature  is  unable  to  entertain  it  "  cannot 
be  extended  to  cases  in  which  a  Court  can  entertain  a  suit,  but  is  unable 
to  pass  a  decree  by  reason  of  defect  in  the  form  of  a  suit. 

34  P.  11.  1898  (Raja  of  Faridkote  v.  Sirdar  Gurdyal  Singh),  Narayanan 
Chetty  v.  Kannammai  Achi,  (1905)  I.  L.  R.  28  Mad.  338  and  India 
Publishers,  Limited  v.  Aldridge,  (1908)  I.  L.  R.  35  Cal.  728  (F.  B.)  fol- 
lowed— Mathura  Singh  v.  Bhawani  Singh,  (1900)  I.  L.  R.  22  All.  248 
(F.  B.)  dissented  from. 

No.  8  P.  B.  1911. 

(2)  Article  141. 

Governs  suit  by  reversioners  for  possession  of  land,  mortgaged  by  male 
owner  more  than  12  years  before  suit  and  subsequently  sold  by  his 
widow. 

See  Limitation  (6). 

No.  33  P.  B.  1911  (F.B.). 

(3)  Schedule  II,  Articles  113  and  144. — Held,  that  a  suit  for  possession 
of  part  of  land,  purchased  by  plaintiff  from  defendant,  but  not  delivered 
when  the  rest  of  the  land  purchased  was  delivered,  is  not  governed 
by  Article  113  of  the  Limitation  Act  but  by  Article  144  of  the  Act — 

No.  1SP.B.  1911. 

(4)  Articles  118  and  144. 

Suits  for  possession  in  which  adoption  is  set  up  in  defence,  governed 
by  article  144  and  not  article  118. 


See  Custom  (Adoption)  (3). 


INDIAN  LIMITATION  ACT,  1908. 


No.  44  P.  B.  1911. 


(1)  Section  2  (8),  schedule  II,  articles  140,  141,  142  and  144— 
Adverse  possession — Alienation  by  widow,  not  challenged  by  nearest 
reversioner. — Suit  for  possession  by  remote  reversioner  after  death  of 
nearest  reversioner. — The  last  male  owner  of  agricultural  land  died 
leaving  a  widow,  who  died  in  1876,  and  a  mother,  who  died  in 
1892.  The  widow  had  alienated  part  of  the  land  and  had  placed  the 
alienee  in  possession.  The  alienation  was  not  for  necessity.  The  nearest 
reversioner  B  great-grand  son  of  K.,  the  great  grandfather  of  the  last 
male  owner,  died  in  1903,  without  challenging  the  alienation  or  expressly 
assenting  to  it.  The  descendants  of  the  brother  of  K.  sued  in  1909 
the  heirs  of  the  alienee  for  possession  of  the  land  alienated.  The 
question  submitted  to  the  Full  Bench  was  whether  plaintiffs'  suit  was 
within  time. 

Held,  following  the  principles  underlying  ]8  P.  B.  1895  (F.  B.) 
and  dissenting  from  106  P.  B.  1906,  that  the  claim  was  not  barred, 
under  article  144  of  the  Limitation  Act,  1908,  inasmuch  as  the  plaintiffs' 
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INDIAN  LIMITATION  ACT,  1908— contd, 

right  to  sue  for  possession  was  not  derived  from  or  through  B  (vide 
definition  of  "  plaintiff  "  in  section  2  (8)  of  the  Act),  and  conse- 
quently the  defendants'  possession,  though  adverse  to  B.,  could 
not  be  adverse  to  the  plaintiffs  until  after  his  death,  when  their  right 
to  possession  accrued. 

Held  also,  that  articles  140  and  141  had  no  application  to  the  case. 

No.  2QP.R.  1911  (F.  B.). 

(2)     Section  3. 

How  Courts  should  treat  belated  pleas  of  limitation  and  when  the 
Lower  Appellate  Court  is  justified  in  not  entertaining  the  plea. 

See  Pre-emption  (10). 

No.  84  P.  B.  1911. 

(3)     Section  18. 

Fraudulent  concealme)it  of  actual  vendee — deed  in  favour  of  a  benamidar 
— tuit  against  actual  vendee  within  period  of  limitation  from  date  when 
actual  vendee  became  known. — Plaintiff  sued  M.  S.  for  pre-emption  on  the 
2nd  March  1908  (the  1st  being  a  holiday)  in  respect  of  a  sale  in  favour  of 
B.  L.  by  registered  deed,  dated  26th  November  1906,  which  appeared 
from  the  mutation  proceedings  held  on  1st  March  1907  to  have  been 
benami  for  M.  S.,  the  real  purchaser,  whose  name  had  been  fraudulently 
concealed  from  plaintiff  until  then. 

Held,  that  section  18  of  the  Limitation  Act  applied,  the  suit  being 
against  the  person  guilty  of  the  fraud,  that  it  was  immaterial  that 
a  possibly  infructuous  suit  against  the  ostensible  purchaser  might  have 
been  instituted  before  the  fraud  became  known  to  the  plaintiff  and  that 
consequently  the  suit  was  within  limitation. 

No.  89  P.  B.  191)  • 

(4)     Section  22. 

Where  previous  to  suit  for  pre-emption  the  vendee  has  resold  the 
land  to  another  person  who  is  not  made  a  party  till  after  expiry  of 
limitation,  the  suit  is  barred. 

See  Pre-emption  (  L0) 

...  No.  84  P.  B.  1911. 

(5)     Articles  118  and  144. 

Suits  for  possession  in  which  adoption  is  set  up  in  defence,  governed 
by  article  144  and  not  article  118. 

See  Custom  (Adoption)  (3).  . 

...  No,  44  P.B.  1191 
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INDIAN  LIMITATION  ACT,  1908— concld. 

(7)     Article  144. 

Adverse  possession — Where  on  partition  of  land  a  particular  field 
allotted    to  B  remains  in  possession  of  A. 

Set  Limitation  (1). 

No.  81  P.  B.  1911. 

INDIAN  RAILWAYS  ACT. 

Section  42  (2). 

Held,  that  the  provisions  of  section  42  (2)  as  to  preference  apply 
only  to  traffic  facilities  and  not  to  persons  seeing  fritnds  off. 

See  Platform  Ticket. 

No.  36  P.  B.  1911. 

INSOLVENCY— 

(1)  Insolvency — order  under  section  25,  Punjab  Laws  Act,  IV  of 
1872 — appeal — revision  under  section  70  (1)  (b),  Punjab  Courts  Act,  XVIII 
of  1884 — concealment  of  account  books — order  under  section  26,  Punjab 
Laws  Act,  not  open  to  revision. — Held,  that  no  appeal  lies  from  an  order 
by  the  Judge  of  the  Insolvency  Court  under  section  25,  Punjab  Law* 
Act. 

65  P.  R.  1882,  33  P.  B.  1883  and  62  P.  B.  1886,  followed. 

Held  also,  that  no  revision  lies  from  such  an  order  under  section  70 
(1)  (6),  Punjab  Courts  Act,  inasmuch  as  it  is  not  a  decree. 

70  P.  B.  1904  and  65  P.  R.  1905,  followed. 

Held  also,  that  section  25,  Punjab  Laws  Act,  is  not  limited  to  conduct 
in  contracting  debts  bat  includes  inter  alia  concealment  of  account  books 
which  is  gross  misconduct  in  reference  to  debts. 

Held  further,  that  where  a  transfer  has  been  annulled  as  fraudulent 
under  section  26,  Punjab  Laws  Act,  the  alleged  transferee  cannot  apply 
to  the  Chief  Court  on  the  revision  side  instead  of  filing  a  suit. 

No.  64  P.  B.  1911- 

(2)  Insolvency — appeal  from  order  under  section  25,  Punjab  Laivs  Act, 
IV  of  1872 — proper  time  for  order  of  discharge,  section  29  ibid. — 
Held,  that  no  appeal  lies  from  an  order  under  section  25,  Punjab  Laws 
Act,  unless  the  order  amounts  to  a  decree — 62  P.  R.  ]  886,  followed. 

Held  also,  that  no  definite  finding  or  order  as  to  an  insolvent's  right 
to  discharge  should  be  made  until  the  administration  of  the  estate  has 
been  completed  {vide  section  29  ibid). 

No.  85  P.  B.  1911; 

INSTITUTION  OF  SUIT. 

Date  of,  not  affected  by  a  remand  order  directing    retrial    de  novo. 

See  Provincial  Small  Cause  Courts  Act  (3). 

No.  94  P  B.  1911. 
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INTEREST. 


JATS. 


Interest — Hoondees  silent  as  to  interest — separate  oral  agreement 
inadmissible — Evidence  Act,  I  of  1872,  section  92 — Negotiable  Instru- 
ments Act,  XXVI  of  1881,  section  80. — Plaintiffs  sued  defendant  for  the 
recovery  of  the  principal  amounts  due  upon  several  hoondees  together 
with  interest  due  thereon  at  the  rate  of  Re.  1-4-0  per  cent,  per  mensem, 
alleging  that,  although  the  instruments  were  silent  as  to  interest,  the 
latter  was  recoverable  under  a  separate  oral  agreement. 

Held,  that  evidence  as  to  the  separate  oral  agreement  was  inadmis- 
sible under  section  92  of  the  Evidence  Act,  proviso  2  to  the  section  not 
being  applicable  to  the  case,  and  that  interest  could  only  be  allowed  at 
the  rate  of  Rs.  6  per  cent,  per  annum  under  section  80  of  the  Negotiable 
Instruments  Act. 

No.  52  P.  B.  1911. 


Adoption  of  daughter's  son,  invalid. 
See  Custom  {Adoption)  (3). 


No.  44  P.  B,  1911 


JOINT  CONTRACT. 


Joint  contract — suit  by  2  out  of  several  lessees  for  possession  of  the  whole 
land  leased — maintainability  of  such  suit — Indian  Contract  Act,  IX  of 
1872,  section  45. — Where  the  2  plaintiffs  together  with  9  other  persons 
(impleaded  as  defendants)  had  jointly  entered  into  a  lease  of  certain 
land  with  the  defendants-lessors,  and  sued  for  possession  of  the  land 
leased,  the  other  lessees  having  refused  to  join  in  the  suit  and  being 
in  fact  in  collusion  with  the  defendants-lessors — 

Held,  that  the  2  plaintiffs  were  not  only  entitled,  but  indeed 
obliged,  to  sue  for  possession  of  the  whole  of  the  land  leased. 


No.  57  P.  B.  1911. 


JOINT  FAMILY. 


Suit    by    managing   member  for  recovery   of  debt— payments     on 
account  made  to  other  members. 

Sue  Hindu  Law  (5). 


No.  71  P.  B.  1911. 


JOINT  MORTGAGE. 


Joint  mortgage     redemption  of  share  of  one   of  the  mortgagors,   when 

admissible  •  Qu.  whether  the  mortgagor  should  first   sue  f<rr  partition 

Where  plaintiff  as  one  of  the  khewatdars  sued  to  redeem  the  whole 
Land  originally  mortgaged  by  its  solo  owner  Fazla,  which  in  1869 
(after  Fasla  •  death  without   leaving   heirs)    became   shamilat-i-deh— 
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JOINT  MORTGAGOR— concld. 

Held  that,  though  the  mortgage  was  originally  indivisible,  it  ceased 
to  retain  its  indivisible  character  when  in  1869  the  mortgagee  as  a 
Jchewatdar  became  part-owner  of  the  equity  of  redemption  and  accept- 
ed that  position,  and  that  consequently  each  co-sharer  could  redeem 
his  share  separately,  but  not  the  whole. 

Held  also,  that  it  was  not  necessary  for  plaintiff  to  have  the  thamilat 
partitioned  before  he  could  redeem  his  share  of  the  mortgage. 

No.  62  P.  R.  1911. 

JURISDICTION"  (CIVIL  OR  REVENUE  COURT). 

(1)  Jurisdiction — Civil  or  Bevenue  Court — suit  for  declaration  that 
plaintiffs  (Malikan  Kabza)  are  not  liable  to  pay  Bakri  and  Thana  patti 
dues — there  being  no  custom  wider  which  they  are  payable — Punjab  Ten- 
ancy Act,  XVI  of  1887 ',  section  77  (3)  (j).—Ueld,  following  33  P.  R. 
1908  (F.B.)  that  a  suit  brought  by  Malikan  Kabza  and  non-proprietary 
residents  of  a  village  and  owners  of  the  houses  occupied  by  them  for  a 
declaration  that  they  were  not  liable  to  pay  Bakri  and  Thana  patti 
dues,  there  being  no  custom  as  to  the  realization  of  such  dues  in  their 
district  or  village,  is  not  cognizable  by  a  Civil  Court. 

67  P.  B.  1905,  distinguished. 

No  79  P.  B.  1911. 

(2)  Jurisdiction — Civil  Bevenue  Court — Suit  for  value  of  a  tree — 
Punjab  Tenancy  Act,  XVI  of  1887,  section  11  (3)  (h).-Beld,  that 
whei'e  the  plaint  and  plaintiff's  statement  show  that  the  plaintiff  sues 
for  the  whole  value  of  a  tree  as  its  sole  owner,  the  Civil  Court  has 
jurisdiction  to  try  the  suit,  although  the  evidence  produced  by  the 
parties  may  show  that  the  tree  stood  on  land  which  was  the  joint  pro- 
perty of  the  parties — a  suit  of  this  description  does  not  fall  within 
section  77  (3)  (fc)  of  the  Punjab  Tenancy  Act,  XVI  of  1887. 

52  P.  R.  1910,  distinguished. 

No.  10  P.  B.  1911. 

JURISDICTION. 

(1)  Of  Chief  Court  in  matrimonial  cases  where  parties  reside  in 
Punjab  but  not  together. 

See  Divorce  (3). 

...      No.  47  P.  B.  1911  (F.  B.). 

(2)  Held,  that  when  a  Divisional  Judge  refrained  from  passing  a 
definite  order  on  an  application  for  revision  made  by  the  Deputy 
Commissioner  under  section  21  (A)  (2)  of  the  Punjab  Alienation  of 
Land  Act  he  had  full  jurisdiction  to  pass  another  order  upon  a  second 
application  made  by  the  Deputy  Commissioner. 

See  Punjab  Alienation  of  Land  Act. 

No.  12  P.  B.  1911. 
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K 

KHANADAMAD. 

(1)  Held,  that  among1  Arains  of  manza  Dholewala,  tahsil  Zira, 
district  Ferozepore  a  sonless  proprietor  has  by  custom  the  power  to 
make  a  gift  of  a  portion  of  his  ancestral  land  in  favour  of  his  daughter, 
whose  husband  is  the  donor's  khanadamad. 

See  Custom  {Alienation)  (10). 

No.  13  P.  B.  1911. 

(2)  Oral  gift  of  ancestral  land  followed  by  mutation  by  sonless 
proprietor  in  favour  of  his  daughter's  sons,  whose  father  lived  in  the 
donor's  house  since  the  date  of  marriage  is  A^alid  by  custom  among 
Kalon  Jats  of  tahsil  Shakargarh,  district  Gurdaspur. 

See  Custom  {Alienation)  (3). 

No.  16  P.  B.  1911. 

KHATRIS. 

(1)  Presumption  is  against  their  following  agricultural  custom. 
See  Custom  {Alienation)  (2). 

No.  43  P.  B.  1911. 

(2)  Sodhi  Khatris  of  mauza  Thathi  Khara,  tahsil  Tarn  Taran, 
district  Amritsar,  are  governed  by  Hindu  Law  in  matters  of  aliena- 
tion. 

See  Custom  {Alienation)  (7). 

No.  28  P.  B.  1911. 
KUBESHIS 

Of  Sialkot  city— alienations  not  controllable  by  reversionary  heirs. 
See  Custom  {Alienation)  (14). 

No.  63  P.  B.  1911. 


LAND. 


Held,   that   the   word   "  Land  "   as   defined   in  section  2  (3)  of  the 
Punjab  Alienation  of  Land  Act,  includes  mortgage  rights  in  land. 

See  Punjab  Alienation  of  Land  Act. 

No.  12  P.  B.  1911. 
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LANDLORD  AND  TENANT. 

Landlord  and  tenant — suit  in  ejectment — notice  to  quit  specified  in 
lease — denial  of  landlord's  title  by  defendant  before  suit. —  Held,  that  in  a 
suit  by  a  landlord  for  ejectment  of  a  tenant  no  notice  of  determination 
of  tenancy  is  necessary,  where  the  defendant  has  prior  to  the  suit  being 
brought,  denied  the  plaintiff's  title  as  landlord  and  the  validity  of  the 
lease,  notwithstanding  that  the  lease  specifies  such  notice. 

Haidri  Begum  v.  Nathu,  (1895)  I.  L.  11.  17  All.  45,  followed. 

No.  76  P.  B.  1911. 

LEASE. 

(1)  Suit  for  ejectment  of  tenant  maintainable  without  notice  of 
determination  of  tenancy  when  tenant  has  denied  landlord's  title. 

See  Landlord  and  Tenant. 

No.  76  P.  B.  1911. 

(2)  In  favour  of  several  lessees — when  enforceable  at  instance  of  one 
of  the  lessees. 

See  Joint  Contract. 

No.  57  P.  B.  1911. 

LIMITATION. 

(1)  Limitation — suit  for  laud,  tchich  fell  to  plaintiff's  share  on  parti- 
tion— adverse  possession — Punjab  Land  Revenue  Act,  XVII  of  1887, 
section  122. — Held,  that  when  partition  of  land  takes  place  and  a 
particular  field  allotted  to  B.  remains  in  possession  of  A.,  the  latter 
holds  adverse  possession  from  date  of  partition.  B.  can  during  the  first 
3  years  apply  to  the  Revenue  Court  under  section  122,  Punjab  Land 
Revenue  Act  to  be  put  in  possession  and  during  the  following  9  years 
sue  for  possession  in  a  Civil  Court. 

No.  81  P.  B.  1911. 

(2)  Where  not  pleaded  and  the  decision  would  involve  further 
enquiry  into  facts,  the  Lower  Appellate  Court  justified  in  refusing  to 
go  into  it. 

See  Pre-emption  (10). 

No.  84  P.  B,  1911. 

(3)  In  pre-emption  suits  where  vendee  has  previous  to  suit  resold 
to  another  person,  who  is  not  made  a  party  till  after  expiry  of 
period  of  limitation. 

See  Pre-emption  (10). 

No.  84  P,  B.  1911. 
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LIMITATION— contd, 

(4)  Belated  pleas  of — how  to  be  treated  by  Courts. 

8ee  Pre-emption  (10). 

No.  84  P.  B.  1911. 

(5)  In  pre-emption  suit  against  actual  vendee  whose  name  had  been 
fraudulently  concealed. 

See  Indian  Limitation  Act  (4). 

No.  89  P.  B.  1911. 

(6)  Limitation — Suit  by  reversioners  for  possession  of  land  mortgaged 
by  male  owner  more  than  twelve  years  before  suit  and  subsequently  sold 
by  his  widow — merger  of  mortgage  in  sale — Punjab  Limitation  Act.  I 
of  1900— Indian  Limitation  Act,  XV  of  1877,  Article  141.— On  2nd 
December  1886  R.  K.  mortgaged  to  T.  28  biyhas  of  land  by  way  of 
simple  mortgage,  the  mortgagor  retaining  possession.  R.  K.  died  about 
1887.  On  7 th  November  1899  his  widow  sold  the  said  land  and 
some  other  land  in  addition  to  the  said  T.  for  Rs.  2,000  (part 
of  which  (Rs.  1 ,200)  consisted  of  the  sum  due  under  the  prior 
mortgage  made  by  R.  K.)  and  delivered  possession.  On  7th 
December  1899,  T.  sold  the  said  land  to  K.  R.  R.  K.'s  widow  died 
about  the  end  of  1901,  and  on  2nd  October  1903  the  plaintiff,  a 
reversioner  of  R.  K.,  brought  the  present  suit  for  possession  against 
the  vendee  and  his  alienee. 

Held  by  the  Full  Bench,  that  inasmuch  as  the  defendants'  mort- 
gage from  R.  K.  gave  them  no  right  to  possession  and  they  had  obtained 
possession  solely  by  virtue  of  the  sale  in  their  favour  by  R.  K.'s  widow, 
the  suit  was  governed  by  the  provisions  of  article  141  of  the  second 
schedule  of  the  Indian  Limitation  Act,  1877,  and  not  by  the  Punjab 
Limitation  Act,  1900,  and  was  consequently  not  barred  by  limitation. 

Held  also,  that  the  mortgage  by  R.  K.  did  not  merge  in  the  sale  by 
the  widow,  and  as  a  suit  for  a  declaration  that  such  mortgage  was 
void  except  for  the  lifetime  of  R.  K.  would  long  since  have  been  barred 
under  Article  1  of  the  Schedude  to  the  Punjab  Limitation  Act,  1900, 
the  plaintiff  was  also  debarred  from  challenging  it  in  this  suit. 

...      No.  33  P.  JR.  1911  (P.  B.) 

(7)  Limitation  Suit  for  possession  of  part  of  land  purchased,  but  not 
delivered  with  the  rest  Indian  Limitation  Act,  XFo/1877,  Schedule  II, 
articles  113  and  1  II.  Held,  thai  a  suit  for  possession  of  part  of  land 
purchased  by  plaintiff   from    defendant,    but   not   delivered   when   the 

of  the  land  purchased  was  delivered,  is  n<>l  governed  by  article  113 
of  the  Limitation  Act  but  by  article  144  of  the  Act. 

No.  is  /'.  E.  1911 

(8)  For  suits  for  possession,  in  which  adoption  is  set  up  in  defence, 
governed  by  article  144,  Limitation  Act,  and  not  article  118. 

torn  ( Adoption)  (3). 

No.  UP,  B.  1911. 
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LIMITATION— concld. 

(9)  Limitation — Suit  for  possession  within  twelve  years  from  date  of' 
mutation,  but  more  than  twelve  years  from  date  defendant  got  possession — 
Punjab  Limitation  Act,  I  of  1900,  article  2. — On  9th  March  1908 
plaintiff,  as  heir  of  his  deceased  father,  sued  defendants  for  possession 
of  certain  land  of  his  father's  in  their  possession,  defendants  pleaded 
that  the  plaintiff's  father  had  mortgaged  the  land  by  deed,  dated  16th 
June  1893,  and  that  the  mortgagee  had  sold  his  rights  to  them 
on  the  25th  Januaiy  1898.  There  had  been  no  mutation  in  respect 
of  the  mortgage  except  one  after  the  sale,  attested  on  the  18th  August 
1898,  although  the  mortgagee  and  defendants  had  been  in  possession 
since  1893. 

Held,  that  as  there  had  been  a  mutation  of  names  attested  within 
twelve  years  of  suit,  the  suit  was  not  barred  by  article  2  of  the 
Punjab  Limitation  Act  I  of  1900,  notwithstanding  the  long  possession 
of  the  mortgagee. 

No.  48  P.  B.  1911. 
LIMITATION  ACT. 

See  Indian  Limitation  Act. 

LIQUIDATION  (COMPANIES). 

Liability  of  contributories,  in  regard  to  unpaid  calls  made  before 
winding  up. 

See  Companies  {in  liquidation). 

No.  67  P.  JR.  1911. 

LIS  PENDENS. 

(1)  Lis  pendens — pre-emption — exchange  of  land  during  pendency  of  suit 
to  pre-emptor  having  superior  rights,  after  expiry  of  period  of  limitation. — 
Held,  that  the  doctrine  of  lis  pendens  applies  to  an  exchange  of  land 
made  during  the  pendency  of  a  suit  for  pre-emption,  in  favour  of  a 
person  who  had  a  superior  right  to  pre-empt  but  who  had  not  enforced 
that  right  and  whose  right  to  sue  had  become  barred  by  lapse  of 
time  before  the  land  was  exchanged. 

26  P.  B.  1908  distinguished. 

No.  30  P.  B.  1911. 

(2)  Doctrine  of,  not  applicable  to  re-sale  to  another  pre-emptor 
during  pendency  of  a  pre-emption  suit. 


See  Pre-emption  (5). 

M 


No.  53  P.  B.  1911. 


MADABIS. 


Madaris  (jugglers)  of  Ludhiana  District,  are  bound  by   agricultural 
custom. 


See  Custom  (Alienation)  (I). 


No.  7  P.  B.  1911. 
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MARRIAGE 

(1)  by  widow,  presumption  of,  after  long  co-habitation. 

See  Custom  (Marriage). 

No.  65  P.  B.  1911. 

(2)  by  Jhabra  Rajputs  and  a  Tarkhan  woman — validity  of. 
See  Custom  (Marriage). 

No.  65  P.  B.  1911. 

M AVE  SHI. 

Construction  of  word  "  maveshi  "  (cattle)  in  entry  in  Wajib-ul-arz  con- 
cerning grazing  rights  in  sliamilat  land. — Held,  that  the  Lower  Courts 
were  right  in  restricting  the  word  maveshi  (cattle),  used  in  an  entry 
in  the  Wajib-ul-arz,  conferring  grazing  rights  on  non -occupancy  tenants 
and  other  residents  of  the  village  over  shamilat  land,  to  cattle  used 
for  agricultural  and  domestic  purposes  and  excluding  sheep  and  goats 
kept  for  trading  purposes. 

No.  86  P.  B.  1911. 

MERGER. 

Suit  for  possession  of  land  mortgaged  by  male  owner  more  than 
twelve  years  before  suit  and  subsequently  sold  by  his  widow — merger 
of  mortgage  in  sale. 

See  Limitation  (6). 

...      No.  33  P.  B.  1911  (F.  P.). 

MINOR. 

Minor — Mortgage  by — after  attaining  majority,  for  consideration  re- 
ceived during  minority  —  Validity  of— Indian  Contract  Act,  IX  of  1872, 
section  25  (2) — Bute  laid  down  in  59  P.  B.  1907  (F.  B.)  as  to  necessity 
of  full  consideration  for  a  mortgage,  explained. — Held,  that  it  is  not  open 
to  a  mortgagor  who  had  to  his  own  knowledge  received  the  whole 
of  the  money  which  is  the  actual  consideration  for  the  contract  and 
had  to  receive  nothing  more,  to  plead  subsequently  that  the  mort- 
e  w;is  incomplete  and  void  simply  because  the  dwd  of  mortgage 
recited  more  consideration  than  was  actually  paid.  The  rule  laid  down 
in  No.  59  /'./.'.  1907  (F.  B.)  (Ookal  CKandv.  Uahtnan)  is  not  appli- 
cable to  such  a  case,  the  consideration  for  the  mortgage  relating  not 
to  a  future  payment  but  to  an  alleged  payment  in  the  past. 

Held  also,  that  although  it  was  now  settled  law    that    a    promise   by 

an  infant    LS  8    mere  niiilit\    and     void,     \  et     an     agreement     made     by     a 

person  of  full  ajge  to  compensate    wholly    or   in    part    a   promisor  who 
bad  already  voluntarily  done  something   for   the  promisor,   even  at   a 

time  when  the  promisor  was   a     minor,    did    fall    within    the    terms   of 
section  26,  clause  (2)  of  the    Indian  Contract   Act,    1872,    and    conse- 
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MINOR— concld. 

quently  a  mortgage  made  for  this  purpose  was  binding  on  the  repre- 
sentatives in  interest  of  the  mortgagor,  but  merely  to  the  extent  of 
compensating  the  mortgagee  for  monies  and  articles  actually  supplied 
to  the  mortgagor  during  his  minority  as  well  as  after  he  came  of  age. 

Indram  Bama  Swami  v.  Authappa,  (1906)  16  Mad.  L.  J.  422,  differ- 
ed from. 

No.  31  P.  B.  1911. 

MORTGAGE. 

(1)  Mortgage  of  land  acquired  by  a  female,  subject  to  Punjab 
Custom,  is  not  ancestral  land. 

See  Custom  (Alienation)  (8). 

No.  29  P.  B.  1911. 

(2)  by  minor,  after  attaining  majority,  for  consideration  received 
during  minority — validity  of — 

See  Minor. 

No.  31  P.  B.  1911. 

(3)  Made  jointly  by  several  mortgagors — losing  its  indivisible 
character  on  mortgagee  becoming  part  owner  of  equity  of  redemption, 
thus  enabling  each  mortgagor  to  redeem  his  share  separately — previous 
partition  not  necessary. 

See  Joint  Mortgage. 

No.  62  P.  B.  1911. 

(4)  Mortgage — only  in  part  jar  necessity^— mortgagee  not  entitled  to 
possession  of  fraction  of  mortgaged  property. — The  mortgagees  of  one 
Mussammat  Akki  sued  the  defendant  reversioners  of  this  widow  for 
possession  of  the  mortgaged  land.  It  was  found  that  Rs.  228  out  of 
Us.  1,000  mortgage  money  was  not  for  necessity. 

Held,  that  a  reversioner,  against  whom  part  only  of  the  mortgage 
consideration  is  binding,  is  in  the  position  of  a  mortgagor  to  whom 
part  only  of  the  consideration  has  passed  and  he  can  resist,  on  the 
ground  of  partial  absence  of  consideration,  the  mortgagee's  suit 
for  possession. 

Held,  therefore,  that  the  mortgagees  in  this  siiit  were  not  entitled 
to  possession  of  a  fraction  of  the  property  mortgaged  in  proportion 
to  the  amount  of  mortgage  money  found  to  have  been  for  necessity. 

No.  49  P.  B.  1811. 

(5)  Mwtgage — simple  usufructuary — sale  of  mortgaged  property  in 
execution  of  decree  for  instalments  due — validity  of — Transfer  of  property 
Act,  IV  of  1882,  sections  67  and  99. — Where  a  mortgage-deed  of  a 
house  for  Rs.  600  contained  no  condition  for  right  of  entry  in  default 
of  payment  and  no  undertaking  to  repay  the  principal,  the  sole 
conditions  being  for  payment  by  the  mortgagor  of  Rs.  45  per  annum 
as  rent  for  the  occupation  of  the  house  and  in  default  of  payment  of  rent 
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MORTGAGE— concld. 

for  one  year,  for  payment  of  interest  at  2  per  cent,  per  mensem  on  the 
rent  due  and  for  recovery  by  the  mortgagees  of  interest  from  year 
to  year  from  the  mortgaged  property  and  from  the  other  property 
of  the  mortgagor,  and  the  mortgagee  in  1897  sued  and  obtained  a 
compromise  decree  for  Us.  200,  recoverable  first  from  the  mortgaged 
property  and  then  from  the  other  property  of  the  mortgagor,  and 
in  1898  the  mortgagees  applied  for  execution  of  their  decree  by  sale  of 
the  mortgaged  property  and  on  obtaining  permission  to  bid  at  the 
sale  purchased  the  property  in  1899,  and  received  possession  in  1903 
by  a  certificate  signed  by  the  mortgagor  who  remained  in  possession 
as  tenant,  and  on  refusal  to  vacate,  the  present  suit  for  possession 
was  filed  by  the  mortgagees  in  1909  and  dismissed  by  both  the  Courts 
on  the  ground  that  the  sale  was  void  under  section  99  of  the  Transfer 
of  Property  Act,  1882— 

Held,  by  the  Chief  Court  on  further  appeal — 

(1)  that  the  mortgage  was  a  simple  mortgage  usufructuary  as 
defined  in  Macpherson  on  Mortgages,  ed.  IV,  p.  14  ; 

(2)  that  the  suit  of  1897  was  of  the  nature  described  in  section  67 
of  the  Transfer  of  Property  Act  as  a  suit  for  an  order  that  the 
property  mortgaged  be  sold,  (the  remedy  prescribed  for  a  simple 
mortgage)  and  clause  (a)  of  the  section  was  not  applicable  and  did 
not  bar  the  suit  for  sale ; 

(3)  that  the  rule  contained  in  section  99  of  the  Act  was  inapplicable, 
the  compromise  decree  having  specifically  provided  for  recovery  of 
the  amount  due  by  sale  ; 

(4)  that  moreover  section  99  of  the  Act  had  not  been  extended  to 
the  Punjab,  and  had  been  disapproved  of  as  a  legislative  mistake  by 
the  select  committee  appointed  to  consider  the  amendment  of  the 
Code  of  Civil  Procedure,  and 

(5)  that  the  purchase  by  the  mortgagees  was  consequently  valid 
and  conveyed  a  good  title  to  them,  entitling  them  to  a  decree  for  posses- 
sion on  the  mortgagor  declining  to  vacate  and  denying  their  title. 

No.  15  P.  B.  1911. 

MORTGAGE  RIGHTS. 

Held,  that  where  a  sale  of  mortgage  rights  in  execution  of  a  decree 
contravenes  provisions  of  section  16  of  the  Punjab  Alienation  of 
Land  Act,  the  mere  fact  that  the  right  of  receiving  the  mortgage 
money  from  the  mortgagor  personally  was  also  included  in  the  terms 
of  the  mortgage-deed  will  not  validate  the  sale,  which  must  stand 
or  fall  as  a  whole. 

See  Punjab  Alienation  of  Land  Act. 

No.  12  P.  R.  1911. 

MUHAMMADAN  LAW. 

(1)  Bukhari   Sayyeds,  tahsil   Zira,   not  governed  by — in  matters  of 
alienation. 

See  Custom  (Alienation)  (6). 

No.  92  P.  JR.  1911. 
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MUHAMMADAN  LAW— concld. 

(2)  Kureshis — Sialkot   City — alienation     not    controllable     by    re- 
versionary beirs  under  customary  law. 


See  Custom  (Alienation)  (14). 

(3)  Applicability  of — Sayads  of  Sialkot  City. 
See  Custom  (Alienation)  (11). 


No.  63  P.  R.  1911. 


No.  14  P.  R.  1911. 


MUJAWARS- 


Liability   of — to    dismissal — in    a    Mubammadan     shrine,     Attock 
District. 


See  Religious  Institutions. 


No.  6  P.  R.  1911. 


MUNICIPALITIES. 


Municipalities — Power  given  to,  under  Acts  to  be  construed  strictly — 
Notice  under  section  92  for  demolition  of  a  building  cannot  be  applied  to 
case  falling  tinder  section  95  of  the  Punjab  Municipal  Act,  X  Xof  1891. — 
Held,  tbat  powers  given  to  a  Municipal  Committee  under  Acts  must 
be  construed  strictly  and  tbat  consequently  when  a  .Municipal  Com- 
mittee issued  notice  upon  tlie  plaintiff  fur  tbe  demolition  of  a  th<ira, 
apparently  under  section  92  of  tbe  Punjab  Municipal  Act  and  not  under 
section  95,  plaintiff  was  entitled  to  a  declaration  tbat  tbe  Committee  had 
not  the  power  to  order  the  demolition  of  the  thara  in  tbe  absence  of 
proof  that  it  had  been  erected  recently. 


No.  56  P.  R.  1911. 


N 


NECESSITY. 


(1)  Widow   in   possession  of  her   deceased  husband's  land   cannot 
effect  an  exchange  of  land  except  for  necessity. 


See  Custom  (Alienation)  (9). 


No.  2  P.  R.  1911. 


(2)  Mortgage  for   possession,    only   in   part  for  necessity,    does   not 
entitle  mortgagee  to  possession  of  any  of  the  mortgaged  property. 


See  Mortgage  (4). 


No.  49  P.  R.  1911- 
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NEGOTIABLE  INSTRUMENTS  ACT. 

(1)  Section  80. 

Interest  chargeable  on  hundis,  silent  as  to  interest. 

See  Interest. 

...       •         ...  No.  52  P.  R.  1911. 

(2)  Section  83. 

Applicability  of,  to  the  ordinary  hundi  of  the  country  payable    after 
a  certain  number  of  da  vs. 


See  Bill  of  Exchange. 


No.  39  P.  P.  1911. 


OCCUPANCY  RIGHTS. 

Occupancy  lights — mortgage  of — in  favour  of  landlord — locus  standi  of 
reversioners  to  impugn  the  mortgage — Punjab  Tenancy  Act,  XVI  of  1887, 
sections  53  and  56. — Held,  that  the  principles  laid  down  in  24  P.  11. 
1902  (F.  B.)  apply  also  to  mortgages  and  that  a  reversioner  of  an  occu- 
pancy tenant  cannot,  therefore,  impugn  a  mortgage  of  the  occupancy 
lights  made  by  the  tenant  in  favour  of  his  landlord. 

31  J'.  R  1896  (F.  B.),  89  P.  P.  1898  (P.  B.),  65  P.  B.  1900  (F.  B.), 
and  24  P.  R.  1902  (P.  B.),  referred  to. 

No.  73P.J2. 1911. 

ONUS  PROBANDl 

(1)  that  reversionary  heirs  can  by  custom  control  alienations  by 
Kit resh is  of  Sialkot  City,  is  on  the  heirs. 

See  Custom  (Alienation)  (14). 

No.  63  P.  B.  1911. 

(2)  As  to  Sodhi  Khatris  of  mouza  Thathi  Khara,  tahsil  Tarn 
Taran,  district  Amrifsar,  following  agricultural  custom  and  not  Hindu 
Law. 

See  Custom  (Alienation')  (7). 

No.  28  P.  11.  1911. 

(3)  Entry  in  the  record  of  rights  and  riwaj-i-am  in  favour  of  patti- 
dan,  unsupported  by  any  instances,  is  not  sufficient  to  discharge  the 
onus  of  proving  ft  preferential  right  to  daughters. 

6  Custom  (Succession)  (2). 

No.  11  P.P.  1911. 

also  Burden  of  Proof. 

ORDER. 

See  Decree  or  Order, 
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PAROHIT  AND  JUJMAN. 

Relations  between — discussed. 

See  Decree  (3). 

No.  96  P.  R,  1911. 

P  ATT  WARS. 

Exclusion  of  daughters  by  pat  Hilars  is  opposed  to  the  general  custom 
— and  the  onus  of  proving  a  special  custom  entitling  them  to  exclude 
the  daughter  is  on  the  pattidars. 


See  Custom  (Succession)  (2). 


No.  11  P.  R.  1911, 


PLATFORM   TICKET. 


Platform     ticket— persons     teeing    friends      off— 'Preference  -'Indian 

Railways  Act,  IX  of  1890,  section  42,  rale  29. — Held,  thai  rule  29  of 
the  rules  framed  under  the  Railways  Act  empowers  a  Railway  Com- 
pany to  exclude  from,  or  admit  on  certain  conditions  including  pay- 
ment for  admission,  to  their  platform  persons  who  are  no!  bond  fide 
passengers  and  have  not  business  on  the  Railway  premises. 

Held  also,  that  a  person  who  goes  to  a  station  merely  to  see  a  friend 
off  is  not  one  having  business  on  the  Railway  premises  within  the 
meaning  of  that  rule. 

Held  further,  that  the  provisions  of  section  42  (2)  as  to  preference 
apply  only  to  traffic  facilities,  i.e.,  to  rolling  stock  and  passengers,  ani- 
mals and  goods,  and  not  to  persons  seeing  friends  off. 


Wo.  S6P.  R.  1911 


PRE-EMPTION. 


(1)  Pre-emption — agreement  granting  occupancy  right* — Sate— Punjab 
Pre-emption  Act,  1905,  sections  3  (•">)  and  4.—  Held,  that  an  arrange- 
ment by  which  the  proprietors  of  certain  land  granted  occupancy  rights 
to  certain  tenants  on  payment  of  a  very  trifling  sum  (the  object  of  the 
arrangement  being  to  induce  the  tenants  to  effect  certain  improve- 
ments in  the  land)  is  not  a  sale  as  contemplated  by  the  Punjab  Pre- 
emption Act,  1905,  and  cannot  therefore  be  the  subject  of  pre-emp- 
tion. 

136  P.  R.  1907,  followed. 

No.  37  P.  R.  1911, 

(2)  Pre-emption — Sale  completed  by  execution  of  decree  for  specific  per- 
formance  of  contract — not  subject  to  pre-emption  —Punjab  Pre-emption  Act, 
II  of  1905,  sections  3  OS)  and  4. — In  1900  one  J.  sold  certain  lands  to 
defendants  2  and  6.  One  of  the  owners  of  the  land  happened  to  be  a 
minor  and  J.  his  uncle,  as  his  de  facto  guardian  agreed  that  if  at  any  time 
the  minor  repudiated  the  sale,  he  (A)  would  give  the  vendees  a  like  amount 
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PBE-EMPTION— <sontd. 

of  land  out  of  his  own  property.  Subsequently  the  minor  did  repudiate 
the  sale  and  recovered  his  share  from  the  vendees  by  suit.  Thereon 
the  vendees  sued  J.  for  the  land  which  he  had  agreed  to  give  them  in 
lieu  of  the  minor's  share.  Tin's  claim  was  Btrenuously  contested  by  J. 
but  the  vendees  obtained  a  decree.  The  present  plaintiffs  who  were 
the  sons  of  J.  sued  for  pre-emption  of  the  land  decreed  to  the  vendees. 

II,  IJ.  that  the  vendees' suit  against  J.  was  in  its  essence  one  for 
specific  performance  of  contract  and  the  decree  per  se  did  not  effect 
"  a  sali'  '  of  the  land  even  though  the  price  may  have  been  previously 
paid.  The  sale  (if  it  could  be  so-called)  was  not  completed  until  the 
decree-holders  executed  the  decree  and  so  obtained  possession  of  the 
land,  and  thai  it  thus  fell  within  the  exception  given  in  section  3 
(5)  of  the  Punjab  Pre-emption  Act,  as  a  sale  in  execution  of  a  decree 
and  consequently  no  right  of  pre-emption  arose  in  respect  of  it. 

No.  40  P.  R.  1911. 

(3)  Exchange  of  land,  during  pendency  of  suit,  to  a  pre-emptor 
having  superior  rights,  after  expiry  of  period  of  limitation — application 
of  doctrine  of  lis  pendens — 


See  Lis  pendens  (1). 


No.  30  P.  R,  1911. 


(4)  Pre-emption — House  property  in  Rawalpindi  Cantonment — 
Punjab  Pre-emption  Act,  II  of  1905,  section  7  (1)  and  3  (3). — Held, 
that  notwithstanding  Punjab  Government  Notification  No.  677,  dated 
10th  November  1908,  declaring  Rawalpindi  City  and  Cantonment  to 
be  a  town  under  section  3  (3)  of  the  Punjab  Px^e-emption  Act,  1905, 
a  suit  for  pre-emption  in  regard  to  house  property  in  the  Cantonment 
is  barred  by  the  provisions  of  section  7  (1)  of  the  Act. 

No.  9  P.  R.  1911. 

(5)  Pre-emption — lis  pendens — resale  of  property  to  another  pre- 
emptor  during  pendency  of  suit — rival  pre-emptors  sharing  bargain — 
Punjab  Pre-emption  Act,  section  14. — Held,  where  after  the  institution 
of  a  suit  for  pre-emption  another  pre-emptor  asserted  his  right  of 
pre-emption  privately  and  the  vendee,  in  recognition  of  his  right, 
transferred  the  property  to  him,  that  the  doctrine  of  lis  pendens  did 
not  apply  to  such  transfer,  and  that  the  same  would  bar  plaintiff's 
suit,  unless  plaintiff  had  superior  rights  of  pre-emption  to  the 
transferee. 

Held  also,  thai  section  L4ofthe  Punjab  Pre-emption  Act  had  no 
application  to  such  a  case  and  that  consequently  the  plaintiff  was  not 
entitled  to  share  the  property  in  suit  with  the  transferee  as  a  rival 
pre-emptor  with  equal  rights  of  pre-emption. 

No.  53  P.  R.  1911. 

((!)  Preemption— consideration  for  sale  made  up  of  previous  debts — 
option  under  proviso  to  section  22,  Punjab  Pre-em  p  Hon  Act,  iTo/1905,  when 
to  be  grafted,  — Where  the  consideration  money  for  a  sale,  lis.  1,200,  was 
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made  up  of  previous  debts  and  the  market  value  of  the  property   sold 
was  found  to  be  Rs.  780. 

Held,  that  the  proviso  to  section  22  of  the  Punjab  Pi'e-emption  Act 
was  applicable  and  the  amount  payable  by  the  pre-emptor  must  be 
the  market  value  or  the  vendees  may,  at  the  discretion  of  the  Court, 
be  put  to  their  option  of  either  accepting  such  value  or  having  the 
sale  cancelled. 

Held  also,  that  as  the  vendees,  appellants  in  this  case,  had  not  been 
able  to  show  any  equity  in  their  favour,  it  was  unnecessary  for  the 
Chief  Court  to  allow  the  vendees  any  option  in  the  matter  and  there- 
fore the  decree  of  the  lower  Appellate  Court,  decreeing  the  claim  on 
payment  of  the  market  value,  was  confirmed  . 

No.  54  P.  B.  1011. 

(7)  In  Lahore  City,  mohalla  Acharjan,  Gumti  Bazar. 

See  Custom  (Pre-emption)  (1). 

No.  91  P.  B.  1911. 

(8)  Pre-emption — claimed  by  owner  of  adjacent  shop — Punjab  Pre-emption 
Act,  II  of  1905,  section  13  (1)  seventhly — sale  of  half  property  in  suit  and 
agreement  to  sell  otlier  half  not  detrimental  to  pre-emptor  »  title  to  a 
decree. — Held,  that  the  words  "immoveable  property"  in  section  13  (1) 
seventhly  of  the  Punjab  Pre-emption  Act  include  a  shop. 

Held  also,  that  the  sale  by  the  plaintiff  pre-emptor  of  half  the 
property  in  suit  and  an  agreement  to  sell  the  other  half,  does  not 
derogate  from  his  right  or  disentitle  him  to  a  decree. 

No.  80  P.  B.  1911. 

(9)  Pre-emption — fraudulent  over-statement  of  sale  price — hotv  far 
binding  on  successful  pre-emptor  in  suit  by  heirs  of  vendor,  to  have  sale 
set  aside  for  want  of  consideration  and  necessity — when  actual  price 
paid  nearly  approximates  market  valve  of  property  sold,  Courts  decline 
to  change  sale  into  mortgage. — A  sold  certain  land  for  Rs.  4,000.  B 
sued  for  pre-emption  alleging  that  the  real  price  paid  Rs.  3,000.  The 
Court  found  that  this  was  so  and  decreed  the  claim  on  payment  of 
R.s.  3,240,  the  ascertained  market  value.  The  sons  of  A  then  sued 
for  recovery  of  the  land  on  t  lie  ground  that  the  sale  by  their  father 
was  neither  for  consideration  nor  for  necessity.  The  Lower  Appellate 
Court  held  that  B,  the  pre-emptor,  stood  in  the  shoes  of  the  original 
vendee  and  must  accept  the  fact  that  the  sale  was  put  down  for  a 
consideration  of  Rs.  4,000  and  finding  that  only  Els.  3,000  was  actually 
paid  and  for  necessity  decreed  the  claim  on  payment  of  that  amount. 

Held,  that  though  a  pre-emptor  who  obtains  a  decree  becomes  in 
many  respects  identified  in  interest  with  the  original  vendee,  he 
cannot  be  held  a  particeps  cr i minis  in  a  fraud  perpetrated  by  the 
vendee,  which  he  himself  brought  to  light  and  succeeded  in  frusti'ating 
and  that  13  was  not  therefore  debarred  from  urging  in  the  present 
case  that  the  sale,  though  ostensibly  for  Rs.  4,000,  was  in  fact  merelj 
for  Rs.  3,000. 
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PRE-EMPTION— concld. 

Htld  also,  that  as  the  sale  was  for  lis.  3,000  and  that  amount  was 
for  necessity  and  fairly  represented  the  market  value,  there  was  no 
reason  for  converting  the  sale  into  a  mere  mortgage  and  that  the  suit 
most  consequently  be  dismissed. 


8  P.  B.  1908  and  27  P.  B.  1909,  referred  to. 


No.  83  P.  B.  1911. 


(10)  Pre-emption — Limitation — where  vendee  has  transferred,  bargain 
to  another  person  who  is  not  made  a  party  till  after  expiry  of  period  of 
limitation — when  Appellate  Court  justified  in  declining  to  go  into  point  of 
limitation— observations  as  to  belated  pleas  of  limitation. — Held  fol- 
lowing 25  P.  B.  1903,  that  where,  previous  to  the  institution  of  a  suit 
for  pre-emption,  the  vendee  has  resold  the  land  to  another  person  and 
the  latter  is  not  made  a  party  to  the  suit  until  after  the  expiration  of 
the  period  of  limitation,  the  suit  is  barred. 

Held  also,  where  limitation  has  not  been  pleaded  in  the  first  Court 
nor  taken  in  the  grounds  of  appeal,  but  only  in  argument  and  the  plea 
for  its  proper  decision  involved  further  enquiry  into  facts,  the  Appellate 
Court  was  justified  in  refusing  to  entertain  it. 

Observations  as  to  how  Courts  should  treat  belated  pleas  of  limit- 
ation. 

Balaram  v.  Mangta  Bass,  (1907)  I.  L.  B.  34  Gal.  941  (F.  B.), 
Ahmad  Alt  v.  Waris  Hussain,  (1893)  I.  L.  B.  15  All.  123,  Dattu 
t.  Kasai,  (1884)  /.  L.  B.  8  Bom.  535  and  Venkata  N.  Naidu  v.  Bhash- 
yaharlu  Naidu,  (1902)  I.  L.  B.  25  Mad.  367,  referred  to. 

No.  84  P.  E.  1911. 

(11)  Pre-emption — right  to,  of  lineal  descendant  who  is  also  a  co- 
sharer — pre-emptor  and  midee,  having  equal  rights,  share  bargain — 
Punjab  Pre-emption  Act,  II  of  1905,  sections  12  and  14. — Held,  that 
the  fact  that  a  pre-emptor  is  both  a  lineal  descendant  and  a  co- 
sharer  does  not  give  him  superior  rights  to  another  lineal  descendant 
of  equal  degree  who  is  not  a  co-sharer  ;  vide  section  12,  Punjab 
Pre-emption  Act. 

Held  also,  that  where  the  pre-emptor  and  the  vendee  have  equal 
rights  to  pre-emption  the  pre-emptor  is  entitled  to  one-half  of  the 
property  Bold  and  the  vendee  to  the  other  half — vide  section  14  ibid. 

No.  87  P.  B.  1911. 

(12)  tn  respect    of   benami  sale,  suit   against  actual  vendee,  whose 
name  bad  beer  fraudulently  concealed     limitation, 

See  Indian  Limitation  Act  (4). 

No.  89  /'.  B.  1911. 
i  L3)    In  basar  Baba  Malak,  Nakodar. 
See  Custom  (Pre-emption)  (3). 

No.  59  P.  K.  1911. 
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PRESUMPTION. 

Held,  that  although,  the  initial  presumption  in  the  case  of  non-agri- 
cultural Sayads,  residents  of  a  city,  is  that  they  follow  Muhammadan 
law,  yet  where  in  defiance  of  that  law  widows  take  over  the  whole  of 
their  husbands'  immoveable  estate,  a  natural  presumption  arises  that 
they  do  so  as  life-holders  only,  subject  to  control  by  male  reversioners. 

See  Custom  (Alienation)   (11). 

No.  14  P.  E.  1911. 

PROVINCIAL  INSOLVENCY  ACT. 

Section  46  (1) — Appeals  in  Punjab  lir  to  Divisional  Court. — Held, 
that  under  Punjab  Home  Department,  Judicial  Notification  No.  889  of 
the  18th  November  1908,  appeals  under  section  46  (1)  of  the  Provin- 
cial Insolvency  Act,  1907,  from  orders  made  in  exercise  of  insolvency 
jurisdiction  by  a  Court  subordinate  to  the  Divisional  Court  lie  to  that 
Court. 

No.  3  P.  H.  1911. 

PROVINCIAL  SMALL  CAUSE  COURTS  ACT. 

(1)    Section  15. 

Sec  Small  Cause. 

No.  20  P.  B.  1913. 

(2)  Section  25 — wrong  decision  on  point  of  limitation,  when  not 
interfered  with  on  revision. — Held,  that  the  Chief  Court  will  not  in  the 
exercise  of  its  discretional  powers  of  revision  under  section    25   of  the 

Provincial  Small  Cause  Courts  Act  interfere  with  an  erroneous 
decision  on  a  point  of  limitation,  where  the  judgment  of  the  Lower 
Court  does  substantial  justice  between  the  parties. 

66  P.  E.  1904  and  19  P.  B.  1901,  referred  to. 

No.  93  P.  E.  1911. 

(3)  Section  32  (2) — imperative — date  of  institution  not  affected  by 
remand  for  retrial. — Held,  that  the  terms  of  section  32  (2),  Provincial 
Small  Cause  Courts  Act  are  imperative  and  apply  "to  a  suit  instituted 
before  the  Court  was  invested  with  Small  Cause  Court  jurisdiction, 
and  that  the  date  of  institution  is  not  affected  by  a  remand  order 
directing  retrial  de  novo  after  the  Court  had  been  invested  with  such 
jurisdiction. 

No.  94  P.  n.  1911. 

PUNJAB  ALIENATION  OF  LAND  ACT. 


i 


Punjab  Alienation  of  Land  Act,  XIII  of  1900,  sections  2  (3;.  16 
and  21  A  (2) — definition  of  land- — Mortgage  rights  in  agricultural  hind 
— sale  of — cancelled  on  application  of  Deputy  Commissioner — Jurisdiction 
of  Divisional  Judge — Appeal — Revision — Punjab  Courts  Act,  XVIII  of 
1884,  section  40. — Held,  that  no  appeal  lies,  as  of  right,  to  the  Chief 
Court  from  an  order  passed  by  the  Divisional  Court  upon  an  applica- 
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PUNJAB  ALIENATION  OF  LAND  ACT— conchl 

tion  made  by  the  Deputy  Commissioner  under  section  21  A  (2)  of 
the  Punjab  Alienation  of  Land  Act,  1900,  for  revision  of  the  order  of 
an  executing  Court  sanctioning  the  sale  of  the  judgment-debtor's 
mortgage  rights  in  agricultural  land  to  the  decree-holder,  the  order 
though  a  decree,  not  being  an  appellate  decree  within  the  meaning  of 
section  40  of  the  Punjab  Courts  Act. — But  held,  that  the  provisions  of 
section  21  do  not  take  away  the  right,  which  a  party  to  a  suit  or  an 
execution  proceeding  has,  of  applying  to  the  Chief  Court  under  the 
general  provisions  of  section  70  of  the  Punjab  Courts  Act  for  revision 
of  such  an  order. 

Held  also,  that  when  a  Divisional  Judge  refrained  from  passing  a 
definite  order  on  an  application  for  revision  made  by  the  Deputy 
Commissioner  under  section  21  A  (2)  of  the  Punjab  Alienation  of  Land 
Act,  he  had  full  jurisdiction  to  pass  such  an  order  upon  a  second 
application  made  by  the  Deputy  Commissioner. 

Held  also,  that  the  word  "  land  "  as  defined  in  section  2  (3)  of  the 
Punjab  Alienation  of  Land  Act  includes  mortgage  rights  in  land. 

Held  also,  that  where  a  sale  of  mortgage  rights  in  execution  of  a 
decree  contravenes  provisions  of  section  16  of  the  Punjab  Alienation 
of  Land  Act,  the  mere  fact  that  the  right  of  receiving  the  mortgage 
money  from  the  mortgagor  personally  was  also  included  in  the  terms  of 
the  mortgage-deed,  will  not  validate  the  sale,  which  must  stand  or  fall 
as  a  whole. 

Held  further,  that  when  a  sale  of  land  belonging  to  a  member  of  an 
agricultural  tribe  is  made  under  order  of  a  Civil  Court  in  execution  of 
a  decree,  the  provisions  of  section  16  of  the  Alienation  of  Land  Act 
are  contravened  and  section  21  A  of  the  Act  applies. 

6  P.  R.  (Rev.)  1903  approved. 

No.  12  P.  R.  1911 

PUNJAB  COURTS  ACT. 

(1)  Section  40. 

Appeals  from  orders  of  remand  when  admissible. 
See  Appeal  (8). 

No.  50  P.  R.  1911. 

(2)  Section  40. 

Appeal  to  Chief  Court,  where  Lower  Appellate  Court  decreed  Rs.  3,000 
compensation. — Plaintiff  claimed  to  be  part  owner  of  a  site  in  which 
the  defendants  were  building  a  mosque  and  sued  for  an  injunction  to 
■fop  the  building  both  the  Lower  Courts  found  that  as  the  building 
was  practically  completed  plaintiff  was  only  entitled  to  compensation, 
the  first  Court  fixing  the  amount  at  Ks.  100  and  the  Divisional  Judge 
on  appeal  at  lis.  3,000. 
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UNJAB  COURTS  ACT— concld. 

Held,  that  on  the  principle  laid  down  in  24  P.  B.  1903  (F.  B.)  the 
decree  involved  a  question  regarding  property  of  Rs.  3,000  in  value 
and  a  further  appeal  to  the  Chief  Court  was  therefore  competent. 

No.  90  P.  B.  1911. 


(3)  Section  70. 

evision  from  ord 
being  preliminai 

See  Decree  or  Order  (2). 


Revision  from  orders  of  Lower  Court  in   regard  to    Court-fees,   &c, 
not  being  preliminary  decrees,  declined. 


No.  82  P.  B.  1911. 

(4)  Section  70  (1)  (6). 

An  order  under  section  26,  Punjab  Laws  Act,  annulling  a  transfer 
as  fraudulent  is  not  open  to  revision  by  Chief  Court. 

See  Insolvency  (1). 

No.  64  B.  B.  1911. 

(5)  Section-  70  (1)  (a)  and  (b). 
See  Small  Cause. 

No.20P.B.l9ll. 

(6)  Held,  that  the  provisions  of  section  21  of  the  PunjabAlienation 
of  Land  Act  do  not  take  away  the  right  which  a  party  to  suit  or  an 
execution  proceeding  has  of  applying  to  the  Chief  Court  under  the 
general  provisions  of  section  70  of  the  Punjab  Courts  Act  for  revision 
of  an  order  passed  by  the  Divisional  Court  upon  an  application  made 
by  the  Deputy  Commissioner  under  section  21  A  (2)  uf  the  Punjab 
Alienation  of  Land  Act. 

See  Punjab  Alienation,  of  Land  Act. 

No.  12  B.  B.  1911. 

(7)  Punjab  Courts  Act,  XVIII  of  1884,  {tection  70  (1)  (a)-— Chief 
Court's  power  of  revisiot* — Erroneous  decision  by  Appellate  Court  as  to 
jurisdiction  of  first  Court. — Held,  that  an  appellate  judgment  deciding, 
though  erroneously,  that  the  Court  of  first  instance  had  jurisdiction  to 
hear  the  suit,  is  not  open  to  revision  by  the  Chief  Court  under  section 
70  (1)  (a)  of  the  Punjab  Courts  Act,  the  Lower  Appellate  Court 
having  had  jurisdiction  to  entertain  and  decide  the  appeal. 

46  P.  B,  1886,  followed. 

No.  4  P.  M.  1911. 

PUNJAB  LAWS  ACT,  IV  OP  1872. 
(1)     Section  25. 

(k)     No  appeal  lies  from  order  under  this  section. 
(b)      Concealment   of   account    books    is   gross    misconduct    in 
reference  to  debts. 

See  Insolvency  (1). 

No.  64  P.  B.  1911. 
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PUNJAB  LAWS  ACT,  IV  OF  1872— conch/. 

(2)  Section  25. 
No  appeal  lies  from  order  under — 

See  Insolvency  (2). 

No.  85  P.  B.  1911. 

(3)  Section  26. 

Order  annulling  as  fraudulent  a  transfer  is  not  subject  to  revision 
by  Ckief  Court. 

See  Insolvency  (1). 

No.  04  P.  R  1911. 

(4)  Section  29. 

No  definite  order  as  to  insolvent's  right  to  discharge  should  be  made 
until  administration  of  estate  has  been  completed. 

See  Insolvency  (2). 

No.  85  P.  B.  1911. 
PUNJAB  LAND  REVENUE  ACT. 
Section  122. 

Where  on  partition  of  land  a  field  allotted  to  B.  remains  in  possee- 
sion  of  A.  the  latter  can  sue  within  3  years  for  its  recovery  in  the 
Revenue  Court  and  after  that  in  Civil  Court. 

•  See  Limitation  (1). 

No.  81  P.  B,  1911. 

PUNJAB  LIMITATION  (ANCESTRAL  LAND  ALIENATION)  ACT,  1900. 
(1)    Article  2. 

When  mutation  baa  taken  place  at  any  time,  limitation  btarts  from 
•  late  01  imitation  and  not  from  date  of  possession. 

See  Limitation  (!);. 

No.  IS  P.  B.  1911. 

(2)  Applicability  ,,f     ,„  B   Sllit    ,       reversioners   for   possession   of 

Inml  im-rt^c,    |,y  mal,  own, re    than    twelve    yeaJ    before    suit 

ami  subsequently  sold  bj   hie  widow. 

See  Limitation  (6). 

...      AV  33 P.  A'.  1911  (P.  /;.). 
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PUNJAB  MUNICIPAL  ACT. 

(1)  Sections  92  and  95. 

Notice  under  section  92  not  sufficient  for  action  under  section  95 — 
Act  must  be  construed  strictly. 

See  Municipalities. 

No.  56  P.  B.  1911. 

(2)  Refund  of  custom  duty  on  goods  being  again  exported — appeal 
to  Commissioner  on  refund  being  refused — suit  for  refund — rules  by 
Local  Government. 

See  Custom  Duty. 

No.  38  P.  B.  1911. 
PUNJAB  PRE-EMPTION  ACT. 

(1)  Sections  3  (5)  and  4. 
Agreement  granting  occupancy  rights — sale. 

See  Pre-emption  (1). 

No.  37  P.  B.  1911. 

(2)  Sale  completed  by  execution  of  decree  for  specific  performance 
of  contract  not  subject  to  pre-emption. 

See  Pre-emption  (2). 

No.  40  P.  B.  1911. 

(3j  Section  6. 

Custom  of  pre-emption  not  proved  to  exist  in  Baba  Malak,  Nakodar, 
at  time  of  commencement  of  Act. 

See  Custom  {Pre-emption)  (3). 

...  No.  59  P.  B.  1911. 

(4)  Section  7  (1)  and  3  (3). 

A  suit  for  px*e-emption  in  regard  to  house  property  in  the  Rawal- 
pindi Cantonment  is  barred  by  the  provisions  of  section  7  (1)  of 
the  Act. 

See  Pre-emption  (4). 

No.  9  P.  B.  1911. 

(5)  Suction  12. 

A  co-sharer  who  is  also  a  lineal  descendant  has  no  advantage  over 
another  co-sharer,  who  is  not. 

See  Pre-emption  (11). 

No.  87  P.  22.  1811. 
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PUNJAB  PRE-EMPTION  ACT— coneld. 

(6)  Section  13  (2). 
See  Custom  {Pre-emption)  (4). 

No.  22  P.  B.  1911 

(7)  Section  13  (2)  seventhly. 

The  words  "immoveable  property"  include  a  shop. 

See  Pre-emption  (8). 

No.  80  P.  B,  191 

(8)  Section  14. 

Has  no  application  to  a  re-sale  to   another  pre-emptor   during  pen- 
dency of  a  pre-emption  suit. 

See  Pre-emption  (5). 

No.  53.  P.  B.  1911. 

(9)  Section  14. 

If  pre-emptor  and    vendee  have  equal  rights  they  share  the  bargain 
equally. 

See  Pre-emption  (11). 

NO.S7P.B.19U. 

(10)  Section  22.     Proviso. 

Option  to  take  market   value   or  have   sale  cancelled,   when   to   be 
granted  by  Courts. 

See  Pre-emption  (6). 

No.  54  P.  B.  1911, 
PUNJAB  TENANCY  ACT. 

(1)  Sections  58  AMD  50. 

Mortgage  by  tenant  in  favour  of  landlord— locus  standi  of  reversioners 
to  impugn  the  same. 

See  Occupancy  Bights. 

No.  73  P.B.  1911. 

(2)  Section  77  (3)  (j). 

Suit  for  declaration  thai  plaintiffs  are  not  liable  to   pay    Bakri  and 
Vhana  path  dues  when  cognizable  by  Revenue  Court. 

See  Jurisdiction  (Civil  or  Bevenue  Court)  (1). 

No.  79  P.  B.  1911, 
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PUNJAB  TENANCY  ACT— coiicld. 
(3)  Section  77  (3)  (k). 
Not  applicable  to  suit  for  value  of  a  tree  as  its  sole  owner. 
See  Jurisdiction  (Civil  or  Revenue  Court)  (2). 

No.  10  P.  B.  1911. 

R 

RAILWAY  ACT. 

See  Indian  Bail  ways  Act. 

RECORD  OF  RIGHT. 

Entry  in — unsupported  by  any  instances — is  not  sufficient  to  discharge 
onus  in  case  of  succession  dispute  between  pattidars  and  daughters. 

See  Custom  (Succession)   (2). 

No.  ]]  P.  B.  1911. 

See  also  Biwaj-i-am. 

REDEMPTION. 

By  one  of  several  mortgagors  of  his  share  of  the  mortgage,  when 
admissible. 

See  Joint  Moiigage. 

No.  62  P.  B.  1911. 

RELIGIOUS  INSTITUTIONS. 

Beligious  Institutions — liability  of  Mujawars  in  a  Muhammadan  shrine, 
Attock  District,  to  dismissal. — Held,  that  the  rule  laid  down  in 
154  P.  B.  1889,  that  Mujawars  in  shrines,  generally  in  the  Peshawar 
District,  are  servants  liable  to  dismissal,  applies  equally  to  Maja tears 
in  shrines  in  the  adjacent  district  of  Attock,  and  that  long  service 
and  the  fact  that  the  Mujawars  have  built  houses  in  the  neigh- 
bourhood of  the  shrine,  do  not  deprive  the  heads  of  the  shrine 
of  the  right  to  dismiss  Mujaivars,  though  the  latter  may  be  entitled 
to  compensation  on  ejectment. 

No.  6  P.  B.  1911. 

REMAND  ORDER. 

When  appealable  under  order  XLIII,  rule  1  («),  of  Civil  Procedure 
Code,  1908. 

See  Appeal  (8). 

No.  50  P.  U.  1911. 
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REVISION. 

(1)  Not  entertained  from  orders  in  regard  to  Court-fees,  &c,  which 
are  not  decrees. 

See  Decree  or  Order  (2). 

No.  82  P.  P.  1911. 

(2)  Erroneous  decision  on  point  of  limitation,  not  interfered  with 
on  revision  under  section  25,  Small  Cause  Courts  Act,  if  substantial 
justice  has  been  done. 

See  Provincial  Small  Cause  Courts  Act  (2). 

No.  93  P.  P.  1911. 

(3)  Allowed  against  order  returning  plaint  for  amendment. 

See  Decree  or  Order  (3). 

No.  96  P.  P.  1911. 

(4)  Mere  misinterpretation  of  documents  or  error  in  law  is  no 
ground  for  interference  on  revision  under  section  70  (1)  (a),  Courts 
Act. 

See  Small  Cause. 

No.  20  P.  P.  1911. 

(5)  Revision  lies  from  an  order  passed  by  the  Divisional  Court 
upon  an  application  made  by  the  Deputy  Commissioner  under  section 
21  A  (2)  of  the  Punjab  Alienation  of  Land  Act  for  cancellation  of  the 
sale  of  mortgage  rights  of  judgment-debtor  sold  by  the  Civil  Court  in 
execution  of  a  decree. 

See  Punjab  Alienation  of  Land  Act. 

No.  12  P.  P.  1911. 

(6)  Erroneous  decision  by  Appellate  Court,  as  to  jurisdiction  of 
first  Court,  not  open  to  revision  under  section  70  (i)  (a)  of  Courts  Act. 

See  Punjab  Courts  Act  (7). 

No.  4  P.P.  1911. 

PIWAJ-I-AM. 

(1)  Gurdaspur  District — entry  in  favour  of  chundawand  succession, 
not  sufficient  to  shift  onus  probandi  to  other  side. 

See  Custom  (Succession)  (5). 

No.  58  P.  P.  1911. 

(2)  Lahore  Duri  vic\  — as  to  wills  in  favour  of  some  sons  to  exclusion 
of  another  son  previously  separated  and  given  his  share. 

See  Custom  (Will). 

...     No.  66  P.  P.  1911. 
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RIWAJ-I>AM—concld. 


(3)  Discussion  as  to  relative  value  of  liiwoj-i-am  of  Sialkot District 
of  1865  and  of  that  of  1892. 

See  Custom  {Alienation)  (3). 

No.  23  P.  B.  1911. 

(4)  Entry  in — unsupported  by  any  instances — is  not  sufficient  to 
discharge  onus  in  case  of  succession  dispute  between  pattidars  and 
daughters. 

See  Custom  (Succession)  (2). 

(      No.  11  P.  B.  1911. 

(5)  Mere  entry  in — not  supported  by  instances — not  sufficient  to 
rebut  presumption  against  validity  of  adoption  of  daughter's,  son 
among  Jats. 

See  Custom  (Adoption)  (3). 

No.  44  P.  P.  1911. 

(G)     Proof  of  Custom — lliicaj-i-um  supported  by  instances. 

See  Custom  (Alienation)  (12). 

No.  16  P.  P,  1911. 
(7)     Value  of  entries  in  new  and  old  liitcaj-i-am. 
See  Custom  (Alienation)  (13). 

No.  72  P.  P.  1911. 


SALE— 


(1)  Of  property  in  execution  not  admissible,  unless  conditions  laid 
down  in  section  26,  Civil  Procedure  Code,  have  been  strictly 
complied  with. 

See  Civil  Procedure  Code,  lb82,  (3). 

No.  69  P.  R,  1911. 

(2)  Agreement  granting  occupancy  right,  not  a  sale,  for  purposes 
of  pre-emption. 

See  Pre-emption  (1). 

No.  37  P.  11    1911. 

■     (3)   Sale  completed  by  execution  of  decree  for   specific    performance 
of  contract,  not  subject  to  pre-emption. 

See  Pre-emption  (2). 

...•  ...  No.  40  P.  Ii.  1911 


IXDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  arc  to  the  Nos.  given  to  the  cases  in  the  "  Record" 


SALE— con  eld. 

(■A)  Sate — non-payment  of  consideration — intention  of  parties  whether 
sale  shall  be  complete  without  payment  of  consideration  or  not — relevancy  of 
subsequent  conduct  of  parties  in  ascertaining  their  intention. — Held  that, 
although  title  in  property  sold  can  pass  without  payment  of  con- 
sideration, no  title  will  pass  where  there  is  proof  of  an  intention  in 
both  the  parties  that  ownership  should  not  pass  until  payment  of 
consideration,  and  the  subsequent  conduct  of  the  parties  to  the  sale 
is  relevant  in  order  to  show  whether  the  parties  intended  ownership 
to  pass  independently  of  the  payment  of  consideration  or  not. 

No.  55  P.  B.  1911. 

SALE  IN  EXECUTION  OF  DECREE. 

(1)  Sale  of  mortgage   rights   in   agricultural  land,    in  execution   of 
decree,  cancelled  on  application  of  Deputy  Commissioner. 

See  Punjab  Alienation  of  Land  Act.    . 

No.  12  P.  B.   1911. 

(2)  Sale  cf  mortgaged  property,  in  execution  of  decree  for  instalments 
due — validity  of — 


See  Mortgage. 
SAYYEDS. 


No.  15  P.  B.  1911.. 


(Bukhari),  tahsil  Ziva,,  governed  by  custom. 
See  Custom  (Alienation)  (6). 


No.  92  P.  B.  1911. 


SHAREHOLDERS. 


(1 )  Cannot  sue   in  name  of   Company   without   express  consent  of 
majority  at  meeting  of  shareholders. 

See  Companies. 

No.  46  P.  B.  1911. 

(2)  Cannot  bring  questions  of  internal  management  of  a    Company 
before  a  Court  of  law. 

See  Companies. 

No.  4G  P.  B.  1911. 

(3)  Chairman  of  meeting   of— not   liable   to   damages   for   giving 
wrong  decision  on  a  matter  before  him  at  meeting. 

See  Oompant 

No.  46  P.  B.  1911. 
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)DHIS  (KHATRIS). 

Presumption  is  against  their  following  agricultural  custom. 
See  Custom  {Alienation)  (2). 


No.  43  P.  P.  1911. 


[ALL  CAUSE. 


Suit  for  a  share  in  offerings,  Darbar  Sahib,  Tarn  Taran — Provincial 
Small  Cause  Courts  Act,  IX  of  1887,  section  15 — "Revision — Punjab 
Courts  Art,  section  70  (1)  (a)  and  (/>). — Plaintiff  sued  on  tlie  allegation 
that  S.  S.,  u  pnjari  o£  Darbar  Sahib  at  Tarn  Taran,  had  died,  leaving 
inter  alia  a  share  in  the  charhatca  (offerings)  and  in  the  income  of  a 
jagir  attached  to  the  Darbar  Sahib,  that  the  plaintiff  was  the  adopted 
son  and  heir  of  the  deceased,  that  defendant  No.  1  was  the  manager  of 
the  Darbar  Sahib  who  had  collected  the  offerings  and  income,  that 
defendant  No.  2  was  the  brother  of  the  deceased  who  claimed  to  be  his 
heir,  and  that  the  share  of  profits  and  income  amounted  to  Rs.  800  up 
to  date  of  suit.  The  first  Court  decreed  Rs.  (357-6-10  against  defendant 
No.  1  which  decree  was  upheld  by  the  Divisional  Court  on  appeal — 

Held,  that  the  suit  was  in  the  nature  of  small  cause  and  as  the  value 
of  it  was  less  than  Rs.  1,000  no  appeal  lay  under  section  70  (1)  (b)  of 
the  Punjab  Courts  Act. 

Eeld  also,  that  the  lower  Appellate  Court  had  not  ignored  or  placed 
a  perversely  erroneous  interpretation  upon  any  evidence  cited,  and 
that  a  mere  misintei'pretation  of  documents  or  error  in  law  was  no 
ground  for  interference  on  revision  under  section  70  (1)  (a). 

Ao.  20  P.  B.  1911. 

SPECIFIC  RELIEF  ACT. 

(1)  Sections  42  and  54. 

Neither  suit  for  declaration  nor  for  injunction  can  be  entertained  in 
respect  of  a  so-called  right  to  realize  birt  as  Parohit  from  Jujmans. 

See  Decree  or  Order  (3). 

No.  96  P.  B.  1911. 

(2)  Section  42 — Consequential  relief — suit  for  declaration  that 
plaintiff  is  real  owner  of  a  decree  obtained  by  defendants. 

See  Declaratory  Suit. 

No.  I  P.P.  1911. 

(3)  Section  21,  last  cla'use — Suit  based  on  agreement  containing  a  clause 
for  reference  to  arbitration — not  barred  unless  defendant  proves  that  plaintiff 
refused  to  submit  to  arbitration. — In  a  suit  based  on  a  registered  agree- 
ment   containing    a  clause   "  If  any  dispute    asises     between    th 
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SPECIFIC  RELIEF  ACT— concld. 

"  parties  regarding  this  agreement  it  shall  he  settled  by  master  N. 
"B and  his  decision  shall  be  binding  on  the  parties."  Defen- 
dant raised  a  plea  that  the  suit  is  barred  by  section  21  of  the  Specific 
Relief  Act. 

Held,  that  the  defendant,  on  whom  the  onus  lay,  had  failed  to 
prove  that  plaintiffs  had  refused  to  perform  the  contract  to  refer  the 
matter  to  arbitration  before  the  present  suit  was  instituted,  and  that 
consequently  the  last  clause  of  section  21  of  the  Specific  Relief  Act 
did  not  operate  as  a  bar  to  the  plaintiffs'  suit. 

No.  25  P.  B.  1911, 

STEP-SON. 

Adoption  of    -not  valid  among  Arai as,  Julhmdur  City. 

See  Custom  (Adoption)  (4). 


No.  45  P.  It.  1911. 


T 

TESTAMENTARY  CAPACITY 

of  the  testator — onus  of  proving. 

See  Will  (3). 

TRANSFER  OF  PROPERTY  ACT. 
Sections  67  and  99. 


No.  21  P.  P.  1911  (P.  C). 


Applicability  of — to  cases  of  simple  usufructuaiy  mortgages   in   the 
Punjab. 


See  Mortgage  (6). 


No.  15  P.  E.  1911. 


u 


UNDUE  INFLUENCE. 
Evidence  of — 

Bee  nv//  c:). 


No.  21  P.  7?.  1911  (P.  0.). 
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rALUATION  OF  SUIT. 

For  purposes  of  appeal. 

Where  the  Appellate  Court  decreed  compensation  of  Ks.  :>,000  to 
plaintiffs,  decree  involves  property  of  that  value  and  further  appeal 
lies. 

See  Punjab  Courts  Ad  (2). 

No.  90  P.  //.  1911, 

W 

WAJIB-UL-ARZ. 

See  Record  of  Rights, 

WIDOW. 

(1)  Exchange  of  land  by  widow — necessity. 
See  Custom  {Alienation)  (9). 

No.  2  p.  /?.  lDii, 

(2)  Widow's  right  to  alienate — Sayads  of  Sialkot  City. 
See  Custom  (Alienation)  (11). 

No.  14,  P.  R  1911. 

(3)  Widow  of  grandson  succeeds  equally  with  the  son  of  a  deceased 
proprietor  among  Nigar  Jats,  Jullundur  tonsil. 

See  Custom  (Succession)  (4). 

No.  19  /'.  R.  1911. 

WIDOW'S  ESTATE. 

Forfeiture  of,  on  remarriage  with  deceased  husband's  brother — 
Sikh  Jats,  Ludhiana  tahsil. 

See  Custom  (Widow's  Estate). 

No.  51  P.  /?.  1911. 


WILL. 


(1)  Incompetency  of  Hindu  adoptive  father    to   bequeath    any  part 
of  the  family  property  after  adopting  son. 

See  Custom  (Adoption)  (1). 

Xn.  74  P.  if,.  1911. 
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WILL — concld. 


(2)  Of  self -acquired  property  in  favour  of  some  sons  to  exclusion 
of  another  who  was  previously  separated  by  his  father— Arains, 
Kasur  tahsil. 


See  Custom  {Will). 


No.  66  P.  B.  1911. 


(3)  Will — execution  of — Testamentary  capacity — Testators  illness — 
Undue  influence — Evidence — Burden  of  proof. — Held,  that  the  onus 
of  proving  the  testamentary  capacity  of  the  testator  lies  on  those  by 
whom  the  will  is  propounded. 

Held  also,  that  when  the  evidence  produced  is  found  to  have  dis- 
charged that  onus,  such  evidence  is  not  displaced  by  mere  proof  of 
serious  illness  and  of  general  intemperance  of  the  testator. 

Held  further,  that  circumstances  of  the  character  that  there  was 
motive  and  opportunity  for  the  exercise  of  undue  influence  by  the 
relative  who  attended  the  testator  at  the  time  of  his  ilness,  and  that 
some  of  them  benefitted  by  the  will  to  the  exclusion  of  other  relatives 
of  equal  or  nearer  degree,  sometimes  suggest  suspicion  and  would 
lead  the  Court  to  scrutinise  with  special  care  the  evidence  of  those 
who  propounded  the  will,  but  in  order  to  set  the  will  aside,  there 
must  be  clear  evidence  that  undue  influence  was,  in  fact,  exercised  or 
that  the  illness  of  the  testator  so  affected  his  mental  faculties  as  to 
make  them  unequal  to  the  task  of  disposing  of  his  property. 

...       No.  21  P.  B.  1911  (P.  C). 

WOMAN'S  PROPERTY. 

Grift  to  Hindu  female — construction  of. 
See  Hindu  Law  (3). 

No.  61  P.  n.  1911. 


Cljief  (tort  of  tljs  pmtfab. 
CIVIL  JUDGMENTS 

I  No.  1. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 
Justice  Chevis. 
GANESHI  LAL  AND  OTHERS— (Plaintiffs)— APPELLANTS, 
Versus 
BENI  PERSHAD  AND  OTHERS— (Defendants)— RE- 
SPONDENTS. 
Civil  Appeal    No.  616  of  1908. 

Declaratory  suit  to  effect  that  plaintiff  is  the  real  decree-holder  of  a  decre* 
obtained  by  defendant — Court-fees — Consequential  relief — Specific  Belief  Act, 
I  of  1877,  section  42. 

Held,  that  in  a  suit  for  a  declaration  that  plaintiff  is  the  real  holder  of 
a  decree  obtained  by  defendants  against  a  third  party  and  praying  also  that 
the  decree  be  transferred  to  the  plaintiff,  the  latter  prayer  is  mere  surplusage 
and  may  be  disregarded— the  result  being  that  no  consequential  relief  has 
been  sought  in  the  plaint  and  a  ten-iupee  Court-fee  stamp  is  adequate. 

Held  also,  that  it  is  for  the  lower  Court  to  decide  whether  the  plaintiff 
could  seek  further  reliefs  which  would  bring  the  proviso  to  section  42  of  the 
Specific  Helief  Act,  1877,  into  operation. 

First  appeal  from  the  order  of  Hafiz  Muhammad  Yusaf,  District 
Judge,  Karnal,  dated  the  2\st  April  1908,  returning 
plaint  for  amendment, 

Dawarka  Das,  for  appellants 

Shadi  Lai,  for  respondents. 

The   judgment   of  the  Court  was  delivered  by— 

Chwvis,  J. —The  plaintiffs  allege  that  they  sent  Rs.  6,000  to  25th  Sou.  1^30. 
Beni  Pershad  and  Jagau  Nathj  who  were  to  acquire  for  them 
land  from  Shib  Narain  Singh,  that  tbe  acquisition  of  tire  land  fell 
through,  but  that  Beni  Pershad  and  Jagan  Nath  sued  Shib 
Narain  Singh  and  got  a  decree  against  him  for  money  advanced, 
that  that  decree  has  not  been  executed,  and  plaintiffs  now  seek 
a  declaration  that  they  are  the  real  decree-holders,  and  that  the 
decree  should  be  transferred  to  them.  The  suit  was  brought 
on  a  Rs.  10   stamp.     The    Lower  Court   holds  that  consequential 
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relief  has  been  claimed,  and  that  the  plaint  must  be  amended, 
that  plaintiffs  mint  state  clearly  the  arnouutj  to  which  they 
con-ider  themselves  to  be  entitled  and  mast  explain  their  case 
more  fully  ;  and  that  if  plaintiffs  consider  themselves  entitled 
to  the  entire  decretal  amount,  they  mnst  state  the  reasons. 

The  first  question  for  decision  is  whether  the  plaint  should 
be  regarded  as  one  seeking  for  further  relief  than  a  mere 
declaratory  decree.  For  the  plaintiffs  who  are  appellants  in  this 
case,  it  is  urged  that  no  further  relief  has  been  songht,  and 
Shrimant  S  iga  Jirao  v.  Smith  (*),  Gour  Mohun  Gouli  v.  Dina  Nath 
Karmdkar  (2)  and  Zinnatunnessa  Khatun  v.  Girindra  Nath  MuJcer- 
jee  (3)  are  quoted.  For  respondents  Raj  Narain  Das  v.  Shama 
Nando  Das  (4)  is  relied  on,  but  in  this  ruling  the  question  was  not 
whether  further  relief  had  been  sought,  but  whether  further  relief 
could  be  sought.  Here  the  plaint  has  been  returned  on  the  ground 
that  further  relief  has  been  sought.  In  Raj  Karuin  Das  v.  Shama 
Nando  Das  (4)  it  is  clear  that  do  farther  relief  had  been  sought ; 
the  suit  was  dismissed  on  the  giound  that  further  relief  could  be, 
and  had  not  been,  sought,  and  that  plaintiffs  weie  debarred  by 
proviso  to  section  42  of  the  Specific  Relief  Act  from  obtaining 
a  mere  declaratory  decree. 

In  Shrimant  Saga  Jirao  v  Smith  (l)  the  only  prayer  in  the 
plaint  was  ibat  a  certain  deciee  should  be  declared  null  and  void  ; 
this  was  held  to  be  a  claim  for  a  declaratory  decree  without 
const  qaential  relief. 

Gour  Mohun  Gouli  v.  Dina  Nath  Karmohar  (2)  is  only  quoted 
with  reference  to  certain  lemarks  in  tie  lat-t  paragraph  on  page 
61,  and  is  irrelevant  so  far  as  the  question  before  us  is  con- 
cerned, which  is  net  whelher  further  relief  can  be  sought,  but 
whether  further  relief  has  been  sought.  The  sane  may  be  said 
as  regards  certain  remarks  in  the  first  paragraph  of  page  53 
of  the  same  ruling  as  to  the  results  of  a  decree  for  a  declaration 
beir  g  obtained 

In  Ztnnatunnessa  Khatun  v.  Girindra  Nath  Muhe^jee  (3)  it 
whs  held  that  a  Suit  in  which  the  only  piayer  was  for  a  declara- 
tion that  a  certain  deciee  was  ineffectual  and  ir  operative  against 
the  plaintiffs  was  a  suit  for  a  declaratory  decree  without  con- 
sequential relief.  The  learned  Judge  (Maclean,  C.  J.)  remarks, 
"  The  safest  coune  in  these  (asts  is  to  ascertain  what  the 
"  plaintiff  actually  asks  foi  by  his  plaint,  and  not  to  speculate 
"  ujon  what  may  be  the  ulterior  effect  of  his  success." 


i1)  (1S96)  /.  L.  Ii.  20  Bom,  736.  (»)  (1903)  I.  L.  R.  30  Cal.  788. 

\*)  Ub98)  I,  L.  Ii.  i5  Cal.  48.  <*)  (1889)  I.  L.  B.  26  Cal.  845. 


January  1911.  ]  CIVIL  JUDGMENTS— No.  1. 

In  the  present  ca^e  the  plaintiffs  ask  for  a  decree  declaring 
them  to  be  the  real  owne'8  of  the  decree  obtained  by  Bern 
Pershad  and  Jagan  Nath  and  for  the  decree  to  be  transferred 
to  them.  The  latter  part  of  this  prayer  appears  to  us  to  be 
mere  surplusage.  A  somewhat  similar  case  is  when  a  person 
in  possession  of  land  seeks  for  a  declaration  that  a  mutation 
recorded  in  favour  of  another  person  by  the  Revenue  Courts 
shall  not  have  any  effect  against  him  ;  in  such  cases  the  plaint 
often  contaius  a  snperfluous  and  unnecessary  prayer  that  the 
entry  should  be  corrected,  which  prayer  may  be  disregarded  as  sur- 
plusage- 
Following  Shrimant  Saga  Jiraov.  Smith  (*)  and  Zinnalunnessa 
v.  Girindra  Nath  MuJcerjee  (?)  we  hold  that  the  present  suit 
is  one  in  which  no  consequential  relief  has  bean  sought,  and 
his  rightly  been    brought  on  a  R*.  10  stamp. 

As  to  the  other  respects  in  which  the  Lower  Court  has 
directed  the  plaint  to  be  amended,  we  uote  that  the  plaint  is  per- 
fectly clear.  Plaintiffs  claim  to  be  the  real  owners  of  the  whole 
decree,  and  the  District  Judge  should  adjudicate  on  that  claim  and 
not  direct  the  plaintiffs  to  reduce  their  claim.  The  Courts  must 
adjudicate  on  c'aiins  as  brought  and  cannot  direct,  the  parties 
to  alter  their  claims.  As  to  requiring  the  plaintiffs  to  explain 
their  claim,  it  appears  to  us  that  the  plaint  contains  all  necessary 
particulars,  and  that  any  further  explanations  would  be  mere 
arguments  which  w->uld  be  only  out,  of  place  in  the  plaint.  We 
hold,  therefore,  that  the  plaint  his  wrongly  been  returned  for 
amendment,  and  we  accept  this  appeal  and  direct  the  District 
Judge  to  receive  the  plaint  again  and  to  proceel  with  the  case. 

We  note  that  it  i3  still  for  the  District  Judge  to  decide 
whether  the  suit,  as  lodged,  cannot  succeed  by  reason  of  the 
proviso  to  section  42  of  the  Specific  Relief  Act  ;  on  this  part  of 
the  ca-e  we  express  no  opinion,  though  some  of  the  rulings  above 
cited  may  perhaps  throw  light  on  the  question  All  that  we 
decide  at  present  is,  that  no  further  relief  than  a  mere  declara- 
tion has  been  sought.  If  the  learue  1  District  Judge  should 
arrive  at  a  finding  that  further  relief  can  hi  sought,  the  above- 
mentioned  proviso  must,  of  course,  be  regarded  as  a  bar  to  a  decree 
for  a  declaration.  Whether  in  that,  cise  a  fu-ther  opportunity 
of  amending  the  plaint  should  be  offered,  it  will  be  for  the 
District  Judge  to  decide,  but  if  such  an  opportunity  is  offered  and 
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refused,  the  District  Judge  will,  of  course,  have  to  dismiss  the 
suit. 

Stamp  on  appeal  will  bo  refunded  ;   other  costs  in  this  Court 
will  follow  the  event. 

Appeal  accepted. 

No.  2. 

Before  Ron.  Mr.   Justice  Shah   Din  and  Eon.  Mr.  Justice 

Chevis. 

MUSSAMMAT  NIHALI  AND  OTHERS -(Defendants)— 
APPELLANTS, 

Versus 

LEBNA  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  376  of  1910. 

•  Custo-n — Alienation  —  Exchange  by  widow — Necessity. 

Held,  that  a  widow,    in  possession  of  her  deceased  husband's  land,  is 
not  authorised  by  custom  to  effect  an  exchange  of  land  except  for  necessity. 

Further  appeal  from  the  dtcree   of  H.  A.  Rose,  Esquire,    Divisional 
Judge,  Ambala  Division^  dated  the  \6th  December  1909. 

Dawarka  Das,  for  appellants. 

Miran  Bakhsh,  for  respondents. 

The  judgment  of  the  Cou<t  was  delivered  by — 

25th  Nov   1910.  Chevis,   J. — Mussamnoat    Nihuli    is   widow   of    Raja   Ram, 

and  holds  his  land  on  the  usual  life-tenure.  She  exchanged 
2  bighas  1  biswa  of  the  land  with  defendants  Nos.  2  and  3  and 
then  mortgaged  the  land  taken  in  oxchange  together  with  sime 
other  land  to  defendant  No.  4.  The  collaterals  sue  for  a  decla- 
ration that  the  exchange  shall  not  affect  their  reversionary 
rights..  It  may  be  noted  that  the  exchange  alone  is  attacked 
in  the  present  suit,  and  not  the  mortgage.  The  First  Court 
dismissed  the  suit,  but  the  learned  Divisional  Judge  on  appeal 
hold  that  the  widow  could  not  exchange  the  land  exoept  for 
necessity,  and  that  no  such  necessity  had  been  proved.  The 
widow  and  the   alienee  appeal. 

For  tho  appellants  it  is  urged  that  there  is  no  law  or  custom 
preventing  a  widow  from  effecting  an  exchange,  if  thereby  she 
improve  the  estate  and  increases  tho  income,  and  also  that  the 
former  income  from  the  land  was  insufficient  to  support  her. 
It  is  argued  that  the  exchange  was  effected  in  order  to  get 
together  in   one   block   a  quantity  of  land  sufficient   for   a   brick- 
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kiln,  that  the  block  was  t'-en  leaded  for  a  kiln,  and  that  the 
estate  has  been  improved  thereby.  It  m&y  be  remarked  that  the 
so  called  mortgage  is  really  a  lease  for  twenty  years  for  Rs.  800;  at 
the  end  of  that  period  the  land  is  to  be  restored  without  repay- 
ment. It  is  also  urged  that  the  customary  prohibition  against 
alienations  by  a  widow  only  applies  to  cases  of  sale  and  mort- 
gage and  not  to  cases  of  exchange,  but  no  authority  in  support 
of  this  argument  is  quoted,  and,  in  our  opinion,  it  is  necessity 
alone  which  can  justify  any  sort  of  alienation  by  a  widow.  We  are 
aware  of  no  authority  to  the  effect  that  a  widow  can  make 
exchanges  even  for  improvement.  She  is  bound  to  preserve  the 
estate,  and  it  appears  to  us  that  to  allow  the  proposition  that 
she  can  effect  exchanges  for  the  mere  purpose  of  improving  it 
or  getting  a  larger  income  from  it,  would  be  to  open  the  door  to 
all  sorts  of  raeh  speculations  and  enterprises  which  might 
prove  highly  injurious  or  inconvenient  to  the  reversioners. 

For  instance,  a  widow,  residing  in  her  parents'  village,  might 
cmceivably  exchange  her  husbmd's  land  for  land  in  the  village  of 
her  parents,  the  exchange  might  suit  her  convenience,  and  the 
estate  might  yield  a  larger  income  than  beforo,  but  it  would 
be  unreasonable  to  force  the  reversioners  to  take  over,  on  the 
death  of  the  widow,  land  which,  though  yielding  a  larger  income, 
was  situated  a  great  distance  from  their  own  village.  No  doubt 
cases  might  occur  in  which  the  exchange  would  ultimately 
suit  the  convenience  of  the  reversioners  and  benefit  them  in 
every  way,  as  for  instance,  the  exchange  of  an  outlying  piece 
of  land  for  a  piece  of  equal  value  adjoining  the  main  portion  of 
the  estate,  but  usually  in  such  cases  of  manifest  advantage  the 
consent  of  the  rev*  rsiouers  could  easily  be  obtained.  Without 
such  consent  we  are  of  opinion,  that  in  no  case  can  a  widow 
effect  an  ex  change  except  for  necessity.  In  the  present  case  it 
most  certainly  c«.unot  be  said  to  have  been  shown  that  the 
income  prior  to  the  exchange  was  insufficient  +o  support  the 
widow,  and  so  we  hold  that  no  necessity  for  the  exchange  has 
been  shown  to  exist.  The  exchange,  therefore,  cannot  be  held 
to  be  binding  on  the  reversioners. 

In  the  present  case  we  further  hold  that  it  is  not  shown 
that  the  exchange  is  for  the  benefit  of  the  estate.  No  doubt  the 
widow  profits  by  it  at  present,  but  whether  the  brick-makinc 
business  will  be  profitable  in  the  long  run  cannot  be  said.  And 
even  if  the  brick-making  should  turnout  to  be  a  success,  the  re- 
versioners may  well  object  to  the  conversion  of  agricultural 
land    into  a   brick-kiln,     for   they     may  have    no   inclination   to 
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become  brick-makers  or  to  let  their  land  to  others  for  the 
purpose  of  making  bricks,  and  to  submit  them  to  the  expense 
of  refitting  the  land  to  its  original  use  would  be  quite  in- 
equitable. 

We  uphold  the  decision    of   the   learned   Divisional   Judge 
and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  3. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

MANSA-APPELLANT, 

Versus 

NATHUAND  OTHERS-RESPONDENTS. 

Civil  Appeal  No.  1084  of  1909. 

Provincial  Insolvency  Act,  III  of  1907,  section  46  (1) — Appeals  in  Punjab 
lie  to  Divisional  Court. 

Held,  that  under  Punjab  Home  Department,  Judicial  Notification 
No.  889  of  the  18th  November  1908,  appeals  under  section  46  (1)  of  the 
Provincial  Insolvency  Act,  19)7,  from  orders  nude  in  exercise  of  insolvency 
jurisdiction  by  a  Oourt  subordinate  to  the  Divisional  Court  lie  to  that 
Court. 
Miscellaneous  appeal  under  section  46  (2),  Act   III  of  1907,  from 

the    order   of  the  District  Judge,    Qurdaspur   District,    dated 

23rd  August  1910. 

Ganga  Ram,  for  appellant. 

Rambhaj  Datta,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

8th  Nov.  19\0.  Sir  Arthur  Reid,  C,  J. — A  preliminary  objection,   that  the 

appeal  lies  to  the  Divisional   Court,  not  to  this   Court,   must    be 
allowed. 

Section  46  (1)  of  the  Insolvency  Act,'  III  of  1907,  gives  an 
appeal  to  the  District  Court  from  any  order  made  in  the  exe  - 
cise  of  insolvency  jurisdiction  by  a  Court  subordinate  to  a 
District  Court,  and  Punjab  Home  Department,  Judical 
Notification  No.  889  of  the  18th  November  1908,  declares  that 
the  Divisional  Court  shall  be  deemed  to  be  a  District  Court 
for  the  purposes  of  section  46  (1)  of  the  Provincial  Insolvency 
Act,  III  of  1907.  Section  4G  (1)  is  probably  a  mistake  for  section 
46,  as  complications  of  a  seriou*"nature  may  arise  from  the  limi- 
tation to  section  46  (1)  of  the  notification. 

Be  this  as  it   may,    the  appellant  felt    himself    Aggrieved 
by  an  oider  made  in  the  exercise  of  insolvency  jurisdiction   by 
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a  Court  subordinate  to  the  Divisional  Court,  and  the  appeal 
Jies  under  tbe  notification  to  the  Divisional  Court.  The  objection 
is  allowed  and  the  memorandum  of  appeal  is  returned  for 
presentation  in  the  Divisional  Court.  Parties  will  bear  their 
own  costs  of  this  Court,  the  contents  of  the  notification  being 
calculated  to  create  misconception. 

To  this  extent  the  appeal  is  dismissed. 


No,  4. 

Before  Hon.  Sir  Arthur  Reid,  Kt.    Chief  Judge. 

SARDAR   ARUR   SINGH -(Defendant) -PETIT  [ONER, 

Versus 

BUA  DITTA— (Plaintiff)  ) 

MUSSAMMAT  GANGA  DEVI--     V  RESPONDENTS. 
(Defendant),  I 

Civil  Revision   No.  1650  of  1909. 

Punjab  Cvurts  Act,  XVIII  of  1884,  section  70  (1)  (a)— Chief  CvU,i's 
power  of  revision — Erroneous  decision  by  Appellate  Court  as  to  jurisdiction 
of  first  Court. 

Held,  that  an  appellate  judgment  deciding,  though  erroneously,  that 
the  Court  of  first  instance  had  jurisdiction  to  hear  the  suit,  is  not  open  to 
revision  by  the  Chief  Court  under  section  70  (l)  (a)  of  the  Punjab  Courts 
Act,  the  Lower  Appellate  Court  having  had  jurisdiction  to  entertain  and 
decide  the  appeal, 

D&ulat  Ram  v.  Asa  Ram  (1)  followed. 

Petition  under  Section  70  (1)  (a)  of  Act  XV 111  of  1884  as 
amended  by  Act  XXV  of  1^99,  for  revision  of  the  decee  of 
W.  A.  Le  Bossiynol,  Esquire,  Divisional  Judye,  AmriUar 
Division,  dated  the  'Sid  May  1909. 

Lai  Chand,  for  petitioner. 

Muhammad  Shafi,  Ganpat  Rai  and  Duni  Chand,  for  respond- 
ents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Sir  Arthur  Reid,  C.  J. — A  preliminary  objection,  that  2'Srd  Nov.  1910. 
Daulat  Mam  v.  Asa  Ram  (')  is  authorily  for  holding  that  this 
Court  cannot  interfere  with  the  decree  of  the  lower  appellate 
Court  under  section  7U  (!)  (a)  of  the  Courts  Act,  has  force. 
The  only  ground  taken  which  can  be  held  to  be  a  ground  under 
the  sub-section  is  the  first,  that  the  buit  is  n<  t  maintainable  and 
is  not  cognizable  by  Civil  Court?,  and  the  ruling  cited  is  that 
an  appellate  judgment   deciding,   though    eironeously,   that  the 

{l)  IQP.R.  1886. 
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Court  of  first    instance  had  jurisdiction    to    hear    the    suit   is 
not   open  to  revision  by  this  Court. 

The  Com  t  of  first  instance  having  decided  the  suit  and 
passed  a  decree,  an  appeal  lay  to  the  lowvr  appellate  Court  and 
the  fact  that  the  Court  of  first  instance  had  not  jurisdiction 
to  entertain  and  decide  the  suit  would  not  prevent  the  appeal 
lying.  The  lower  appellate  Court,  therefore,  had  jurisdiction 
to  entertain  and  decide  the  appeal  and  the  ruling  cited  is 
directly  in  point. 

The  learned  advocate  for  the  petitioner  has  not  been  able 
to  cite  any  authority  overruling  Daulat  Bam  v.  Asa  Bam  ('). 
That  case  was  decided  after  the  decision  of  their  Lordships 
of  the  Privy  Council  in  Ami'.'  Hassan  Khan  v.  8heo  Bukhsh 
Singh  (3),  and  with  due  regard  to  that  decision.  I  pee 
no  reason  for  referring  this  application  to  a  Full  Bench 
and  I  follow  Daulat  Bam  v.  Asa  Bam  (')  which  is  on 
all  fours  with  the  facts  of  this  case,  with  the  exception  that 
it  dealt  with  an  objection  to  the  territorial  jurisdiction  of 
the  Court  of  first  instance.  The  principle  involved  is  the 
same  in  both  cases. 

The  application  is  dismissed  with  costs. 

Revision  rejected. 

No.  5- 

Before  Hon.  Sir  Arthur  Reid,  Kt.  Chief  Judge. 
13ANWARI  DAS— (Defendant)— APPELLANT, 
Versus 

NAT11U  SHAH  AND  OTHERS,-  (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  394  of  1910. 

Court  Fees  Act,  Vll  of  1870,  article  1,  Schedule  2— Court  fees  in  appeals 
in  redemption,  suits. 

Where  the  first  Court  found  that  the  amount  payable  on  redemption  was 
i  and    on  appeal    the  lower  appellate  Court  reduced  this   sum   to 
Rs.  190  and  the  prayer  on  further  appeal  to  the  Chief  Court  was  that  this 
sum  be  increased  to  Rs.  1,190. 

Held,  that  article  1,  Schedule  I,  of  the  Court  Fees  Act  applied,  the 
Court  fee  being  payable  on  the  value  of  the  subject-matter  in  dispute  in  the 
appeal,  it'z.  Rs.  1,000, 

Reference  under  Court  Fees  Act,  1S70  (1)  followed. 


S    46  P.  R.  1886.  v»)  (1884)7.  L.  R.  U  Cal.6  P    C. 

(»)  (1906)  I.  L.  R.  20  Mad.  3b'7. 
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Further   appeal  from  the  decree  of  H.  A.  Eo.se,  Enquire,  Divisional 
Judge,  A'nbala  Division,  dated  the  8th  January  1910. 

Dwarka  Das  for  appellant. 

Nemo  for  respondents. 

The  order  of  the  learned  Judge  was  as  follows  : — 

Sir     Arthur   Reid,  C    J.— The   first   question    for   decision  25th  Nov.  1910. 
is   whether    the   Court  fee   on   the   memorandum   of   appeal   is 
adequate. 

I       It  is  proportionate  to  the  amount  of  tho  principal   mortgage 
aoney. 
The   Court   of    first  instance  found  that  the  amount  payable 
>n     redemption    was     Rb.     670,      iucluding    arrears   of    chakota 
mesne   profits    or   rent)    due,     On   appeal    the    lower   appellate 
Court  reduced  this  sum  to  Rs,  190. 

The  prayer  on  appeal  is,  that  this  sum  be  increased  to  Rs. 
1,190. 

Kishen  Ghand  v.  Taj-ud-din  (')  dealt  with  jurisdiction  only, 
with  reference  to  section  40  of  the  Courts  Act,  and  did  not  deal 
with  Court  fees. 

Reference  under  Court  Fees  Act,  1870,  (2)  is  directly  in 
point,  and  the  rule  laid  down  therein  is  that  article  1,  Sche 
dule  1  of  the  Act  applies,  the  Court  fee  being  payable  on  the 
Value  of  the  subject-matter  in  dispute  in  the  appeal. 

The  ruling  follows  Nepal  Eai  v.  Debi  Frasad  (3),  and 
1  see  no  reason  for  differing. 

The  value  of  the  subject-matter  in  dispute  here  is  Rs.  1,000, 
i.e ,  the  difference  between  Us.  190  decreed  by  the  lower 
appellate  Court  and  Rs.  1,190  claimed. 

The  Court  fee  must    consequently  be  made  up  to  Rs.  75. 

Admitted.  Division  Bench,  subject  to  the  Court  fee  being 
made  up  within  14  days  of  this  date. 

No.  6- 

Before  Son.  Sir  Arthur  Reid,  Et.,  Chief  Judge- 
FAKJRA  AND  OTHKRS—  (Defendants)— A PP1LLAKTS, 

Versus 
MEHRSHAH  AND  OTHERS— (Plaintiffs)-RESPONDENTS. 
Civil  Appeal  No.  342  of  1910 
Beligious  Institutions — Liability    oj  Mwjawars  in  a  Muhammadan  shrine, 
Attock  District,  to  dismissal, 

0)  23  P.  R.  1909.  (*\  (1906)  I.  L.  B.  29  Mad.  367. 

(s)  (1905)  /.  L.  B.  27  All.  417. 
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Held,  that  the  rule  laid  down  in  Muhammad  Tahir  v,  Najibulla  (.*)  that 
Mujawars  in  shrines  generally  in  the  Peshawar  District  are  servants  liable 
to  dismissal,  applies  equally  to  Mujawars  in  shrines  in  the  adjacent  district 
of  Attock,  and  that  long  service  and  the  fact  that  the  Mujawars  have  built 
houses  in  the  neighbourhood  of  the  shrine,  do  not  deprive  the  heads  of 
the  shrine  of  the  right  to  dismiss  Mujawars,  though  the  latter  may  be  entitled 
to  compensation  on  ejectment. 

Further  appeal  from  the  decree  of  E.  A.  Estcourt,  Esquire, 
Divisional  Judge,  Attock  Division,  dated  the  25th  November 
1909. 

Nanak  Chand  for  appellants. 
Goviud  Das  for  respondents. 
The    judgment  of   the  learned  Judge  was  as  follows  :— 

26th  Nov.  1910.  ^IR  Arthur    Ried,   C.    J. — 1   see    no     reason   for   interfer- 

ence. The  shrine  admittedly  contains  the  tomb  of  the 
ancestor  of  the  plaintiffs-iespondents.  Counsel  for  the 
appellants  has  been  unable  to  establish  the  contention  that  the 
respondents  came  into  Court  on  a  specific  allegation  of  a  special 
agreement  entitling  them  to  onst  the  appellants  and  has  further 
been  nnable  to   cite  evidence  of  any  income   from    the  shrine. 

Although  Muhammad  Tahir  v.  Najibulla  (')  deals  with  a 
shrine  in  the  Peshawar  District,  I  see  no  reason  to  doubt  that  the 
rule  held  therein  to  be  established,  viz.,  that  Mujawars  generally 
in  shrines  in  the  Peshawar  District  are  servauts  liable  to  dis- 
missal, is  the  rule  generally  governing  Mujawars  in  the  adjacent 
dis  rict  of  Attock. 

As  pointed  fut  by  tYe  learned  Divisional  Judge,  long  service 
and  the  fact  that  the  appellants  have  built  houses  in  the 
neighbourhood  of  the  shiine,  do  not  dtprive  the  respondents  of 
the  right  to  dismiss  and  eject  the  appellants,  though  the  latter 
may  be  entitled  to  compensation  on    ejectment. 

The  appellants  stated  in  the  Court  of  first  instance  that 
their  case  was  closed,  and  no  ground  for  a  remand  has  been 
established. 

Apart  from  a  right  to  dismiss  at  will,  the  'facts  found  by 
the  Courts  below   constitute  good    reat-ons  for  dismissal. 

The  appeal  fails  and  is  dismissed,  but  having  regard  to 
the  lotg  ceivice  of  tie  appellants  and  their  ancestors,  I  leave 
the  pa i ties  to  bar  their  own  costs  of  all  Courts. 

Appeal  rejected. 


(»)  164  P.  R.  1888. 
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No- 7- 

Before  Bon.  Sir  Arthur  Reid,  Kt.}  Chief  Judge. 

BHOUA  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

RAZZAQ  SHAH— (Plaintiff)— "I 

BHOLA  SHAH  AND  OTHERS    ^RESPONDENTS. 

(Defendants) —  J 

Civil  Appeal  No.    1254  of  1910. 

Customary  law— Alienation — Necessity — Madaris    (jugglers),  Ludhiana 
District,  agriculturists  bound  by  custom. 

Held,  that  the  parties  to  the  suit,  Madaris  (jugglers  >  of  the  Ludhiana 
District,  though  not  among  the  a^ricutural  tribes  in  the  census  report  or  in 
the  list  of  agricultural  tribes  of  the  district  compiled  for  the  purposes  of 
the  Land  Alienation  Act,  had  by  cultivating  agricultural  land  for  several 
generations  as  their  only  me*ns  of  livelihood,  adopted  and  rendered  them- 
selves subject  to  the  ordinary  agricultural   law  of  the  Central  Punjab. 

Further  appeal  from  the  decree  of  H  A.  Rose,  Esquire,    Division- 
al Judge,  Ambala  THvision,  dated  the   Zyth  November  1908. 

Tek  Cha-nd  for  appellants. 

Miran    Bakhsh  for  respondents. 

The  judgment  of  the  learned   Judge    was  as   follows  ; —  * 

Sib  Arthur  Reid,  0.  J.— Although  this  application  remained  2Qth  Novr.  1910. 
on  the    Civil  Revision  Register  in  consequence   of  the  ambiguous 
nature  of  the  admitting  order  "  notice  section  70  (1)  (a)  and  (6)," 
it  was  filed  under  section  70  (1)  (6)    and   must  be  treated  as  an 
appeal  admitted    under  that  sub-section. 

The  pleader  for  the  appellants  oited  "  the  Ludhiana  Custom- 
ary Lvw  "  and  Volume  XIX  of  the  Census  Report,  1891, 
Part  1,  Punjab,  pp.  196-7,  for  the  proposition  that  the  re- 
spondents, who  are  Madaris  (jugglers),  are  not  agriculturists  and 
consequently  are  not  governed  by  agricultural  Customary   Law. 

Of  the  authorities  cited  for  the  appellants  Harnam  Singh 
v.  Devi  Ghand  Q)  dealt  with  Khatris  of  the  Amritsar  District, 
not  dependent  on  agriculture  as  cultivators  and  residents  in  a 
tjwn. 

Atar  Singh  v.  Prem  Singh  (2)  deaH  with  Khatris  who  had 
not  been  proved  to  be  wholly  dependent  on  agriculture  for  a 
living. 

Jawahir  Singh   v.    Yaqub    Shah    (3)    de^lt    with    Quraishis        * 
of  Pm  I   Dadan   Khan    Tahsil,  Jhelum    District,   described     as 
Pirs. 


(l    107  P.  R.  1801.  (8)  12  P.  B.  190G, 

(»)  5  P.  R.  1906. 
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Mussammat  Bakht  Bano  v.  Ghiragh  Shah  Q)  dealt  with 
Qaraisbis'of  the  Rawalpindi  District,  belonging  to  a  family  of 
Pirs,  wiio  lived  to  some  extent  on  offerings  made  to  them  as 
practising  Pir  Muricli. 

The  respondents  are  Madans  of-  a  district  bordering  on, 
even  if  not  included  in  the  Centnl  Punjab,  and  although  some 
Madaris  earn  their  living  entirely  or  partly  by  juggling,  the 
respondents  have  been  found  to  have  always  lived  by  cultiva- 
tion and  to  oalong  to  a  family  of  agriculturists.  The  fact  that 
their  tribe  is  not  included  among  the  agricultural  tribes  in 
the  census  report  or  in  the  list  of  agricultural  tribes  in  the 
district  compiled  f  )r  the  purposes  of  the  Land  Alienation  Act, 
does  not  preclude  them  from  having,  by  practising  agriculture 
for  several  generations  as  their  only  means  of  livelihood,  adopted, 
and  rendered  themselves  subject  to,  the  ordinary  agricultural 
law  of  the  Central  Punjab,  and  the  authorities  cited  do  not 
help  tha  appellants,  whoweron>l  prejudiced,  on  the  findings  of 
fact,  by    the  burden  of  proof   having  been  imposed   on  them. 

I  see  no  reason  for  differing  from  the  concurrent  findings 
below  on  the  issue  an  to  necessity,  and  the  plea  of  limita- 
tion taken  at  the  hearing  was  not  taken  below  in  the  applica* 
tion  to  this  Court,  presumably  because  the  suit  was  instituted 
within  12  years  of  the  iale,  the  latter  having  been  effected  less 
than  three  years  before  the  Punjab  Limitation  Act,  I  of  1910, 
came  into  force,  and  the  plea  had   no  force. 

Appeal  fails  and  is  dismissed  with  costs. 

Appeal  rejected. 


No  8- 
Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

ALLAN  KHAN  AND  OTHERS -(Defendants) - 
APPELLANTS, 

Versus 
DOST  MUHAMMAD  KHAN- (Plaintiff) -RES  PON  DENT. 
Civil  Appeal  No.  120  of  1910. 
Indian    Limitation    Act,   XV  of  1877,  section  14-"  Defe~t  of  jurisdiction  or 
other  cau$e   of    a  like  naivr   "—Not  applicable  to  defect  "  in  form  of  tuti," 

Held,  that  section  14  of  tho  Indian  Limitation  .let,  1877,  does  not  apply 
to  a  case  in  which  a  plaint  was  found  to  be  bad  by  reason  of  misjoinder 
of  causes  of  action  and  of  parties  and  was  returned  for  amendment.  And 
that  the  words  in    section   14  "  is    presented    in  good  faith  in  a  Court 

(»)  45  P.  R.  1808. 
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"which  from  the  defect  of  jurisdiction  or  other  cause  "of  a  like  nature 
"  is  unable  to  entertain  it ",  cannot  be  extended  to  cases,  in  which  a 
Court  can  entertain  a  suit,  but  is  unable  to  pass  a  decree  by  reason  of  de- 
fect in  the   form  of  a  suit. 

Raja  of  FaridJeote  V.  Sirdar  Qnrdyal  Singh  (l),  Narayanan  Chetty 
v.  Rannammai  Achi  {2)  and  India  Publishers,  Limited  .  Aldrige  (s)  followed, 
Mathurn  Singh  v.  Bhawnni  Singh  (*)  dissented  from. 

Further  "ppeal  from  the  decree  of  A.  H.    Parker,    E 'squire,  P {visional 
Judge,  Multun  Division,  dated  the  8th  October  1908. 

Ishwar  Das  and  Zia-nd-Din  for  appellants. 

Bindra  Ban  for  respondent. 

Tbe  judgment  of  the  learned  Judge  was  as  follow  : — 

Sir  Arthur  Rh:id,0.  J. — Thi>  appeal  and  civil  appeals  Nos.  29  th  Nov  1910 
121  and  122  can  be  disposed  of  together,  tbe  points  involved 
being;  the  sam\  Tie  questions  for  consideration  are  whether 
section  14  of  the  Limitation  Act  applies  to  a  case  in  which 
a  plaint  was  found  to  be  bid  by  reason  of  misjoinder  of  causes 
of  action  and  of  parties,  and  was  returned  for  amendment,  and 
whether  the  words  in  section  14  "is  prosecuted  in  good  faith 
"  in  a  Court  which  from  the  defect  of  jurisdiction  or  other 
"cause  of  a  like  nature  is  unable  to  entertain  it ",  can  be  ex- 
tended to  cases  in  which  a  Court  can  entertain  a  suit,  but  is 
unable  to  pass  a  decree  by  reason  of  defect  in  the  form  of  a 
sait.  The  lower  appellato  Court  held  that  the  cause  of  the 
inability  of  the  Court  to  decide  the  previous  suit  was  that  the 
plaintiff,  instead  of  mistakenly  going  to  a  wrong  Court,  had 
mistakenly  joined  cause  of  action  and  parties  and  mistakenly 
omitted  to  pay  Court  fee  on  a  plaint.  The  lower  appellate 
Court  was  of  opinion  that  these  two  causes  were  both  of  the 
nature  of  mistakes  arising  from  ignorance  of  legal  technicalities, 
and  consequently  held  that  the  plaintiff-respondent  was  entitled 
to  deduct  about  16  months  expended  in  rectifying  his  mistakes 
from  the  period  of  limitation.  The  learned  advocate  for  the 
appellant  cited  Raja  of  Faridhote  v.  Sirdar  Qurdyal  Singh  ('), 
Narayanan  Chetty  v.  Kannammai  Achi,  (2)  and  India  Publishers 
Limittd  v.  Aldridge  (3),  for  the  proposition  that  section  14  is 
inapplicable.  These  authorities  are  all  directly  in  point 
At  page  123  of  the  P.  R.  case  the   judgment  runs — 

"Obviously    the   British    Courts  had   jurisdiction  to  try  the 
''suit,    there    was    no    'defect  of    jurisdiction.'     Plaintiff    elected 

(i)  34  P.  R.  1898.  (3)  (1908)  /.  L.  R  35  Cxi  723  F.  B. 

{")  (1905)  I,  L.  R.  28  Mad.  338.  (4)  (1900)  I.  L.  R.  22  All,  248  F.  B. 
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"  to  sne  or  made  a  mistake  of  law  and  sued  on  a  foreign  judg- 
"ment  instead  of  on  his  original  cause  of  action. — cac  it  be 
"said  that  it  was  fiom  a  'cause  of  like  nature'  to  defect 
Mof  jurisdiction    that    the   Court   was    unable   to   entertain   the 

"su:t  ? We  do  not  thi.ik  that   plaintiff's    suing  in    a  Court  of 

"competent  jurisdiction  by  mistake  on  a  foreign  judgment, 
"  which  was  a  mere  nullity,  can  be  held  to  be  a  cause  of  like 
"  nature  to  a  defect  of  jurisdiction  in  tha  C  mrt  to  entertain  the 
"  suit." 

In  the  Madras  case  the  judgment  included  the  following 
passage  — 

"  For  the  exclusion  of  time  under  section  14  of  the  Limita- 
"  tion  Act,  the  Court  raa4  have  been  uaable  to  entertain  this 
"  suit  from    defective  jurisdiction  or  other  cause  of  a    like  nature 

u There   is  no   doubt  that  the  dismissal  of  the  suit  was  based 

"  on   the   6ndings   arrived   at   by  the  lower  Courts." 

In  the  Calcutta  case  Maclean,  0.  J.,  said— 

"In  the  Allahabad  case  Mathura  Sinyh  v.  Bhatocwi  Singh  (') 
"the    C   J.      read    '  umble     to    entertain'     as      substantially 

"identical   with    'unable  to  decide  '  But  I  have   pointed  out 

"  the   distinction  in   language  in   the    two   statutes  (namely   Act 

"XIV   of    1859  and  Act  XIV  of  1857) T  however  agree    with 

"Sir  Biroes  Peacock  and  Sir  Charles  Sargent  and  I  di  not  think 
"  that  the  section  was  intended  to  apply  to  a  case  in  which 
"  the  first  suit  has  failed  entirely  bj  reason  of  the  negligence 
"and  laches  of  the  plaintiff  himself:  in  other  word*?,  T  do  not 
"  think  that  an  improper  joinder  of  parties  or  of  causes  of  action 
"  is  '  a  cause  of  like  nature'  within  the  meaning  of  section  14  o^ 
"  the  Limitation  Act." 

"  So  to   hold    would    be  putting   a   premium  on  carelessness 

'and   laches I  am    not  much     impressed    with   the   argument 

"that,  if  a  plaintiff  brings  his  suit  in  a  Court  which  cannot 
"entertain  it  through  a  defect  of  jurisdiction,  such  selection  of 
"the  Court  is  as  much  attributable  to  his  own  negligence,  as  say, 
"  a  misjoinder  of  partie 

The  only  authority  cited  for  the  respondent  is  the  Allahabad 
case  referred  to  by  the  Calcutta  Court.  It  is  opposed  to  the 
ruling  of  this  Court  and  of  the  Madras  Court  above  cited  and 
was     expressly     dissented    from    by    the  Calcutta    Court.     The 


I1)  (1900)  L  L.  B.  22  All.    248  F,  B. 
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weight  of  authority  is  therefor*,  in  my  opinion,  in  favour  of   the 

appellant,  and  I  decree  the  appeal  and  dismiss  the  suit  with    costs 

of  nil   Courts. 

Appeal  accepted. 

No.  9- 

Before  Eon.  Mr.  Justice  Kensington. 

ALI  MARDAN- (Plaintiff) -PETITIONER. 

Versus 

MUHAMMAD    HASSAN   AND    OTHERS- (Defendants)- RE- 
SPONDENTS. 

Civil  Miscellaneous  No.  446  of  1910. 

Pi  e-emption-  House  property  in  Raivalpindi  Cantonment — Punjab  Pre- 
emption Act,  II  of  1905,  section  7  (I)  and  3  (3>. 

Held,  that  notwithstanding  Punjab  Government  Notification  No.  677, 
dated  10th  November  1908,  declaring  m  Rawalpindi  City  and  Cantonment  to 
be  a  town  under  section  3  (3)  of  the  Punjab  Pre-emption  Act,  1905,  a  suit 
for  pre-emption  in  regard  to  house  property  in  the  Cantonment  is  barred 
by  the  provisions  of  section  7  (1)  of  the  Act 

Petition  under  order  XL  VII,  rule  1,  of  the  Civil  Procedure  Code, 
for  review  of  the  order  of  the  Hon.  Mr.  Justice  Scott-Smith 
dated  the  13th  July  1910. 

Sohan  Lai,  for  petitioner. 
Govind  Das,  for  respondents. 

The  order  of  the  learned  Judge  was  as  follows  : — 

Kensington,  J.— The  lower  Courts  concurred  in  dismissing  5^  Dec,  J  910. 
on  technical  grounds  plaintiff's  suit  for  preemption  of  a  house 
situated  in  an  area  which  had  been  recently  included  in  the 
Cantonment  of  Rawalpindi.  A  petition  for  revision  to  this 
Court  was  rejected  on  the  13th  July  1910.  The  present  applica- 
tion was  thf  n  made  for  review  of  the  order  of  the  learned  Judge 
who  rejected  the  levision. 

It  was  directed  that  notice  should  issue  as  it  was  apparent 
that  in  all  previous  orders  the  material  fact  had  been  overlooked 
that  by  Government  Notification  No.  677,  dated  10th  Novem- 
ber 1905  (page  630,  Pnit  T,  Punjab  Gazette),  the  Local  G  vern- 
ment  had  declared  Rawalpindi  City  and  Cantonment  to  be  a 
town  under  section  3,  clause  (3 J  (a)  of  the  Pre-emption  Act, 
That  notification  was  issued  before  plaintiff  filed  bis  suit  on 
the  12th  November  1908,  and  it  seemed  possible  that  he  should 
get  the  benefit  of  the  altered  conditions,  though  the  sale  in 
question  was  effected  on  the  13th  November  1907. 
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I  tind  however  that  notwithstanding  the  notification  quoted 
the  plaintiff's  suit  13  bu-rel  undir  ssofcim  7  (I)  of  the  Act. 
House  property  in  a  Cantonment  19  by  that  section  made  not 
subject  to  a  right  of  pre-emption.  Agricultural  land  can  be 
excluded  from  the  purview  of  the  section  when  the  local 
Government  notifies  to  that  effect,  but  no  authority  has  been 
retained  to  make  sach  notification  cover  houses  also.  The 
commentary  under  section  7  in  the  second  edition  cf  Mr.  Shadi 
Lai's  Punjab  Pre  eruption  Act  may  be  referred  to. 

There  may  be  some  doubt  whether  the  Act  was  intentionally 
drafted  to  have  this  erf^t,  aid  if  it  wis  so  intended  the 
•  object  of  a  notification  constituting  the  Cantonment  a  town 
under  the  Act  is  far  from  clear.  These  however  are  points  for 
the  consideration  of  the  Local  Government.  This  Court  has 
merely  to  take  (he  Act  as  it  stands.  It  appears  to  me  im- 
possible to  construe  it  as  giving  a  right  of  pre-emption  in  the 
case  of  house  property  situated  in  a  Cantonment  under  any 
circumstances  wha'ever. 

The    application    for  review  is  accordingly  dismissed. 

No  order  as  to  costs  in  this  Court,  considering  the  novelty 
of  the  point  involved  and  the  misleading  form  of  the  notifica- 
tion which  suggested  to  plaintiff  the  course  taken  by  him  in 
moving  further. 

Application  rejected. 


No-  10- 

Before  Bon.  Mr.  Justice  Shah  Din. 
KAN  WAL-(Plaintiff)— APPELLANT, 
Versus 
SRI— (Defendant;  -  R  ESPO  N  D  HINT. 
Civil  Reference  No.  70  of  1910.  - 

Juriidiction— Civil  or  Revenue    Court — Suit  for   value  of  a  tree — Punjab 
Tenancy  Act,  XVI  of  1887,  section  77  (3)  (k/ 

Held,  that  where  the  plaint  and  plaintiff's  statement  show  that  the  plaintiff 
sues  for  the  whole  value  of  a  tree  as  Us  sole  owner,  the  Civil  Court  has 
jurisdiction  to  try  the  suit,  although  the  evidence  produced  by  the  parties  may 
show  that  the  tree  stood  on  land  which  was  the  joint  property  of  the  parties 
—a  suit  of  this  description  does  not  fa  1  within  section  77  (3)  (&)  of  the 
Punjab  Tenancy  Act,  (XVI  of  1887;. 

Sultan  v.  Sher  Muhammad  vl)  distinguished. 
0)  52  P.  R,  1910. 
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Case  referred  by  J.  Addison,    Esquire,  Additional   District  Judge , 
Delhi  District,  with  his  No.  515  of  1th  November  1910. 

The  order  of  the  learned  Judge  was  as  follows  :  — 

Shah  Din,  J. —This  is  a  reference  made  by  the  Additional  19M  Dec.  1901. 
District  Judge  of  Delhi,  under  section  100  of  the  Punjab 
Tenancy  Act.  The  learned  Judge  is  of  opinion  that  the  suit 
out  of  which  this  reference  has  arisen  falls  within  the  purview 
of  clause  (k)  of  sub -section  (3)  of  section  77  of  the  aforesaid 
Act,  and  was  therefore  one  cognizable  by  a  Revenue  Court.  He 
therefore  reom-aends  that  ths  decree  of  the  Munsif  dismissing 
tha  plaintiff's  suit  be  set  aside  and  the  plaint  be  registered  in 
Slhe  Revenue  Ooart  which  had  jurisdiction  to  hear  the  suit. 

I  have  referred  to  the  plaint  and  the  pleadings,  and  it  seems 
to  me  that  the  suit  as  laid  was  a  Civil  suit  and  was  rightly 
taken  cognizance  of  by  the  Munsif.  In  the  plaint  the  plaintiff 
alleges  that  the  tree  in  dispute  was  planted  by  him  and  that 
he  alone  is  its  owner.  He  further  says  that  the  defendant  has 
no  concern  with  the  tree,  though  he  has  a  halt'  share  in  the  turn 
of  the  well,  meaning  thereby  tint  he  (the  defendant)  is  not  a 
co-sharer  in  the  land  on  which  the  tree  stands.  The  plaintiff 
therefore  claims  to  recover  from  the  defendant  the  whole  value 
of  the  tree.  In  his  statement  made  before  the  settlement  of 
issues,  the  plaintiff  repeats  the  allegation  that  the  tree  belongs 
|  to  him,  having  been  planted  by  him  30  years  ago.  He  further 
says  that  the  patwari  demarcated  the  boundary  between  his  share 
and  that  of  the  others,  by  whian  he  evidently  means  that  his 
share  of  the  land  had  been  separated  off.  The  defendant  in  his 
pleas  states  that  the  tree  belongs  exclusively  to  him,  having 
been  planted  by  himself.  In  his  statement  he  says  that  the 
tree  in    question    stauds    on   his    share   of   the    fields.     So   far 

1  therefore,  as  the  plaint  and  the  pleadings  in  the  case  go,  there 
lis  no  allegation  either  by  the  plaintiff  or  by  the  defendant  that 
the  parties  are  co-sharers  in  the  tree,  and  that  being  so,  I  fail  to 
see  how  the  suit,  as  laid,  is  governed  by  clause  (k)  of  sub-section 
(3)  of  section  77  of  the  Tenancy  Act,  which  only  applies  to  a 
suit  by  a  co-sharer  in  anestite  or  holding  for  a  share  of  the 
profits  thereof  or  for  a  settlement  of  accounts.  Clearly  the 
plaintiff's  suit  is  not  a  suit  by  a  osharer  in  a  holding  for  a 
•jhare  of  the  profits  thereof,  and  therefore  the  jurisdiction  of 
the  Civil  Court  is  not  ousted. 

No  doubt,  in  the  evidence  given  by  the  parties  it  came  out 
that  the  land  on  which  the  tree  stood   was  the  joint   property    of 
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the  parties,  though  each  party  set  up  his  own  exclusive  posses- 
sion ;  but  that  merely  shows  that  theie  was  a  variation  be- 
tween the  pleadings  and  the  proof,  which,  under  certain  circum- 
stances, necessitates  the  amendment  of  the  plaint  or  the  dismissal 
of  the  suit.  So  long,  however,  as  the  plaint  and  the  plaintiff's 
statement  stood  as  they  were,  there  was  no  warrant  for  saying 
that   the    Civil  Court  had  no  jurisdiction  to  entertain  the  suit. 

The  decision  of  this  Court  in  Sultan  v.  Sher  Muhammad  Q) 
does  not  govern  this  case.  There  the  plaintiff  sued  as  a 
co-sharer  in  a  holding  for  a  share  of  the  sale-proceeds  of  a  tree 
alleged  to  be  the  joint  property  of  the  parties  and  the  suit  was, 
therefore,  clearly  covered  by  section  77,  sub-section  (3), 
clause  (&). 

I  hold  therefore  that  the  Munsif  had  jurisdiction  to  hear 
and  determine  the  suit,  and  the  appeal  ought  to  have  been 
decided  on  the  merits  by  the  Additional  District  Judge. 

Let  the  record  be  remitted  to  the  Lower  Court. 

No.  11. 

Before  Hon.   Sir  Arther  Reid,  Kt.,  Chief  Judge,   and 

Mori.  Mr.  Justice  Johnstone. 

DEVI  SINGH  AKD OTHERS— (Dependants)  —APPELLANTS, 

Versus 

MUSSAMMAT    PREMI— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1073  of  1908. 

Custom — Succession— generally  daughtet  succeeds  in  preference  to  pattidars 
— Wajibul-arz— riwaj-i-am— Onus  probandi—  Juts  of  mauza  Kharindwa, 
tahsil  Thanesar,  District  Karnal. 

Held,  that  exclusion  of  daughters  by  pattidars  is  opposed  to  the  general 
custom,  and  that  the  burden  of  proving  a  special  custom  entitling  them  to 
exclude  the  daughter  is  on  the    pattidars. 

Also,  that  an  entry  in  the  record  of  rights  and  rhvaj-i-am  in  their 
favour,  unsupported  by  any  instances,  is  not  sufficient  to  discharge  the 
onus  and  that  the  onus  had  not  been  discharged. 

Further  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi  Division,  dated  the  29th  June 
1908. 

Morrison,  for  appellants. 
Sundar  Das,  for  respondent. 

(')  52  P.  R„  1910 
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The  judgment  of   the  Conrt  was  delivered  by  : 

Sir  Arthur    Reid,   0.   J.— The   parties   are    -Tats  of  mauza  20th  Dec.  1909. 
Kharindwa,  tahsil  Tbane3ar,  Karnal. 

The  question  for  decision  is  whether  the  defendant-appel- 
lants, as  pattidars  of  the  village,  are  entitled  to  succeed  to  the 
estate  of  Lekhn,  deceased,  in  preference  to  his  daughter  Mus- 
sammat Premi,  plaintiff-respondent. 

Lekhu  died  in  1898.  Mutation  was  effected  in  March  of 
that  year  in  favour  of  his  widow  Mussaramat  Darkhan  and 
his  daughter's  son  Data  Ram,  in  equal  shares.  Data  Ram  died 
in  1899  and  mutation  in  respect  of  his  share  was  effected 
that  year  in  favour  of  his   father   Kirpal. 

On  Kirpal's  death  in  1902  mutation  was  effected  in  respect 
of  Data  Ram's  share  in  favour  of  Mussammat  Hasnu,  widow 
of  Kirpal,  and  daughter  of  Mussammat  Dai  khan,  and  on  the 
death  of  Mussammat  Hasnu  mutation  was  effected  in  favour 
of  Mussammat  Darkhan  in  1904.  Mussammat  Darkhan  was 
thus  in  possession  of  the  whole  of  Lekhn's  estate,  and,  on  her 
death  in  1907,  mutation  was  effected  in  respect  of  the  whole 
estate  in  favour  of  the  pattidars,  who  are  not  proved  or  seriously 
alleged  to  have  been  related  to  Lekhu. 

Mussammat  Premi  then  sued  for  possession,  under  the 
guardianship  of  Mussammat  Karmon,  she  being  a  minor 
The  issues  framed  were  whether  Mussammat  Premi  was  daughter 
of  Lekhu,  and"  whether  her  right  to  his  property  was  superior 
to  the  right  of  the  pattidars  of  the  village. 

We  concur  with  the  Lower  Appellate  Court  in  deciding  the 
first  issue  in  the  affirmative.  The  reoord  contains  ample 
evidence  that  Mussammat  Premi  was  born  after  Lekhu  had 
contracted  a  Karewa  marriage  with  Mussammat  Darkhan  and 
while  she  was   living  with  her  husband. 

Section  112  of  the  Evidence  Act  applies,  and  we  are 
satisfied,  in  the  absence  of  evidence  that  Mussammat  Premi 
was  not  Lekhu's   daughter,  that  she   was  his  legitimate  daughter. 

On  the  second  iesue  also  we  concur  with  the  Lower  Appel- 
late Court. 

Exclusion  of  daughters  by  pattidars  is  opposed  to  the  general 
cnBtom,  and  the  burden  of  proving  a  special  custom  entitling 
them  to  exclude  the  daughter  was  on  the  appellants. 

It    was   contended  that   they   had   discharged   this  burden 
by  proving  the  record  of  rights  of  th«  gettlement  of   1854,  which 


20  civil  judgments-No.  it.  [  Rboobd, 

recited  tbat,  iD  the  event  of  a' proprietor  dying  lawald,    bhaiJcariki 
would  succeed,  then  bhai  baidi,  and  then  hissadaran  patti. 

This  record  of  rights  is  supported  by  the  Riwaj-i-am  of 
1S88,  Yihidh  recited  that  daughters  are  absolutely  excluded 
among  Jats. 

The  only  instance  recorded  in  support  of  this  recital  is  the 
exclusion  of  a  daughter  by  an  uncle's  son,  a  near  reversioner, 
and  the  settlement  officer  recorded  his  doubts  as  to  the  existence 
of  a  custom  in  favour  of  pattidars" to  the  exclusion  of  daughtois, 
vide  p.  18  of  the  Customary  Law  of  the  Ambala  District,  in  which 
this  village  was. 

Counsel  for  the  respondent  cited  Shaman  v.  Sardha  Q), 
Allah  Ditta  v.  Allah  Bakhsh  {?),  Bam  Saran  Das  v.  Mulla 
Singh  (3),  Thakar  Das  v.  Motan  Mai  (*),  Abdul  Karim  v.  Sahib 
Jan  (6),  Bholi  v.  Man  Singh  (6),  Ganpat  Bai  v.  Keshd  Bam  (7)  and 
Gurdit  Singh  v.  Mussammai  Vrem  Kaur  (8). 

A  consideration  of  these  authorities,  with  the  fact  that  no 
instance  of  exclusion  of  a  daughter  by  pattidars,  as  such,  has 
been  proved,  satisfies  us  that  the  initial  burden  of  proof  on 
the  appellants  has  not  been  discharged,  the  weak  presumption 
raised  by  the  record  of  rights  and  Riwaj-i-am  having  been 
rebutted  by  the  absence  of  instances,  and  the  general  law 
and  the  rules  laid  down  in  the  authorities  cited. 

Section  44  of  the  Revenue  Act,  cited  for  the  appellants, 
does  not  help  them,  the  fact  to  be  established  here  being  the 
existence  of  a  custom,  and  not  a  fact  of  the  class  contemplated 
by  the  section. 

The  appeal  fails  and  is  dismissed  with  costs  of  all  Courts. 
This  disposes  of  the  cross  objection  that  the  respondent  should 
have  been  allowed  costs    by  the  Lower  Appellate  Court. 

Appeal  dismissed. 


(•>  61  P.  R.,  1898  o  5    P   R..  1908 

(»)  R9  P.  R.,  1900.  K«)  86  P.  R.,  lQOs! 

3)  64  P.  R  ,  1908.  (7j  84  P.  P.,  1909 

(4)  77  P.  P.,  1906.  (»)  81  P.  R  ,  1909. 
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No.  12. 

Before   Eon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Chevis. 
ASA  SINGH— (Decree-holder)— APPELLANT, 

Versus 

BUTA  AND  OTHERS  -(Judgment  debtors)— 

»  RESPONDENT. 

Civil  Appeal  No.  510  of  1909. 
Punjab  Alienation    of   Land   Act,  XIII  of  1900,  sections  2  (3),  18  and   21 
A  (2) — definition   of  land—  Mortgage    rights   in   agricultural  land — Sale  of — 
Cancelled  on  application  of  Deputy  Commissioner — Jurisdiction  of  Divisional 
Judge — Appeal — Revision — Punjab  Courts  Act,  XVIII  of  1881,  Section  40. 

Held,  that  no  appeal  Hes,  as  of  right,  to  the  Chief  Court  from  an  order 
passed  by  the  Divisional  Tiourt  upon  an  application  made  by  the  Teputy 
Commissioner  under  section  21  A  (2)  of  the  Punjab  Alienation  of  Land 
Act,  1900  for  revision  of  the  order  of  an  executing  Court  sanctioning  the 
sale  of  tlje  judgment  debtor's  mortgage  rights  in  agricultural  land  to  the 
decree-holder,  the  order,  though  a  decree,  not  being  an  apjellate  decree 
within  the  meaning  of  section  40  of  the  Punjab  Courts  Act. — But  held, 
that  t\e  provisions  of  section  21  do  not  take  away  the  right  which  a  party  to 
a  suit  or  an  execution  proceeding  has  of  applying  to  the  Chief  Court  under 
the  general  provisions  of  section  70  of  the  Punjab  Courts  Act  for  revision 
of  such  an  order. 

Held  also,  that  when  a  Divisional  Judge  refrained  from  passing  a 
definite  order  on  an  application  for  revision  made  by  the  Deputy  Commis- 
sioner under  section  21  A  (2)  of  the  Punjab  Alienation  of  Lnnd  Act,  he 
had  full  jurisdiction  to  pass  such  an  order  upon  a  second  application  made 
ty  the  Deputy  Commissioner. 

Held  also,  that  the  word  "  land "  as  defined  in  section  (3)  of  the 
Punjab  Alienation  of  Land  Act  includes  mortgage  rights  in  land.  (') 

Held  also,  that  where  a  sale  of  mortgage  rights  in  execution  of  a  decree 
contravenes  provisions  of  section  16  of  the  Punjab  Alienation  of  Land 
Act,  the  mere  fact  that  the  right  of  receiving  the  mortgage  money  from 
the  mortgagor  personally  was  also  included  in  the  terms  of  the  mortgage 
deed,  will  not  validate  the  sale,  which  must  stand  or  fall  as  a  whole. 

Held  further,  that  when  a  sale  of  land  belonging  to  a  member  cf  an  agri- 
cultural tribe  is  made  under  order  of  a  Civil  Court  in  execution  of  a  decree, 
the  provisions  of  section  16  of  the  Punjab  Alienation  of  Land  Act  are  con- 
travened and  section  21  A  of  the  Act  applies. 

Miscellaneous  appeal  from  the  order  of  T.  J.    Kennedy,  Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  the  30th 
November  1903. 
Ishwar  Das,  for  appellant. 
Muhammad  Iqbal,  for  respondent. 

(')  6  P.B.  1903,  Rev  (SuUashi  Bam  v.  Ahbar  Shah)  approved. 
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The  judgment  of  the  Court,  was   delivered  by — 
10th  Dec  1910,  Spah    Din,    J. — This    is      an    appeal    admitted   under     sec- 

tion 70  (1)  (o)  of  the  Punjab  Courts  Act.  The  facts  of  the 
case  out  of  which  this  appeal  has  arisen  are  biiefly  these.  The 
appellant,  Asa  Singh,  obtained  a  decree  against  the  respon- 
dent, Buta,  in  1897  for  Rs.  1,784.  Tho  decree-holder  sued  out 
execution,  and  mortgage  rights  possessed  by  the  judgment- 
debtor  in  one-half  of  two  separate  holdings  of  agricultural 
land  amounting  to  21  Jcanals  6  marlas  and  7  hartals  9  marlat 
respectively,  were  attached  and  sold  to  the  decree-holder  him- 
self. The  auction  sale  of  the  judgment-debtors'  mortgage 
rights  in  one-half  of  21  kannls  6  marlas  took  place  on  the  21st 
April  1903  for  Rs.  150,  and  it  was  sanctioned  by  the  Court  on 
the  23rd  April  ;  while  the  mortgage  rights  in  one-half  of  7 
Tcanals  9  marlas  were  sold  on  the  11th  November  1903  for  Rs.  49 
and  the  sale  was  sanctioned  on  the  4th  December  1903.  The 
rights  which  the  judgment-debtor  possessed  under  his  mortgage 
in  i  espcct  of  both  plots  of  land  specified  above  were  those  of 
a  UHufructuary  moitgagee,  and  it  is  not  denied  that  the  judg- 
ment-debtor was  actually  in  possession  of  those  holdings  at 
the  time  when  the  auction  sale  in  respect  of  his  mortgage  rights 
were  made  and  sanctioned. 

On  the  18th  July  1907  the  decree-holder,  in  his  capacity  as 
anction-purchaser,  made  an  application  to  the  executing  Court 
stating  that  ho  had  purchased  tho  judgment-debtors'  mortgage 
rights  in  one-half  of  21  hanals  6  marlas  of  land  and  praying 
that  a  s*le  certificate  in  respeot  of  the  said  rights  be  granted 
and  possession  of  the  land  be  delivered,  to  him.  Upon  this  appli- 
cation the  Court  passed  an  order  on  the  4th  September  1907, 
saying  that  the  auction  sales  on  question  should  be  under- 
stood to  have  been  made  under  section  299,  Civil  Procedure 
Code,  (1»82),  and  directing  that  the  mortgage-deeds,  which  had 
been  sold,  be  made  over  to  the  auction-purchaser.  Tho  mortgage- 
deeds  were  delivered  to  the  decree-holder  accordingly,  and  he 
has  on  the  etrength  of  those  deeds  brought  a  suit  for  possesion 
of  the  mortgaged  lands.  The  precise  nature  of  that  suit  has 
not  been  explained  to  us  by  the  learned  Advocate  for  the  ap- 
pellant, nor  is  the  record  of  it  before  us  ;  but  it  is  admitted 
that  a  suit  for  possession  of  the  mortgaged  lands  has  been 
brought  by  him  and  that  it  is  still  peuding. 

On  the  22nd  June  1908  the  Deputy  Commissioner  of 
Rawalpindi  made  what  he  called  a  reference  under  section  21A 
(2)  of    the  Punjab  Alienation  of  Land  Act,  XIII  of  1900,  to   the 
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Divisional  Judge,  Rawalpindi  Division,  pointing  out  that  the 
judgment-debtor,  Buta,  beiDg  a  member  of  an  agricultural 
tribe,  the  auction  sales  of  his  mortgage  rights,  which  were 
"land"  as  defined  by  section  2  (3)  of  the  Act,  by  the  execut- 
ing Court  were  contrary  to  the  provisions  of  section  16  thereof, 
and  asking  that  the  orders  of  the  executing  Court  sanctioning 
the  said  sales  be  set  aside.  The  Deputy  Commissioner  also 
pointed  out  that  the  order  of  the  Court,  dated  the  4th  September 
1907,  to  the  effect  that  only  the  mortgage- deeds  had  been 
auctioned  was  unsound.  Tbe  Divisional  Judge  evidently  did 
not  realize  the  scope  of  section  21  A  (2)  of  the  Alienation  of 
Lard  Act,  and  wrote  an  order  on  the  20th  June  1908,  saying 
that  the  order  of  the  executing  Court,  dated  the  4th  September 
1907,  not  having  been  appealed  against  was  final,  and  that 
as  the  subject  matter  of  the  suit  brought  by  the  decree- 
holder  as  auction-purchaser  nnder  the  Court  sales  was 
still  subjudice  and  might  come  before  him  on  appeal,  he 
could  give  no  opinion  on  the  points  raised  by  the  Deputy 
Commissioner.  On  the  1st  July  1908,  the  Deputy  Commissioner 
again  drew  the  attention  of  the  Divisional  Judge  to  the  pro- 
visions of  section  21  A  (2)  of  the  Act  aforesaid,  and  pointed 
out  that  he  had  applied,  and  was  again  applying,  for  revision 
of  the  order  of  the  executing  Court  sanctioning  the  sale  of  the 
judgment  debtor's  mortgage  rights  to  the  decree- holder,  such 
sale  being  contrary  to  the  provisions  of  the  Act.  Upon  this 
the  Divisional  Judge  passed  the  order,  dated  the  14th  Novem- 
ber 1908,  cancelling  the  auction  sales  in  question,  from  which 
an  appeal  was  preferred  to  this  Court  by~  the  decree- holder,  Asa 
Singh,  urging  :  — 

(1)  that  the  Divisional  Judge  had  no  jurisdiction  to  enter 
tain  a  second  application  for  revision  by  the  Deputy 
Commissioner  after  having  rejected  the  first  applica- 
tion ; 

(2)  that  the  Divisional  Judge  was  wrong  iu  law  in  holding 

that  the  word  "  land  "  in  section  2  (3)  of  the  Aliena- 
tion of  Land  Act  included  mortgage  rights  in  suoh 
land  ;  and 

(3)  that  the   Divisional  Judge  was  wrong  in    holding  that 

section  21  A  of  the  Act  applied  to  a  sale  made  under 
the  orders  of  a  Civil  Court. 

The  Judge   in  Chambers  before  whom  the  case  came  up  for 
a  preliminary  hearing  held,  that  no  appeal  lay  to  this  Court  as  of 
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right,  but  as  in  his  opiniou  important  questions  of  law  were  in- 
volved and  they  required  further  consideration,  he  admitted  the 
appeal  to  a  Division  Bench  under  section  70  (I)  (6)  of  tho  Punjab 
Courts  Act. 

Before  us  the    learned  Advocate*  for  the    appellant  has   con- 
tended that  an  appeal  lies  as   of  right   to   thi*    Court  ,  while  on- 
the   other    bnnd,  the   respondent's   counsel    nas    urged    as   a  pre- 
liminary objection   that  a   petition    for  revision  could    not  lie   in 
this  case   under  clause  (b)  of  section  70  (1)  of  the  Punjab   Courts 
Act.     These  contentions^have   to  be  disposed   of  before    we    enter 
upon  the  merits  of  the  case.     As  regards   the  contention   advanced 
by  the  appellant's  Advocate,  we  think  it  has  no  force.     The   order 
impugned  is  one  passed  by   the   Divisional  Judge,   not  as   an  A  p. 
pellate  Court  but   as   a   Court  of   revision,    upon   an   application 
made  by   the    Deputy   Commissioner   under  section    21  A   (2)   of 
Act  XIIL  of  1900  for  revision  of  the  order  of  the  executing  Court 
sanctioning  the   sale   of   the  judgment-debtor's     mortgage   rights 
in  agricultural  land    to   the  decree-holder,    and    as  the   aforesaid 
section  confers  no  right  of  appeal  from  the  order   of  the  Divisional 
Judge  on  the    aggrieved    party,  no  such  right  can   be   conceded 
to  the  decree-holder  in  this  case   apart  from   the  provisions  of  the 
Punjab  Court    Act.     Under   section    40   of  that   Act,  it  is   only 
from  an   appellate   decree   of  the  Divisional   Court  that  a  further 
appeal  lies  to   this  Court,  and  as   obviously  the  order  complained 
of,   though  a  decree   within   the   meaning   of  the    Civil  Procedure 
Code,  is   not   an    appellate   decree  (no  appeal  having  been   61ed 
from    an   original  decree  to  the  Divisional  Court),  the  aggrieved 
party   has    no     right   to   prefer  a  further  appeal    to    this  Court. 
We,  therefore,   overrule   the  learned  Advocate's  contention.     We 
are  equally   clear   that   the   preliminary   objection   raised  by    the 
respondent's   counsel  is  untenable.     Section  21  A  of  Act  XIII  of 
1900  lays   down  special   rules  of   procedure  for  the  benefit  of  the 
Deputy  Commissioner   concerned,    who    is   empowered   to   apply 
for  the  revision  of  a  decree  or   order  passed  by  a  Court  in  con- 
travention  of   any  of  the  provisions    of   the  Act   "  to   the   Cour* 
"  if  any,  to  which  an  appeal    would  lie  from  such  decree  or   order 
"  or  in    which   an    appeal    could   have    been    instituted     at    the 
"  time    when    the  decree   or  order   was   passed    or   in   any  other 
"case  to  the  Chief   Court."     If    the   Appellate   Court   passes   an 
order   rejecting  the  Deputy  Commissioner's   application,  he  may, 
within   a  prescribed  period,  apply   to  the    Chief  Court   for  revi. 
sion    thereof.     But  for   the   enactment  of  this  latter  provision  tho 
Deputy  Commissioner  would  not  have   been   able   to  invoke  the 
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revisional  jurisdiction   of   this  Court  and  therefore  the  legislature 
thought  it  necessary   to   enact  sub-section  21  A  of  this  Act.     The 
enactment  of   this  special    provision  for  the  benefit  of  the  Deputy 
Commissioner   however,    does    not  take  away  the  right   which  a 
party   to  a  6uit   or   an   execution  p:oceeding  has  of   applying  to 
this   Court   under   the    general  provisions    of   section  70    of   the 
Punjab   Courts  Act  for  revision  of  an  order  or  a  decree  passed  in 
a   case   in   which  no  appeal  lies   to  this  Court.     Section  21  A  of 
the    Alienation  of  Land  Act,    while  it  confers   upon    the    Deputy 
Commissioner   a   special  right    of  applying   to  this    Court  on    the 
revision   side,    does   not  expressly  negative   the   exercise   of    any 
such  right   on  the   part    of   an  aggrieved    party ;  and  it   would 
certainly  hi   imput'ng   to  the  legislature    a  most    unreasonable 
intention  to   hold    that  the  right  possessed  by  such  a  party  of  in- 
voking the  revisioukl   jurisdiction  of  this  Court  under  the  general 
law  of  the   land  is  taken  aivay  by  necessary    implication    simply 
because  the   aforesiid    section  does  not  confer  such  power  dfl  such 
party  equally  with  the    Deputy    Commissioner,     The    contention 
of  the  respondent's    counsel,  if   accepted,    would    work     obvious 
injustice   and   lead   to   grotesque   consequences,  and  we  are   not 
prepared  to   accede   to  it,  unless  compelled    to  do  so  by  the  plain 
language   of   an    enactment.     We  have  been  referred    to  no  euch 
enactment,    and  we,  therefore,  overrule  the  preliminary  objection. 
Coming   now   to  the  grounds  of  appeal,  the  first  ground  has 
in   our    opinion,    no    force.     It   is    clear   from    the   order    of    the 
Divisional  judge,    dated   the    25th  June  1908,   that  the    Deputy 
Commissioner's    application    for  re  vision  was  not    "rejected  "  by 
the   Divisional   Judge      The   latter  officer,    as  has    been   noticed 
above,  d.d  uot  understind  the  scope  of  the  Deputy  Commissioner's 
application,    nor  did  he   grasp   the  precise    bearing  on   it  of  sec- 
tion   21    A  of   Act   XIII   of    1900.     He   simply  refrained    from 
passing   a  definite   order;   and  this   surely    did  not  amount  to  a 
rejection   of  the   application   for  revision.     In  our  opinion,  there- 
fore,  the  second  application   for  revision,   upon    which  the  Divi- 
sional   Judge  passed   the   order    under  consideration,   amounted 
merely   to   a   renewal    or   amplification   of  the  first  application. 
That  being    so,  the    Divisional    Judge    had    full    jurisdiction   to 
pass  an    order   up  m  the  Deputy    Commissioner's  second   applica- 
tion of  the  1st,  July  1908,  and  we  hold  accordingly.     As   regards 
the  second  ground  of  appeal    it    is   not   now    disputed  that   the 
ruling  of   the  Financial  Commissioner  in  No.  6  P.  jffi,   1903  (Reve- 
nue) (J)    is  correct,  and  that,  therefore,  the   mortgage   rigkts  of 

(*)  6  P.  R.  1903,  Rev.    (Sukhbashi  Ram  v.  Ahlar  Shah). 
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the  respondent,  Buta,  in  one-half  of  21  hanah  6  marlas  and 
one-half  of  7  kanals  9  marlas  of  land  were  "  land  "  within  the 
meaning  of  section  2  (3)  of  the  Alienation  of  Land  Act.  It 
is,  howover,  urged  that  it  was  only  the  mortgage  deeds  relating 
to  the  lands  in  question,  which  were  in  possession  of  Buta,  that 
were  sold  at  the  auction  sales  held  on  the  21st  April  1903  and 
30th  November  1903,  and  that  the  mortgage  rights  of  Buta 
in  those  lands  were  never  sold.  This  point  is  not  raised  in  the 
grounds  of  appeal  and  cannot  be  allowed  to  be  raised  for  the 
first  time  in  argument  even,  however,  if  the  point  could  be 
raised  at  this  stage,  we  are  clearly  of  opinio  a  thart  it  was  the 
mortgage  rights  of  Buta  that  were  sold  by  auction,  and  not  the 
mortgage  deeds  only.  The  order  of  the  executing  Court,  dated 
the  4th  September  1907,  takes  an  incorrect  view  of  the  nature 
of  the  property  sold  in  execution  of  the  decree,  for  if  only  the 
mortgage  deeds  had  been  sold  and  not  the  mortgage  rights  that 
accrued  under  those  deeds,  we  fail  tc  understand  why  the  auc- 
tion-purchaser, who  was  the  decree-holder  himself,  should  have 
paid  Rs.  150  as  purchase-money  at  the  6rst  sale  and  Ra.  49  at 
the  second,  these  sums  representing  very  nearly  the  ^original 
values  of  the  mortgage  rights  possessed  by  the  judgment-debtor 
under  his  mortgage  deeds.  All  doubts  on  this  point  are  set  at 
rest  by  the  decree-holder's  own  application,  dated  the  ISth  July 
19u7,  in  which  he  distinctly  stated  that  he  had  purchased  the 
mortgage  rights  of  the  judgment-debtors,  and  that  he  was 
entitled  to  get  a  sale  certificate  and  to  have  the  possession  of 
the  mortgaged  land  delivered  to  him.  We,  therefore,  hold  that 
it  was  the  mortgage  rights  of  the  judgment-debtors  iu  the  above 
mentioned  laud  that  were  sold  to  the  tuction-purchaser  and 
the  question  for  decision  is  whether  the  sale  of  those  rights  was 
in  contravention  of  any  of  the  provisions  of  Act  Xill  of  1900. 
It  is  urged  that  the  rights  of  the  mortgagee,  Buta,  under  his 
mortgage  deeds  included  not  only  the  rights  to  take  possession 
of  the  mortgaged  land  and  to  appropriate  the  profits  thereof 
but  also  the  right  to  recover  the  mortgage-money  from  the 
mortgagor,  and  that  this  latter  right  certainly  is  not  "land" 
within  the  meaning  of  section  2  (3)  of  the  aforesaid  Act.  We 
think  that  this  distinction  between  the  two  kinds  of  rights  is 
immaterial  for  the  purposes  of  this  case,  inasmuch  as  the  right 
of  the  mortgagee  to  receive  rents  and  profits  being  admitted- 
ly M  land  "  as  defined  by  the  Act,  the  mere  fact  that  other 
rights  not  included  in  the  definition  of  "  land  "  may  also  be 
considered  to  have  been  sold  to  the  decree-holder  does  not 
render  the  auction  sale  of  the  entire  bundle   of  mortgage  rights 
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a  valid  sale  of  land  for  the  purposes  of  the  Alienation  of  Land 
Act.  The  sale  in  question  most  stand  or  fall  as  a  whole,  and  as 
the  order  sanctioning  the  sale,  which  was  impugned  by  the 
Deputy  Commissioner,  covered  the  sale  of  the  mortgage  rights 
which  admittedly  were  "  land  "  without  making  any  such 
distinction  between  the  two  kinds  of  rights  as  is  now  sought 
to  be  drawn  by  the  appellant's  Advocate,  that  order  as  a  whole 
was   contrary  to   the  provisions  of  section  .16  of  Act  XIII  of  1900. 

»The  second  ground  of  appeal  is,  therefore,  overruled. 
The  third  ground  of  appeal  was  not  seriously  pressed,  and 
it  could  not  well  be  pressed,  inasmuch  as  section  21  A  of  the 
Act  in  very  clear  terms  applies  to  an  order  passsed  by  a  Civi 
Court  in  contravention  of  any  of  the  provisions  cf  the  Act. 
and  obviously  when  a  sale  of  land  belonging  to  a  member  of 
an  agricultaral  tribe  is  made  under  orders  of  a  Civil  Court 
in  execution  of  a  decree,  the  provisions  of  section  16  of  the 
said  Act  are  contravened. 

"For  the  foregoing  reasons  We  hold  that  the  order  of  the 
Divisional  Judge  cancelling  the  orders  of  the  executing  Court 
by  which  the  sales  of  the  mortgage  rights  of  the  judgment- 
debtor,  Buta,   were  sanctioned  was  correct,  and  we   dismiss   this 

appeal  with  costs. 

Appeal  dismissed. 

No7T3. 

Before  Hon.    Mr.  Justice  Shah  Din. 

KARM  DIN   AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

MUSSAMMAT   JIO— (Defendant)—  ) 
FATTEH  DIN  AND  ANOTHER—  I  RESPONDENTS. 
(Plaintiffs)—  J 

Civil  Appeal  No.  404  of  1910. 

Custom  (Alienation)  —  Gift  by  sonless  proprietor  of  part  of  hi*  ancestral 
land  to  nis  daughter — Arains  of  mauza  Dholewala,  tahsil  Zir a,  district  Feroze- 
pore. 

Eeld,  that  among  Arains  of  mauza  Dholewala,  tahsil  Zira,  district 
Ferozepore  a  sonless  proprietor  has  by  custom  the  power  to  make  a  gift  of 
a  portion  of  his  ancestral  land  in  favour  of  his  daughter,  whose  husband  is 
the  donor's  ghar-jauai  or  resident  son-in-law. 

Further   appeal  from  the  decree  of  Rai   Bahadur    Lala    Mul  Raj, 
Divisional  Judge,   Ferozepore    Division,   dated    the   2nd   June 

1909. 

Miran  Bakhsh,  for  appellants. 

Amar  Nath  Bhatia,  for  respondents. 
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The  judgment  of  the  leirned  Judge  was  as  follows  :— 

7th  Dec.  1910.  Shah  Din,  J. — The    parties  in  this  case  are   Araios  of  mauza 

Dholewala  in  the  Zira  tahsil  of  the  Ferozepore  district,  and  the 
question  for  decision  is  whether  by  custom  applicable  to  them 
a  sonless  proprietor  has  the  powtr  to  make  a  gift  of  a  portion 
of  his  ancestral  land  in  favour  of  his  daughter  whose  husband 
is  the  donor's  ghar-jawai  or  resident  son-in-law.  The  appel- 
lants' counsel  has  urged  that  it  is  not  proved  that  the  husband 
of  Mussammat  Jio,  in  whose  favour  the  gift  in  dispute  has 
been  made,  is  a  resident  son-in-law  of  Hasham,  tha  donor  ;  but 
both  the  Courts  below  have  concurred  in  holding  that  he  is 
Hasham's  ghar-jaivri,  and  as  this  appeal  is  one  admitted  under 
clause  (o)  of  section  70  (1)  of  the  Punjab  Courts  Act, 
the  finding  of  the  lower  Appellate  Court  on  this  point  being 
one  of  fact,  can  not  be  impugned  in  this  Court.  Admittedly 
Hasham  owned  102  kanals  of  land,  and  he  has  only  gifted  61 
hanals  and  2  marlas  out  of   his   estate. 

Both  the  Courts  below  have  held  that  the  gift  in  dispute  is 
valid  by  custom,  and  after  hearing  arguments  on  both  sides, 
I  entirely  concur  in  that  finding.  As  the  learned.  Divisional 
Judge  has  pointed  out,  the  published  decisions  of  this  Court 
show  that  among  the  Arains  of  the  Hoshiarpur  and  Jullundur 
districts  the  power  of  a  sonless  proprietor  to  gift  ancestral  land 
in  favour  of  his  daughter  or  daughter's  son  in  the  presence  of  near 
collaterals  is  very  extensively  recognised,  and  it  would  not  be 
unreasonable  to  presume  that  a  similar  custom  prevailed  among 
the  Arains  of  the  Ferozepore  district. 

In  No.  37,  P.B.  1878  (l)  it  was  held  by  this  Court  that  among 
the  Arains  of  the  Hoshiarpur  district  custom  did  not  preclude 
a  sonless  male  proprietor  from  making  a  gift  of  the  whole  of 
his  property  to  his  daughter's  son.  Plowdnn,  J.  in  his  judg. 
ment  in  that  case  says  :  "  in  view  of  the  reported  devisions  in 
"  the  Punjab  Record  for  the  past  twelve  years,  I  think  it  can  be 
"  hardly  said  that  an  alienation  by  a  Sonless  proprietor  of  a 
"  portion  of  his  ancestral  land  to  his  daughter's  son  is  opposed  to 
"general  custom  in  the  Punjab."  The  learned  Judge  then  proceeds 
to  refer  to  the  instances  bearing  upon  the  custom  in  question, 
and  finds  that  though  the  onus  lay  upon  the  daughter's  son 
to  prove  that  the  gift  was  valid,  ho  had  succeeded  in  discharging 
it. 


(l)  37  P.R.  1878  (Mussammat  Rajadan  v.  Umra), 
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In  No.  92  P,  B,  1888  (})  it  was  held  that  a  sonless  proprietor 
among  the  Arains  of  the  Jullnndur  district  was  empowered  by 
custom  to  make   a   gift   of   ancestral  laud  to  a  daughter's  son. 

In  No.  2  P,  B.  1897  (3)  it  was  laid  down  that  among  the 
Arains  of  the  Jullundur  district  a  gift  by  a  sonieSs  proprietor  of 
his  entire  estate  in  favour  of  his  daughter  is  valid  in  the  presence 
of  the  donor's  nephews. 

In  No.  83  P.  B.  1900  (3)  it  was  decided  that  among  Arains 
of  the  Jullundur  district  a  gift  by  a  sonless  proprietor  of  the  whole 
of  his  estate  in  favour  of  his  daughter's  son  in  the  presence 
of  near  collaterals  was  valid  by  custom. 

It  is  urged  by  the  pleader  for  the  respondents  that  the 
above  decisions  raise  a  presumption  that  among  the  Arains 
of  the  Ferozepore  district  a  sonless  proprieter  has  power  to 
maue  a  gift  of  ancestral  property  in  favour  of  his  daughter  or 
daughter's  son,  and  that,  therefore,  the  gift  in  dispute  is  prima 
facie  valid.  The  entries  in  the  vernacular  Biwaji-am  of  the 
Zira  tahsil  prepared  by  Mr.  Francis  (Chapter  X,  pages  79  and 
80)  go  to  show  that  a  sonless  proprietor  has  power  to  make 
a  gift  of  a  portion  of  his  estate  to  his  daughter  by  way  of 
dowry  or  otherwise,  and  several  instances  of  such  gifts  by 
Arains  are  given  under  answers  to  questions  86  and  87  which 
have  to  be  read  with  the  answer  to  question   90. 

The  decision  of  this  Court  reported  as  No.  107  P.  B. 
1892  (4)  strongly  supports  the  respondents'  contention.  In  that 
case  it  was  held  that  according  to  the  custom  of  the  Arains  of 
tahsil  Zira  in  the  Ferozepore  district  a  khanndamad  may  be 
appointed  to  succeed  to  the  estate  of  a  souless  proprietor  to 
the  exclusion  of  his  brothers  and  nephews.  If  a  khan'jdamad 
could  bo  »o  appointed  by  custom  applicable  to  the  Arains  d  fortiori 
the  daughter  whose  husband  is  a  khanadamad  can  be  appointed 
an  heir,  the  real  intention  in  all  these  cases  being  to  benefit  the 
daughter's  issue.  Furthermore,  if  the  daughter  could  validly 
be  appointed  an  heir,  her  succession  can  be  accelerated  by 
means  of  a  gift  in  her  favour,  and  that  is  precisely  what  has 
happened  in  this  case. 

The  respondents'  witnesses  have  given  several  instances  in 
which  an  Arain  proprietor  has  made  a  gift  of   anc«  stral    property 

(l)  92  P.  B.  1888  (Nihal  v.  Pala). 

(s)    2  P.  B.  1897  (Sadulla  v.  Husain), 

I3)  83  P.  B.  1900  (Alia  Dia  v.  Nar  Bahhsh). 

(*)  107  P.  B.  1892  (Pt'r  Balch$h  v  Isa)> 
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in  favour  of  his  daughter.  Mussammat  Bhago  states  that  her 
father,  Ilahia,  gifted  his  land  to  her,  her  husband  being  a 
hhiiwidamad.  A  suit  was  brought  by  the  collaterals  of  Ilahia 
to  contest  the  gift  in  question,  but  it  was  dismissed,  both  the 
Courts  of  first  instance  and  the  Appellate  Court  holding  that 
the  gift  was  valid  by  custom  (see  copies  of  judgments  in 
Muhammad  Bakhsh  and  others  versus  Ilahia  and  ethers,  dated  the 
3rd  December  1907,  and  the  15th  May  1908,  respectively).  Pir 
Bakhsb,  witness,  mentions  five  instances  in  which  gifts  were 
made  by  sonless  Arains  to  their  daughters,  and  none  of  those  gifts 
Was  ever  contested.  Rohela  similarly  mentions  a  gift  made  by 
one  Yusaf,  a  sonleBs  Araiu,  to  his  daughter's  son.  It  is  6aid  that 
the  reversioners  sued  to  set  aside  the  gift,  but  the  suit  was  dis- 
missed. This  witness  also  mentions  four  other  gifts  to  daughters 
which  were  made  with  the  consent  of  the  reversioners  of  the 
donors  concerned. ) 

The  appellants'  counsel  admits  that  he  is  unable  to  cite 
one  single  instance  in  which  a  gift  by  a  sonless  Aram  in  favour 
of  his  daughter  or  daughter's  son  or  khanadaviad  was  ever  set 
aside  on  the  suit  of  his  reversoners,  and  he  does  not  dispute  that 
one  of  tho  appellants'  witnesses  named  Rana,  mentions  an  instance 
of  a  gift  having  been  made  by  a  sonless  proprietor  belonging  to  the 
appellants'  family  in  favour  of  his  daughter,  which  gift  is  not 
shown  to  have  been  challenged  by  any  of  the  donor's  reversioners. 

For  the  foregoing  reasons,  I  bold,  in  agreement  with  the 
Courts  below,  that  Hasham  was  empowered  by  custom  to  make 
the  gift  in  dispute  in  favour  of  his  daughter,  Mussammat  Jio, 
and  upholding  the  decree  of  the  lower  Appellate  Ccutt  I  dismiss 
this  appeal  with    costs. 

Appeal  dismissed 


No.  14. 

Before  Eon.  Mr.  Justice  Johnstone. 

Dr.  MIR  HAIDAR  AND  OTHERS— (Defendants)— 
APPELLANTS, 
Versus 
MUHAMMAD  ALI—  (Plaintiff)— RESPONDENT. 
Civil  Appeal  No.  956  of  1909. 

Custom   (Alienation)-  Widow's  right  to  alienate- Say ade  of  Sialkut  City 
—  Muhatninadun  law. 

Held,  that   although  the  initial  presumption  in  the  case  of  non-agri. 
ciltural  Sayads,    residents  of  a  city,  is  that  they  follow  M.hammadan  law, 
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yet  where  in  defiance  of  that  law,  widows  take  over  the  whole  of  their 
husbands'  immovable  estate,  a  natural  presumption  arises  that  they  do  so, 
a9  life-holders  only,  subject  to  control  by  male  reversioners. 

Held  therefore,  that  among  the  parties  to  the  suit,  Sayads  of  Sialkot 
city,  there  is  a  presumption  in  favour  of  custom,  under  which  alienations 
by  a  widow  of  house  property  inherited  from  her  husband  are  liable  to 
be  contested  by  the  husband's  brother. 

Further   appeal  from    the   decree   of  A.  U.    Parker    Esquire, 
Divisional  Judge,  Sialkot  Division,  dated  the  22nd  July  1909. 

Fazal-i-Husain  and  Muhammad  Iqbal,  for  appellants. 

Muhammad  Taj-ud-din,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :—> 

Johnstone,  J. — In  this  case  the  sole  question  left  for  deter-  29th  Nov.  1909. 
mination  in  this  second  appeal  is  whether  these  Sayads  of 
Sialkot  city  follow  Muhammadan  law  or  follow  any  well  defined 
custom  under  which  alienations  by  a  widow  of  house  property 
inherited  from  her  husband  are  liable  to  be  contested  by  the 
husband's  brother.  The  issue  was  first  drawn  so  as  to  lay 
on  plaintiff  the  burden  of  proving  that  custom  governed  the 
case ;  bnt  on  hearing  preliminary  arguments  the  first  Court 
changed  the  onus  and  laid  it  upon  defendants,  who  were  called 
upon  to  prove  that  Muhammadan  law  must  be  looked  to  for 
the  rule  of  decision. 

In  my  opinion  the  initial  presumption  in  the  case  of  non- 
agricultural  city-dwelling  Sayads  must  always  be  that  they 
follow  Muhammadan  law. 

The  question  is  whether  that  presumption  has  been  rebutted. 
I  have  read  the  record  and  heard  arguments.  It  would  be  idle 
to  pretend  that  it  it  is  proved  that  in  all  reipects  Muhammadan 
law  has  been  followed,  but  it  is  equally  impossible  to  say 
that  the  family  has  in  all  respects  adopted  agricultural  custom. 
As  regards  Muhammadau  law  we  have  only  to  consider  that 
both  the  whole  of  the  landed  estate  of  the  late  Sher  AH  and 
his  house  have  gone  to  his  widow,  defendant  2,  in  their  entirety, 
and  that  in  the  cape  of  three  uncontfstfd  alienations  by  Sayad 
widows  of  Sialkot  those  of  1879,  1885  and  1905,  mentioned  by 
Mr.  Fazal-i-Husain — the  widows  similarly  seem  fo  have  succeeded 
to  the  whole  of  their  deceased  hasbands'  effects.  These  aliena- 
tions, being  uncontested,  may  be  made  the  basis  of  an  argument 
that  no  custom  of  control  of  Such  alienations  exists,  though,  as 
we  shall  see,  the  argument  wonld  not  be  an  unassailable  one; 
but  they  may  also  be  used  as  showing  that  succession  in  these 
families  is  not  in   accordance  with   the   elaborate  Muhammadan 
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system  of  dividing  up  an  estate  among  all  sorts  of  near  relatives 
in  prescribed  shares.  Again  in  some  of  the  precedents  set  forth 
in  this  case  we  find  daughters  wholly  excluded  from  inheri- 
tance, as  indeed  happened  in  the  present  case. 

On  the  other  hand,  no  clear  case  has  been  brought  to  my 
notice  of  control  of  alienations  of  immovable  property,  and 
this  leaves  the  question  to  bo  decided,  one  of  some  difficulty. 
Mr.  Taj-ud-din  'has  no  difficulty  in  showing  that  the  four 
precedents  relied  upon  by  Mr.  Fazal-i-Husain  in  argument,  namely 
judgment  of  Mr.  Lawrence  of  11th  February  1863,  judgment  of 
the  Divisioi  al  Judge  of  7th  November  1895,  and  the  two  cases 
of  1900  and  1905  are  not  of  much  value.  The  last  was  decided 
•  on  the  dictum  of  a  sort  of  arbitrator,  'who  Was  himself  a  defend- 

ant in  the  case.  Tho  second  is  hardly  in  point  at  all.  The 
third  is  most  like  the  present  case ;  but  neither  it  nor  the 
first  is  precisely  on  all-fours  with  it,  In  three  it  was  held  that 
the  Sayads  cf  Sialkot  city  followed  Muhammadan  law,  and 
in  the  second  we  have  a  similar  general  dictum  as  to  Syads 
of  tahsil  Raya.  But  the  first  was  written  at  a  time  whon  these 
questions  of  custom  ivere  not  understood. 

Mr  Taj-ud--din  lays  special  stress  on  certain  observa- 
tions of  Rattigan,  J„  at  page  288  of  74  P.  R.  1902  (*),  a 
ruling  I  assisted  in  propounding  ;  but  I  think  the  authority 
most  clearly  in  point  here  is  18  P.  B.  1906  (2),  in  whioh  Lai 
Cband,  J,  and  myself  pointed  out  that,  where,  in  defiance  of 
Muhammadan  law,  it  is  found  that  widows  take  over  the 
whole  of  their  husbands'  immovable  estate,  there  is  a  natural 
presumption  that  they  do  eo  as  life -holders  only  Bubject  to 
control  by  male  reversioners,  I  fully  endorse  that  dictum 
because  it  seeroa  to  me,  that  Muhammadan  law  being  clearly 
renounced,  a  custom  under  which  a  widow  should  take  all  her 
husband's  land  and  houses  as  a  full  owner  subject  to  no  control 
is  in  this  countiy  an  unthinkable  custom.  It  is  so  contrary  to 
general  sentiment  and  practice,  that  it  would  have  to  be 
strictly  proved ;  that  is,  it  would  have  to  be  shown  that  widows 
had,  in  a  reasonable  number  of  cases,  vindicated  this  extra- 
ordinary position  in  the  face  of  opposition  by  near  reversioners. 
Nothing  of  this  kind  has  been  shown  here, 

Mr.  Fa/al-i-Husain  argued  that,  as  no  custom  is  directly 
proved  of  control  by  reversioners,  plaintiff  should    have   sued  for 


(')  74  P.  R.  1902  {Muhammad  Anwar- ul-Haq  v.  Habib-ul-  Rahman), 
(?)  18  P.  R.  I'JOC  (Abul  Hassan  v.  Habib.tUlah). 
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possession  of  his  share  under  Muhammadan  law  ;  but  the  remarks 
I  have  jnst  made  show  that  in  my  opinion  there  is  in  the 
present  case  a  presumption  in  favour  of  a  custom  of  control,  and 
this  amounts  to  sufficient  proof. 

For  these  reasons,  I  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No.  15. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

MOTI  RAM   AND    OTHERS— (Plaintiff*)—  APPELLANTS. 

Versus 

HARBHAGWAN  DAS— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  494  of  1910. 

Mortgage — Simple  usufructuary — Sale  of  mortgaged  property  in  execu- 
tion of  decree  for  instalments  due  — Validity  of — Transfer  of  Property  Act,  IV 
o/1882,  sections  G7  and  99. 

Where  a  mortgage-deed  of  a  house  for  Rs.  600  contained  no  condition 
for  right  of  entry  in  default  of  payment  and  no  undertaking  to  repay  the 
principal,  the  sole  conditions  being  for  payment  by  the  mortgagor  of  Rs.  45 
per  annum  as  rent  for  the  occupation  of  the  house  and  in  default  of  payment 
of  rent  for  one  year,  for  payment  of  interest  at  2  per  cent,  per  mensem  on  the 
rent  due  and  for  recovery  by  the  mortgagees  of  interest  from  year  to  year 
from  the  mortgaged  property  and  from  the  other  property  of  the  mortgagor, 
and  the  mortgagee  in  1897  sued  and  obtained  a  compromise  decree  for 
Rs.  80C,  recoverable  first  from  the  mortgaged  property  and  then  from  the 
other  property  of  the  mortgagor,  and  in  1898  the  mortgagees  applied  for 
execution  of  their  decree  by  sale  of  the  mortgaged  property  and,  on 
obtaining  permission  to  bid  at  the  sale,  purchased  the  property  in  1899,  and 
received  possession  in  1903  by  a  certificate  signed  by  the  mortgagor  who 
remained  in  possession  as  tenant,  and  on  refusal  to  vacate,  the  present  suit 
for  possession  was  filed  by  the  mortgagees  in  1909  and  dismissed  by  both 
the  Courts  on  the  gronnd  that  the  sale  was  void  under  section  99  of  the 
Transfer  of  Property  Act,  1882.— 

Held,  by  the  Chief  Court  on  further  appeal— 

(1)  that  the  mortgage  was  a  simple  mortgage  usufructuary  as  defined 
in  Macpherson  on  Mortgages,  ed.  IV,  p.  14, 

(2)  that  the  suit  of  1897  was  of  the  nature  described  in  section  67  of 
the  Transfer  of  Property  Act  as  a  suit  for  an  order  that  the  property 
mortgaged  be  sold,  'vthe  remedy  prescribed  for  a  simple  mortgage)  and  clause 
(a)   of  the  section  was  not  applicable  and  did  not  bar  the  suit  for  sale, 

(3)  that  the  rule  contained  in  section  99  of  the  Act  was  inapplicable 
the  compromise  decree  having  specifically  provided  for  recovery  of  the 
amount  due  by  sale, 

(i)    that    moreover    section    99   of  the   Act    had  not  been   extended 
to  the  Punjab,  and  had  been  disapproved  of  as  a  legislative  mistake  by  the 
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select  committee  appointed  to  consider  the  amendment  of  the  Code  of  Civil 
Procedure,  and 
x  (5)     that   the  purchase  by  the  mortgagees  was   consequently  valid  and 

conveyed  a  good  title  to  them,  entitling  them  to  a  decree  for  possession  on  the 
mortgagor  declining  to  vacate  and  denying  their  title 

Further  appeal  from  the  decree  of  M.  L.   Waring,    Esquire,  Divi- 
sional Judge,  Jullundur,  dated  the  \4<th  October  1909. 
Sheo  Naraii),  for  appellants. 
Lai  Chand  and  Moti  Ram,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as   follows  :  — 
23rd  Dec.  1910.  Sir  Arthur  Reid,  C.  J.— The   defendant-respondent   mort- 

gaged a  house  to  the   plaintiffs-appellauta'    for  Rs.    600,    April 
27th,  1893. 

The  mortgage-deed  contained  no  condition  for  right  of 
entry  in  default  of  payment  and  no  undertaking  to  repay 
the  principal.  The  sole  conditions  were  for  payment  by  the 
mortgagor  of  Rs.  45  per  annum  as  rent  for  the  occupation  of  the 
house  and,  in  default  of  payment  of  rent  for  one  year,  for 
payment  of  interest  at  2  per  cent,  per  mensem  on  the  rent  due, 
and  that  the  mortgagees  could  recover  interest  from  year  to 
year  from  the  mortgaged  proporty  and  from  the  other  pro- 
perty  of  the  mortgagor,  payment  of  as  much  as  hnlf  of  the 
principal  entitling  the  mortgagor  to  a  proportionate  redaction 
of  the  ront. 

In  August  1897,  the  mortgagees  sued  for  recovery  of  Rs.  477 
to  be  recovered  from  the  mortgaged  property  and  the  other 
property  of  the  moitgagor. 

Iu  December  1897,  a  compromise  decree  was  passed  for 
Ra-  200  payable  in  April  May  1898,  aud  recoverable  first 
from  the  mortgaged  property,  and  then  from  the  other  property 
4  of  the  mortgagor.  In  July  1898  the  mortgagors  applied  for 
execution  by  sale  of  the  mortgaged  property,  and  on  the  18th 
July  permission  to  bid  at  the  sale  was  granted  to  the  moit- 
gagees.  They  purchased  in  April  1899  for  Rs  TOO  and 
received  possession  in  January  1903,  by  a  certificate  signed 
by   the  mortgagor,    who   remained   in    possession  as  tenant. 

The  present  suit  is  for  possession  of  the  mortgaged 
property,  the  respondent  having  refused  to  vacate. 

I 

The  mortgage  has  been  very  loosely  described  by  the 
Courts  below.  It  was  a  simple  mortgage  usufructuary,  as  de- 
fined in  Macpherson  on  Mortgages,  ed.  4,  p.  14,  and  "  as  in  a 
"  pore  simple  mortgage,  the  mortgagor   was  personally  liable 
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"  and  his  estate  was  subject  to  be  sold  on  default  though 
"  redeemable  until  sold."  There  was  no  necessity  for  mutual 
accounts  being  taken,  as  none  existed,  the  sole  question 
between  the  parlies  being  how  much  of  the  sums  payable 
annually  as  interest  or  lent  bad  been  paid  and  how  much 
was  due.  The  suit  of  1897  was  of  the  nature  described  in 
section  67  of  tho  Transfer  of  Property  Act,  as  a  suit  for  an 
order  that  the  property  mortgaged  be  sold,  the  remedy  pre- 
Bcribed  for  a  simple  mortgagee,  and  clause  (a)  of  the  section 
was  not  applicable  and  did  not  bar  the  suit  for  sale.  It 
was  therefore  unnecessary  for  a  second  suit  of  the  same 
nature  to  be  filed  before  the  mortgaged  property  could  be 
sold,  and  the  rule  contained  in  section  99  of  the  Act  was 
inapplicable,  the  compromise    decree  having  specifically  provided 

»or  recovery  of  the  amount  due  by  sale,  bhah  Mohsih-ud'Dm 
,  Sheo  Logan  Sahu,  Q)  is  in  point. 
A  mass  of  authority  was  cited  on  either  side. 
2  P.  B.  1907  (2)  dealt  with  a  mortgage  by  conditional  6ale 
and  is  obviously  inapplicable,  there  having  been,  moreover,  no 
compromise  decree  as  remarked  in  the  judgment,  the  mortgage 
was  a  "  conditional  mortgage  which  plaintiff  could  not  foreclose 
"  without  takiug  certain  steps  under  the  Regulation  and  without 
**  giving  a  year  of  grace  to  the  defendants  within  which  to 
'    "redeem," 

Wadero  Snmar  v.  Sajan  Mai  (3),  is  a  case  in  which  the 
Judicial  Commissioners  of  Sind  disagreed  as  to  a  mortgagee's 
right   to  purchase  at  auction    with  the  permission  of   the    Court,  x 

though  they  concurred  in  the  conclusion  that  a  mortgagor 
was  barred  from  suing  for  redemption  after  the  mortgaged 
property  had  been  sold  in  execution  of  a  money  deciee  and 
purchased  by  the  mortgagee.  In  Bechu  Singh  v.  Becharam 
Sahu  (4)  it  was  held,  that  where  a  compromise  decree  directs 
the  sale  of  mortgaged  property  in  execution  in  the  event  of 
failure  by  tho  mortgagor  to  pay  two  consecutive  instalments 
and  failure  took  place,  the  mortgagee  was  entitled  to  execute 
the  decree  without  recourse  to  ar.other  suit. 

In  Khairaj  Mai  v.  Daim  (6),  their  Lordships  of  the  Privy 
Council  stated  that  they  threw  no  doubt  on  the  principal,  acted 
on   in    many     cases   in    India,    that    a  mortgagee    cannot    by 

(l)  (1809,  2  I.  C.  265.  <3>  (1909)  1 1.  C.  952. 

(»)  2  P.  R.  1907  (Ja^an  Nath  V.  Budhwa\         (4)  (1909;  10  C.  L.  J.  91. 
(*)  (1905)  I.  L.  B.  32  Cul.  296  P.  C. 
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obtaining  a  money  decree  for  the  mortgage  debt  and  taking 
the  equity  of  redemption  in  execution,  relieve  himself  of  his 
obligations  as  mortgagee,  or  deprive  the  mortgagor  of  his  right 
to  redeem  on  accounts  taken  and  with  the  other  safeguards  usual 
in  a  suit  on  a  mortgage. 

In  Ashutosh  SiMar  v.  Behari  Lai  Kirtania  (1),  it  was 
held,  that  a  Sale  held  in  contravention  of  the  terms  of  section 
99  of  the  Transfer  of  Property  Act  was  not  a  nullity  but 
an  irregular  sale  which  could  be  set  aside  only  on  application 
under  section  244  of  the  Code  of  Civil  Procedure  before 
confirmation,  unless  fraud  or  other  reason  for  ignorance  of 
sale  proceedings  was  established. 

The  mortgage  in  suit  was  usufructuary  and  tbeir  Lordships 
proceeded  to  distinguish  the  case  before  them,  on  the  ground 
that  the  point  in  issue  in  the  suit  had  been  referred  by 
the  parties  to  arbitration,  aud  that  the  case  had  consequently 
been  taken  out  of  the  hands  of  the  Court.  This  authority 
therefore  does  not  help  the  mortgagor.  In  Husein  v.  Shankar 
Gxri  (2)  it  was  held  that  the  son  of  a  mortgagee  took  an 
absolute  title  in  the  mortgaged  property,  purchased  by  him  at 
auction  in  execution  of  the  mortgagee's  money  decree,  and  was 
not  liable  to  be  redeemed  tit  the  suit  of  the  heirs  of  the  mort- 
gagor, the  transactions  having  been  prior  to  the  passing 
of  the  Transfer  of  Property  Act.  Martand  Balkishna  Bhat  v. 
Dhondo  Damodar  Rulkarni  (s)  cited  for  the  mortgagor  here,  was 
distinguished  on  the  ground  that  in  it  the  mortgagee  purchased 
benami  through  his  servant,  without  consent  of  the  Court.  The 
22  Bombay  case  is  consequently  distinguishable  from  the  present 
case  and   does  cot  help  the  mortgagor. 

In  Muthuraman  Ghetii  v.  Ettapasami  (4),  the  Court 
held  that  if  there  was  in  fact  a  decree  for  a  sale  of  mort- 
gaged property,  the  plaintiff  as  son  of  the  judgment-debtor, 
born  after  the  date  of  the  decree  though  before  the  sale,  could 
not  question   the   sale  and  had  no  right  of  redemption. 

In  Dharanikota  Venhayya  v.  Budharazu  Surayya  Garu  (B), 
it  was  held  that  a  mortgagor,  against  whom  a  simple  money 
decree  had  been  passed  in  favour  of  the  mortgagee,  was  not  en- 
titled to  redeem  after  the  mortgagee  had  purchased  the  mortgaged 
property  at  auction  in  execution  of  the  decree.  The  Court  speci- 
fically dissented   from   the  22    Bombay   case  referred  to  above. 

(>)  (1908)  I.  L.  R.  35  Cal.  61  F.  B.  (8)  (1998)  I.  L.  R.  22  Bom.  624. 

(')  (1899)  I,  L.  R.     23  Bom.  119.  («)  1899)   /.  L.  R.  22  Mad.  372, 

<»)  (1807)  I.  L.  R.  30  Mad.  362. 
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In  Mata  Din  Kasodhan  v.  Kazim  Husain  (*)  at  pp.  460-1, 
Mahmud,  J.,  who  was  in  the  minority  of  one  to  fonr,  made 
certain  remarks  which  do  not  help  the  respondent-  The 
fact  that  the  mortgage  in  suit  was  a  simple  mortgage  usu- 
fructuary, distinguishes  it  from  some  (of  the  cases  above  cited, 
and  the  weight  of  authority  is  very  strongly  in  favour  of  the 
conclusion  that  the  purchase  by  the  moitgagees  was  valid 
and  conveyed  a  good  title  to  them.  Moreover  section  99  of 
the  Transfer  of  Property  Act  has  not  been  extended  to  this 
Province,  and  has  been  disapproved  of,  as  a  legislative  mistake 
by  the  select  committee  appointed  to  consider  the  amendment 
of  the  Code  of  Civil  Procedure.  There  is  no  question  here  of 
accounts  being  taken  or  of  steps  preliminary  to  foreclosure. 
Under  the  compromise  deed  the  mortgagees  were  entitled 
to  payment  of  a  fixed  sum  on  or  before  a  fixed  date,  and  in 
default  of  payrrent  were  entitled  to  receive  the  sura  due 
by  sale  of  the  mortgagor's  rights  and  interests  in  the  mort. 
gaged  property  and  to  purchase  those  rights  aud  interests 
with  the  Court's  permission. 

Inasmuch  as  the  mortgagor  decline!  to  vacato  and 
denied  the  mortgagee's  title  they  were  at  liberty  to  bring  this 
suit  and  were  entitled  to  a  decree. 

The  result  is,  that  I  decree  the   appeal  and   the  suit  and  set 
aside   the   decrees   of   the     Courts    below    with     costs     of     all 

Courts. 

Appeal  accepted. 

No-  16. 
Before  Hon.  Sir  Arthur  Eeid,  Kt.,  Chief  Judge. 
HARNAM  SINGH  AND  OTHERS— (Plaintiffs)     APPELLANTS, 

Versus 

LACHV5AN  SINGH   AND   OTHERS- ( Defendants)— RB6PON- 

DENTS. 

Civil  Appeal  No.  620  of  1910. 

Custom  {Alienation)  Oral  gift  of  ancestral  land  by  sonless  proprietor  in, 
favour  of  daughter  s  sons — validity  of — Kalon  Jats  of  Tahsil  Shakxrg irh 
District  Qurdaspur  —  Riwaj-i-am. 

Held,  that  among  Kalon  Jats  of  Tahsil  Shakargarh,  District  Gurdaspur 
an  oral  gift  of  ancestral  land  by  a  sonless  proprietor,  followed  by  a  mutation, 
in  favour  of  his  daughter's  sons,  whose  father  remained  in  the  donor's  house 
from  the  date  of  his  marriage,  is  valid  by  custom  under  the  Rhcaj-i-am  6up. 
ported  by  instances. 

(l)  (.1891)  I.  L.  B.  13  All.  432  F.  B. 


38  CIVIL  JUDGMENTS— No.  16.  LR»corD, 

Further  Appeal  from  the  Decree  of  Khan  Bahadur  Khan  Abdul 
Ghafur  Khan,  Khan  of  Zaida,  Additional  Divisional  Judge, 
Amritsar  Division,  at  Sialhot,  dated  the  22nd  April,  1910. 

Vaughan,  for  appellant. 

The  order  of  the  learned  Judge  was  as  follows  .— — 
\7th  Jan,  191  1.  Sir  Abtour  Reid,  0.  J. — 1  see  no  reason  for  interference. 

The  answering  defendants,  now  respondents,  are  sons  of 
Snrjan  Singh  and  of  his  wife,  the  daughter  of  Rai  Singb,  a 
soilless  proprietor  of  the  Kalon  Jat  tribe  of  Tahsil  Shakargarb, 
District  Gurdaspur. 

Rai  Singh  made  an  oral  gift  of  ancestral  land  followed  by 
mutation  of  names  to  these  defendants  and  the  gift  has  been 
attacked  by  his  near  collaterals.  The  record  contains  evidence 
which  has  not  been  shown  to  be  false,  that  Surjan  Singh 
remained  in  Rai  Singh's  house  from  the  date  of  his  marriage. 
The  Ritcaj-i-am  is  in  favour  of  the  validity  of  the  gift,  and 
I  concur  with  the  Lower  Appellate  Court  in  the  conclusion 
that  an  oral  gift,  followed  by  mutation,  fulfils  the  conditions  of 
the  RiiO'ij-i-am. 

Answers  7  and  10  at  pages  34  and  35  of  Dane's  Customary 
Law  of  the  Gurdaspur  District,  are  also  in  favour  of  the 
validity  of  the  gift,  and  the  patwari  cited  2  uncontested 
instances  of  similar  gifts  in  tin  village  and  got  of  the 
parties. 

89  0)  and  198  P.  R.  1900  (*)  do  not  help  the  appellants,  as 
they  dealt  with  Riwaj-i-am  unsupported  by  instances,  and  101 
P.  H.  1895  (3)  dealt  with  a  gift  by  a  Mahomadan  Gorewha 
Rajput  of  the  Jullundur  District,  opposed  to  the  Riwaj-i-am 
in  force. 

The  oral  evidence  cited  for  the  appellants  to  the  effect 
that  the  custom  set  up  did  not  exist  and  that  no  such  gift 
had  ever  been  made  in  tho  village  is,  in  my  opinion,  worth- 
less. 

The  validity  of  the  gift  h*8  been  established,  and  I  dismiss 
Hie  appeal  under  O.der  XLT,  mle  11  of  the  Code  of  Civil 
Procedure. 

Appeal  dismissed. 


(>    89  P.  R.  1900   (Allah  DH In  v.  Allah  Bakhsh) 

(»)  108  P.  R.  1900  {Nizam  Din  v.  8h>ihab.ftd-din). 

(a)  101  P.  R.  1S95  (MuMummat  Lakhon  v.  Rahmut  Khan). 
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No-  17. 

Before  Eon.  Mr  Justice  Johnstone. 

MIRAN  BAKHSH— (Plaintiff)— PETITIONER, 

Versus 

SHER  MUHAMMAD— (Defendant)— RESPONDENT. 

Civil  Revision  No.  3157  of  J 9 10. 

Arbitration— pendente  lite — Agreement  to  refer,  made  by  parties  out  of 
Court—  Application  presented  to  Court  by  one  party  only — Civil  Procedure 
?ode,  Act  V  of  1908,  Schedule  II,  Article  I 

Where  a  suit  was  instituted  in  June   1910,   and  on  3rd  October  parties, 

igreed  out  of  Court  to  nominata  certain  arbitrators  to  decide   their  dispute 

id  in  pursuance  of  the  agreement  had  a   petition  to  the  Court  written  out, 

id  owing  to  the  Judge's  absence  for  some    days,  the  petition  could  not  be 

sed  until  17th  October,  when  plaintiff  alone  presented  it   in  Court,  defendant 

lenying    having    agreed    to    arbitration    and    refusing    to    join    in_  the 

sresentation — 

Held,  that  not  only  the  writing  out  of  an  application,   but  the  presen. 

ition  of  it,  must  have  the  concurrence  of  all  the  parties,  to  fulfd  the  re- 

iiirements  of  Article  I  of  Schedule  II  of  the  Civil  Procedure  Code,   1908, 

ad    that    the   lower    Court    was    consequently    right    in    rejecting     the 

application. 

Detition  under  section  70  (a)  of  Act  XVIII  of  1884,  as  amended 
by  Act  XXV  of  1899,  for  revision  of  the  order  of  Munshi 
Muhammad  Alt,  Sub- Judge,  Hoshiarpur,  dated  the  )8th 
October  1910. 

Sakh  Dial,  for  petitioner. 

Abdul  Qadir,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  ;— 

Johnstonf,  J. — A  suit  was  instituted  in  June  1910.  On 
3rd  October  the  parties  apparently  agreed  between  themselves 
oat  of  Court  to  nominate  certain  arbitrators  to  decide 
thoir  dispute  and,  in  pursuance  of  the  agreement,  had  a  petition 
to  the  Court  written  out.  The  Judge  being  absent  for  some 
days,  this  petition  could  not  be  used  until  17th  October,  when 
plaintiff  alone  presented  ib  in  Court,  defeudant  denying  having 
agreed  to  arbitration  and  refusing  to  JQin  in  the  presentation. 
On  the  following  day  the  matter  was  a) gued  before  the  Court, 
which  decided,  that  as  both  parties  did  not  n  ake  tbe  }ippiie<.ti<n 
no  reference  to  arbitration  was  possible. 

As  the  point  was  one  of  some  difficulty,  I  admitted 
plaintiff's  petition   for  revision  and  I  have  now  heard  arguments. 


18*/i  Jan.  1911. 
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The  law  is  contained  in  Schedule  II,  Civil  Procedure    Code,  1908. 
The  first  article  of  the  schedule  runs  thus  :— 

"  (1)  Where  in  any  suit  all  the  parties  interested  agreed 
**  that  any  matter  in  difference  between  them  shall  be  referred 
11  to  arbitration,  they  may  at  any  time  before  judgment  is  pro- 
11  nounced  apply  to  the  Court  for  an  order  of  reference. 

11  (2)     Every  such  application  shall  be  in  writing." 

Article  3  begins  thus — 

"  The  Court  shall  by  order  refer  to  the  arbitrator  the  raat- 
"  ter  in  difference  ".  Article  I  states  the  conditions  under  which 
the  Court  may,  and  indeed  must,  make  a  reference.  Those 
conditions  clearly  ara  (a)  agreement  to  refer  arrived  at  by  the 
parties,  (6)  application  by  all  parties  interested.  In  the  present 
case  the  parties  did  enter  into  an  agreement  and  did  concur 
in  having  an  application  written,  but  only  one  party  presented 
the  application  and  asked  the  Court  to  act  upon  it.  The  question 
is  whether  article  1  can  be  said  to  have  been  satisfied. 

Many  authorities  have  been  quoted  to  me  and  I  have  looked 
at  a  few  more.  For  plaiutiff,  who  wishes  the  above  question 
to  be  answered  in  the  affirmative,  Mr.  Sukhdial  says  no 
direct  authority  is  to  be  found,  but  he  mentions  such  cases  as 
84  P.  R.  1901  B.  B.C),  Sami  Bai  v.  Premji  Pragji  (2)  and  Sulig 
Ram  v.  Jhunna  Kuar  (3).  I  do  not  think  any  of  these  proves 
the  point.  I  need  not  discuss  them  because  in  my  opinion 
the  further  authorities  to  be  discussed  below  make  the  case 
quite  clear  against  plaintiff,  Apart  from  authorities  Mr.  Sukh 
Dial's  main  argument  is,  that  in  as  much  as  an  agreement 
in  writing  to  arbitrate  entered  into  between  disputants  before 
any  suit  has  baen  instituted,  can  be  enforced  against  the  wishes 
of  a  party  to  that  agreement  under  article  17  of  the  schedule,  it 
would  be  anomalous  to  hold  that  an  agreement  of  similar 
kind  is  not  enforcible,  if  entered  into  during  the  pendency 
of  a  suit,  merely  because  one  party  changes  his  mind  before 
the  actual  presentation  of  an  application  in  Court,  especially 
where  the  parties  have  actually  goue  so  far  as  to  draw  up 
the  application.  This  argument,  which  at  first  sight  seems 
to  have  some  reason  in,  it,  fails  when  we  compare  article  1  and 
art:clo  17.  The  wording  is  different,  and  it  is  plain  that  the 
Legislature  contemplated  the  alleged  anomaly,  if  it  is  really  an 
anomaly  at  all,  for   see   the  interpretation   put  upon    th3  law  in 

V1)  84  P.  R.  1901  P.  B.  (Jhangi  Ram  v.  Mussammat  Budho  Bal). 
(s)  (1896>  I-  L.  R.  20  Bom.  304. 
0  (1882)  I,  L.  R.  4  All.  546. 
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25  P.  R.    1902  P.    C.  (')   at    p.  99—  (the  old    Civil   Procedure 

Code     was    then      in     force,    but   the     words   used     have    full 

application    here).      Their    Lordships    said  : — "  In   cases    falling 

"  ander      head     I*     the      agreement      to        refer        and      the      #  £*    arbitration 

"  application     to   the     Cour^     founded     upon     it   must   have  the 

**  concurrence   of   all  parties  concerned,  and    the   actual  reference 

"  is  the  order   of  the    Court,  so  that  no   question   can   arise   as 

"to  the  regularity  of   the  proceedings   up  to  that  point." 

This  seems  to  me  quite  clear,  and  to  be  in  accordance 
with  the  common  sense  view  that  not  only  the  writing-out 
of  an  application  but  the  presentation  of  it  niU9t  have  the 
concurrence  of  all  the  parties  concerned.  I  would  like  also 
to  rema'k  that  article  17  requires  an  agreement  in  writing.  It 
is  doubtful  whether  the  application  or  petition  in  this  case 
can  be  called  an  agreement,  but  1  need  not  press  this 
poiut. 

Iniur  Subbarami  Beddy  v.  Kandadai  Rajamannar  Ayyangar(~) 
lays  stress  on  the  necessity  for  consent  of  all  the  parties  ;  it 
seems  to  me  that  in  the  present  case  defendant  had  a  locut 
poenitentiie  and  took  advantage  of  it.  In  Farsidh  Nurain  Sinyh 
v,  Ghinshyam  Narain  Singh  (3)  it  is  said  that  all  parties  most  join 
in  the  reference,  and  Lai  Mohn  Pal  v.  Surya  Kumar  Djs  (4), 
which  at  first  sight  seems  against  defendant,  is  really 
distinguishable.  Th<  re  some  parties  merely  stood  apart  and  took 
no  share  in  the  proceedings,  allowing  the  reference  to  be  made 
and  tho  award  to  ba  prepared  and  presented  in  Court  with- 
out protest,  virtually  it  was  taken  that  they  had  by  silence 
given  consent.  Whether  the  law  is  correctly  stated  in  that 
ruling  or  not,  we  ueed  not  stop  to  consider,  in  any  case  it  is  no 
guide  here. 

For  these  reasons  I  dismiss  the  petition  with   costs. 

Revision  rejected. 

No-  18. 

Before  Hon.  Sir  Arthur  Reid}  Kt.,  Chief  Judge. 

BHANJAN  RAM— (Plaintiff)— APPELLANT, 
Versus 

SOHAURA — (Defendant)— Respondent. 
Civil  Appeal  So.  848  of  1910. 
Limitation — Suit  for  possession    of  part    of  land  purchased   but  not  de- 
livered with  the  rest — Indian  Limitation   Act,  XV  of  1877,  Schedule  II,  articles 
113  and  144. 

(')  25  P.  R.  1902  P.  C.  (Qhulam  Jilani  v.  Muhammad  Batsan). 
{*,  (19i3)/.  L.  R.  26  Mad.  47. 
(8)  (1904-05)  9  Cal.  W.  N.  673. 
(4)  (1906-07)  11  Cal.  W.  N.  1152. 
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Belli,  that  a  suit  for  possession  of  part  of  land  purchased  by  plaintiff 
from  defendant,  but  not  delivered  when  the  rest  of  the  land  purchased  was 
delivered,  is  not  governed  by  article  113  of  the  Limitation  Act  but  by  article 
144  of  the  Act. 

Further  appeal  from  the  order  of  Major  B.  0.  Roe,   Divisional  Judge, 
Multan,  dated  23rd  February  1910. 
Sob.an  Lai,  for  appellant. 

Mukerjee,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
21th  Jan.  1911,  Sir  Arthdp   Reid,   C.  J. —This  is  a  suit  for    possession    of 

land  on  the  ground  that  it  is  part  of  laud  purchased  by  the 
plaintiff  from  the  defendants  in  December  1896,  and  that  posses- 
sion of  it  was  not  delivered  to  him  by  the  defendauts,  when 
possession  of  the  rest  of  the  land  purchased  was  delivered.  The 
suit  was  iustituted  in  March  1908.  It  ha*  been  dismissed  by 
the  lower  Appellate  Court  on  the  ground  that  it  was  barred 
by  limitation  under  article  113  of  the  Limitation  Act,  beiug  a  suit 
for  specific  performance  of  contract.  The  lower  Appellate  Court 
relied  On  Muhi-ud-din  Ahmad  Khan  v.  Majlis  R<>i  (1),  in  which 
it  was  held  that  a  suit  to  have  a  sale-deed  executed  and 
completed  and  for  possession  of  property,  based  on  a  contract 
for  the  sale  of  certain  immovable  property  in  the  event  of 
the  vendor  obtaiuiLg  a  decree  establishing  big  title  to  the  property 
in  a  suit  filed  for  that  purpose,  was  governed  by  article  113. 
The  Court  held  that  the  right  to  possession  sprang  out  of 
the  contract  of  sale  and  that  the  relief  by  giving  pos- 
session was  comprised  in  the  relief  by  specific  performance  of 
the  contract  of  sale  and  could  not  be  governed  in  the  suit  by 
any  article  except   113. 

Counsel  for  the  appellant  cited  (1)  134  P.  R.  1883  (2)  in  which 
it  was  held  that  a  suit  for  possession  of  certain  land  mortgaged 
by  a  registered  deed,  by  the  terms  of  which  plaintiff  was  to 
hold  possession  of,  and  cultivate  the  land  paying  the  Govern- 
ment revenue,  was  governed  by  article  135  of  the  Limitation 
Act,  not  being  a  suit  to  compel  the  owner  of  the  land  to 
convey  a  right  of  possession  as  that  had  already  been  done, 
but  to  obtain  possession  of  the  land,  the  right  to  which  had 
previously  been  couveyed  by  the  registered  deed. 

(2)  Sheo  Prasad  v.  TJdai  Singh,  (3)  in  which  a  suit  on  a 
sale-deed  of  certain  property  of  which  the  vendor  was  not  in 
possession  al  the  date  of  sale,  though  his  title  to  it  bad  been 
adjudged  by  a  decree  against  which  au  appeal  was  pending,    was 


(»)  (1884)  l.L.  R.6  All,  231. 

(8>  134  P.  B.  1883,  {ham  Chand  v.  Qyan  Chand) 

(»)  (1876)  l.L.  R.  2  AU.  718. 
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governed  by  article  136  or  14i,  fcfce  suit  not  being  for  tbe 
specific  performance  of  a  contract  to  deliver  possession,  to  which 
article  113  was  applicab'e,  but  to  obtain  possession  in  virtue  of 
the  right  and  title   conveyed   to  the   purchaser, 

(3)  Shib  Lai  v.  Bhagwan  Das,  (*)  in  which  it  was  held 
that  the  execution,  registration  and  delivery  of  a  doed  of 
sale  aud  the  payment  by  the  purchaser  of  part  of  the  purchase- 
money  to  the  vendor's  creditors  constituted  a  full  transfer  of 
ownership  and  entitled  the  purchaser  to  maintain  a  suit  for 
possession  of  the  property  sold. 

(4)  Bam  Brosad  Janna  v.  Lakhi  Narain  Pradhan,  (3)  in 
which  it  was  held  that  article  144  governed  a  suit  for  possession 
by  a  purchaser  of  land  which  was  at  the  date  of  sale  not  in  the 
possession  of  the  vendor  but  of  a  lessee,  the  period  of  limitation 
running  from  the  data  on  which  the  vendor  recovered  possession 
from  (he  lessee. 

(5)  Umed  Mai  Motiram  v  Davubin  Dhondiba,  (8)  in  which 
it  was  held  that  tbe  execution  of  a  registered  sale-deed  of  a 
house  was  a  complete  sale  passing  title  to  the  purchaser, 
although    the   purchase-money    had  not  been  paid. 

It  is  true  that  in  the  P.  R.  case  cited  above,  the  subject 
matter  of  suit  was  a  mortgage,  and  that  article  135  does  not 
contain  the  words  "  not  hereby  otherwise  specially  provided  for  " 
which  appear  in  article  144,  but  the  ratio  decidendi  is  applicable 
to  the  present  case  and,  before  refusing  to  apply  article  144, 
it  mast  be  ascertained  that  some  other  article  is  specially 
applicable.  Tbe  authorities  above  cited  fully  dispose  of  the 
contention  that  plaintiff's  remedy  was  a  decree  for  speci6c 
performance  of  his  contract  and  not  a  decree  for  possession. 

The  facts  of  the  6  All.  case  are  clearly  distinguishable 
from  those  row  in  suit,  the  original  coutract  therein  having 
merely  given  a  right  to  the  execution  of  a  sale-deed 
and  the  suit  being  for  execution  and  completion  of  the  sale- 
deed  and  the  Court  having  held  that  the  suit  for  possession 
of  the  property,  which  was  the  subject  of  the  conttact,  could 
not  be  maintained  unless  the  suit  for  specific  perfonnance  of 
the    contrict    could    be  maintained. 

For  these  reasons  I  hold  that  the  suit  was  governed  by 
article  141  of  the  Limitation  Act  and    was   withiu  limitation. 


0)  (1889)  /.  L.R.  U  All  244.  (*)  (1886)    I.  L   R.  12  Cal.  197. 

(3)  (1878)  I.  L.R.  2  Bom.  547. 
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I  decree  the  appeal,  set  aside  the  decree  of  the  lower 
Appellate  Conrt  and  under  order  XLI,  rule  23  of  tho  Code 
of  Civil  Pi  ocedure  Code,  remaud  the  appeal  for  decision  in  ac- 
cordance with  law. 

Appeal  accepted. 


No-  19- 

Before  Hon.  Sir  Arthur  Reid,  Kb.,  Chief  Judge  ' 

ISHAR  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

MUSSAMMAT  BASANTI  AND  OTHERS  -  (  Defendants) - 

RESPONDENTS. 

Civil  Appeal  No.  421  of  1910. 

Custom  (Succession)— ividoio  of  grandson  in  presence  of  son — Nigar  Juts, 
Jullundur  tahsil. 

Held,  that  by  Custom  among  Nigar  Jats  of  the  Jullundur  tahsil  the 
widow  of  the  grandson  is  entitled  to  succeed  for  her  lifetime  or  until  re- 
marriage equally  with  the  son  of  a  deceased  proprietor. 

Further  Appeal  from  the  order  of  M.  L.  Waring,  Esquire,  Divisional 
Judga,  Jullundur,  dated  28th  January  1910. 
Sheo  Narain,  for  appellants, 
Sukh  Dial,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

1  t  Feb  1911  Sir  Arthur  Reid,  C.  J.— The  facte  are  stated   in   the   well 

reasoned  judgment  of  the  Court  of  first  instance,  and  I  pee 
no  reason  for  differing  from  the  concurrent  findings  of  the  Courts 
below  that  the  widow  of  the  grandson  has  discharged  tlie  bur- 
den of  proving  that  she  was  entitled  to  tike  for  her  lifetime  or 
until  remarriage  equally  with  the  son  of  the  deceased  proprietor. 
The  parties  are  Nigar  Jats  of  the  Jullundur  tahtil  and  Oislrict. 
Of  the  four  instances  of  mutation  in  favour  of  widows  of  deceased 
sons  with  sons  or  grandsons,  one  is  of  the  parties'  village  and 
three  are  of  two  villages  not  far  distant.  All  are  of  Jats  and  two 
including  that  of  the  parties'  village,  Kathar,  are  of  the  parties' 
got.  It  is  true  that  the  mutations  were  effected  in  October 
1907,  July  1907,  April  1902  and  in  1896,  respectively,  and  that 
one  or  at  most  two  only  are  sufficiently  old  to  peclude  the  pro4- 
bability  of  contest,  while  in  the  1907  mutations  it  dees  not 
appear  clearly  that  the  male  reir  was  present  or  was  of  age,  but 
in  one  of  these  last  the  uncle  of  the  male  hoir,  and  in  tho  other 
the   lambardar,   reported    that    both   parties    were    entitled    to 


th 
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mutation.  In  addition  to  these  four  instances  Indar  Singh,  lam- 
bardar  of  Beas  Pind,  the  village  in  which  one  of  the  mutations 
of  1907  and  the  mutation  of  1902  weie  effected,  deposed  to 
two  other  Jat  widows,  Mussammat  Raj  Kour  and  Mussammat 
Rnpar,  having  been  allowed  to  represent  their  deceased  husbands 
when  the  inheritance  opened  up. 

Against  these  has  been  cited  only  one  instance  of  the  Jullun- 
dur  district,  a  Nawashahr  tahsil  case,  in  which  the  Sub-Judge 
of  Jullundur  recorded  that  the  widow  had  adduced  no  evidence 
and  had  not  discharged  the  burden,  which  he  bad  imposed  on 
her  following  the  rale  laid  down  in  paragragh  9  of  Rattigan's 
Digest. 

30  P.  R.  1 909  (')  cited  by  the  Court  of  first  instance,  is 
very  much  on  all  foars  with  the  present  case,  and  the  evidence 
on  the  record  justifies  in  my  opinion,  the  decree  passed  in  favour 
of  the  widow  and  obviates  the  necessity  for  a  remand  for  further 
evidence  in  favour  of  or  against  the  custom  set  up  by 
her.  I  see  no  reason  for  holding  that  the  plaintiff-appellant  had 
not    ample  opportunity  of  adducing  evidenoe. 

It  is  significant  that  the  widow  was  allowed  to  take  posses- 
ion of  the  property  in  suit  on  the  death  of  the  last  proprietor, 
hough  it  is  not  alleged  that  the  plaintiff-appellant,  who  was 
son  of  the  deceased  and  uncle  of  her  late  husband,  was  absent 
from  the  village. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed* 

No.  20.    - 

Before  Eon.  Sir  Arthur  Reid,  Et.  Chief  Judge. 

SARDAR  ARUR  SINGH— (Defendant)— APPELLANT, 

Versus 

DATAL  SINGH— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1247  of  1909. 

Small  cause — Suit  for  a  share  in  offerings,  Darbar  Sahib,  Tarn  Tarari—* 
Provincial  Small  Cause  Courts  Act,  IX  of  1887,  section  15 — Revision — Punja  b 
Courts  Act,  section  70  (1)  (a)  and  (6). 

Plaintiff  sued  on  the  allegation  that  S.  S.  a  pujari  of  Darbar  Sahib  at 
Tarn  Taran  had  died  leaving,  inter  alia,  a  share  in  the  charhaiva  (offerings) 
and  in  the  income  of  a  jagir  attached  to  the  Darbar  Sahib,  that  the 
plaintiff  was  the  adopted  son  and  heir  of  the  deceased,  that  defendant  No.  1 
was  the  manager  of  the  Darbar  Sahib  who  had  collected  the  offerings  and 

(*)   80  P.  R.  1809  (Premi  v.  Khushal  Singh). 
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income, '  that  defendant  No.  2  was  the  brother  of  the  deceased  who  claimed  to 
be  his  heir,  and  that  the  share  of  profits  and  income  amounted  to  Bs.  800  up  to 
date  of  suit.  The  first  Court  decreed  Rs.  657-6-10  against  defendant  No.  1 
which  decree  was  upheld  by  the  Divisional  Court  on  appeal — 

Held,  that  the  suit  was  in  the  nature  of  small  cause  and  as  the  value 
of  it  was  less  than  Rs.  1,C00  no  appeal  lay  under  section  70  (1)  (fc)  of  the 
Punjab  Courts  Act. 

Eeld  also,  that  the  lower  appellate  Court  Lad  not  ignored  or  placed  a 
perversely  eironeous  interpretation  upon  any  evidence  cited,  and  that  a 
mere  misinterpretation  of  documents  or  error  in  law  was  no  ground  for 
interference  on  revision  under  section  7"  (1)  (a). 

Further  appeal  from  the  decree  of  W.  LeBossignol,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  the  \§ih  April 
1909. 

Lai  Chand  for  appellant. 

Muhammad  Shafi  and  Duni  Chand  for  respondent. 

Tbe  judgment  of  the  learned  Judge  was  as  follows  :•— 

22nd  Dec.  1910.  Sib  Arthur  Reid,    C.  J.— The  first  question   for  decision  is 

whether  the  suit  is  a  small  cause.  If  thie  question  is  answered 
in  the  affirmative,  section  70  (1)  (o)  of  the  Courts  Act  is  not 
applicable,  the  sum  in  snit  being  less  than  Rs,  1,000. 

Counsel  for  the  respondent,  who  objected  that  section  70 
(1)  (6)  did  not  apply,  cited  (1)  188  P.  B.  1888  (*)  ;  (2)  81  P.  B. 
1889  (2)  ;  (3)  201  P.  B.  l»89  (3;  ;  (4)  84  P.  B.  1892  (4),  and  (5) 
Narayan  versus  Balaji  (6). 

The  appellant  is  manager  of  tbe  temple  in  suit,  and  tbe 
other  defendant  is  brother  of  the  late  Santokh  Singh,  whose 
adopted  son  the  plaintiff-respondent  claims  to  be.  The  suit 
was  for  a  share  of  Santokh  bingh's  share  as  pujari  in  the  income 
of  the  Darbar  Sabi'j  at  Tarn  Taran,  Amritsar  district.  The 
main  issue  raised  here  was  whether  adoption  conferred  on  the 
plaintiff-respondent  the  right  to  share  in  the  offerings  and 
the  profits  of  the  jagir  attached  to  the  Darbar  Sahib,  consti- 
tuting the  income  thereof. 

In  (1)  cited  above  a  Division  Bench  held,  that  a  suit  against 
the  manager,  tbe  distributing  durogha  and  certain  pujaris  who 
denied  the  plaintiff's  right  for  a  sharo  of  money  received  for 
pujaris  was  a  small  oause,  in  spite  of  the  fact  that  a  question 
of  title  had  been  raised  by  the  defendant's  pleadings. 


Kx)  188  P.  R.  1888  (Atra  v.  Jowala  Singh). 

C2)  HI  P.R.  1889  (Harnatn  v.  Gandu). 

(*)  204  P.  R.  1889  (Hayat  Shah  v.  J-iwaya). 

(  )  S*  P.  R.  1892  (Jowahir  Singh  v,  Sardar  Man  Singh). 

(§)(1895)/.  L.  R.  21  Bom.  218. 
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Iu  (2)  a  Division  Bench  held,  that  a  suit  by  certain 
acharajs  to  recover  from  the  defendant  the  virt  realised  by 
him  upon  a  death  on  a  date  alleged  by  plaintiff  to  have  been 
allotted  to  them  alone,  was  a  small  cause  and  was  not  excluded 
from  the  jurisdiction  of  a  Small  Cause  Court  by  article  13  of 
the  second  schedule  of  Act  IX  of  1S87,  which  must  be  limited 
to  suits  against  the  person  bv  whom  the  dues  are  payable  or 
his  legal  representative  and  cannot  be  extended  to  suits  for 
recovery  of  dues  from  a  person  to  whom  they  havo  been 
wrongfully  paid 

In  (3)  Rivaz,  J.  held,  that  a  suit  by  the  chaudhris  of  a  vil- 
lage against  the  zamindars  for  a  sum  wrongfully  realized  by 
the  latter  as  a  percentage  on  all  articlen  sold  in  the  village,  that 
percentage  being  the  right  of  the  chaudhris  was  cognisable  by 
a  Small  Cause  Court,  section  77  (j)  of  the  Tenancy  Act  beiug 
limited  tj  suits  against  the  persons  liable  to  pay  such  per- 
centage, and  article  39,  schedule  II  of  Act  IX  of  1887,  not 
being  applicable. 

In  (4)  a  Division  Bench  held  that  a  suit  for  a  certain  share 
of  offerings  received  at  a  shrine  for  a  certain  period,  on  the 
allegation  that  the  plaintiffs  were  successors  of  the  former 
incumbent  agaiust  two  defendants,  one  of  whom  was  the  mana- 
ger who  held  the  money  in  dispute  in  safe  custody  Dnly,  and 
the  other,  a  rival  claimant,  was  a  small  cause. 

Tn  (5)  a  Division  Bench,  constituted  by  Farran,  C.  J.  and 
Parsons,  J.  held,  that  a  suit  for  a  share  in  the  produce  of  certain 
dhara  and  hhote  (immovable)  properties,  Rs.  339-14-2  or  any 
other  sum  found  due  on  taking  accounts  from  the  defendant, 
the  managing  hhot  who  denied  the  plaintiff's  right  to  the  pro- 
duce of  some  of  the  properties,  was  a  small  cause,  in  spite  of 
a  question  of  title  being  raised  and  an  account  being  asked  for 
in  the  alternative.  Counsel  for  the  appellant  cited  (6)  Krishna- 
bhat  v.  Kapabha  (' )  ;  (7)  Venkaji  v.  Yamunabai  (2)  ;  (8) 
Balvanttav  v.  Purshotam  (3). 

In  (6)  a  Division  Bench  held,  that  the  office  of  hereditary 
priest  to  a  temple,  though  not  annexed  to  or  held  by  virtue  of 
the  ownerahip  of  any  land,  was  immovable  property  under 
Hindu  Law  and  must  be  treated  as  such  for  the  purposes  of 
clause  12  of  section  1  of  the  Limitation  Act,  XIV  of  1859. 


(i)  (18«9)  6  Bom.  H.  C.  B.  A.  C.  J.  137. 
(*)  U870)  7  Bom.  fl.  C  R.  A.  C.  J.  U4. 
(»>  (.1872)  9  Bom.  fl.  C.  R.  A,  C.  J.  99. 
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In  (7)  a  Division  Bench  held,  that  a  suit  by  an  alleged 
sharer  in  a  Tiakwartana  allowance  belonging  to  the  deshpnde 
tcatan  of  the  joint  family,  to  recover  from  the  defendant,  who 
received  the  whole  allowance  from  Government,  the  plaintiff's 
share  in  it,  was  not  a  small  cause  within  the  terms  of  section  6, 
Act  XI  of  1365,  "  personal  property  "  in  that  section  being 
limited  to  chattel  movable  and  not  including  claims  to  money 
other  than  those  distinctly  specified  in  the  statute. 

With  reference  to  this  ruling  it  must  be  noted  that  sec- 
tion 6,  Act  XI  of  1865,  specifies  the  suits  cognizable  by  Courts  of 
Small  Causes,  while  section  15,  Act  IX  of  18S7,  applies  the  Act  to 
all  suits  of  a  civil  natura  within  the  pecuniary  limit,  except 
suits  specified  in  the  second  schedule,  and  subject  to  the  pro- 
visions of  any  Act  for  the  time  being  in  force. 
In  (8)  a  Full  Bench  upheld  (6). 

In  80  P.  B.  1898  f)  a  Division  Bench  held,  that  a  ferry  such 
as  that  at  Khushalgarh  must  be  regarded  as  immovable  pro- 
perty vested  in  the  Local  Government  and  that  a  plaintiff,  when 
claiming  aa  lessee  to  recover  ferry  tolls  or  dues,  claims  to  recover 
by  reason  of  an  interest  in  immovable  property  transferred  to 
him  by  Government,  and  that  the  suit  is  excluded  by  article 
13  of  the  Small  Cause  Court  Act  of  1887  from  the  jurisdiction 
of  a  Small  Cause  Court.  The  facts  dealt  with  are  clearly  dis- 
tinguishable from  those  of  the  present  case  and  the  sums 
claimed    were  dues  in  respect  of  the  use  of  immovable  property. 

The  weight  or  authority  is,  in  my  opinion,  very  much  on 
the  side  of  the  piesent  suit  being  a  Small  cause,  and  the 
preliminary  objection,  that  no  appeal  under  section  70  (1)  (6) 
Hep,  must  be  allowed. 

Precedents  (1)  (2),  (4)  and  (5)  are  very  directly  in  point, 
and  articles  (11)  and  (12)  of  the  schedule  are  as  inapplicable  as 
article  (13),  the  fact  that  of  the  amount  in  suit  Rs.  62-10-0 
are  claimed  as  income  of  the  jagir  in  the  hands  of  the  manager 
not  placing  the  suit  on  a  footing  differing  from  that  occupied 
by  the  suit  dealt  with  in  the  21  Bom.  case. 

The  question  whether  section  70  (1)    (a)    of   the  Courts  Act 
is  applicable  remains. 

Counsel  for  the  appellants  contended  that  the  lower 
appellate    Court  had   ignored  a  mass   of  documentary   evidence 

(l)  80  P.  R,  1898  (Desa  Singh  v.  Narain  Das). 
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and  precedents  supporting  the  contention  that  the  dastur-ul-aml 
of  the  Amritsar  Golden  Temple  governs  the  Tarn  Taran  Darbar 
Sahib  and  cited  Greedharee  Das  v.  Nandkishore  Das  (1) 
where  it  was  remarked  (p.  428)  :  "  Tt  is  to  be  observed 
"that  the  only  law  as  to  these  mahants  and  their  offices,  functions 
"and  duties  is  to  be  found  in  custom  and  practice,  which  is  to 
•*  be  proved  by  testimony  ";  and  106  P.  B.  1908  (2),  in  which  it 
was  held  that  where  a  Court  ignores  important  documentary 
evidence  or  places  upon  it  a  perversely  erroneous  interpretation, 
it  acts  with  material  irregularity  within  the  termj  of  section 
70  (1)  (a). 

1  see  no  reason  for  holding  that  the  lower  appellate 
Court  has  ignored,  or  placed  a  perversely  erroneous  interpre- 
tation  upon  any  evidence  cited  and  mere  misinterpretation  of 
documents  or  erroi  of  law  does  not  justify  interference  undef 
section  70  (J)  (a). 

I  dismiss  tho  appeal  with  costs  and  I  decline  to  interfere 
under  section  70  (I)  (a).  The  fact  that  the  pecuniay  limit 
for  interference  under  section  70  (1)  (0)  in  small  causes  is 
Rs.  1,000,  while  under  the  Code  of  Civil  Procedure  the  pecuni- 
ary limit  for  second  appeal  in  small  causes  in  Rs.  500  only, 
does  not  extend  tho  power  to  interfere  under  section  70  (1) 
(a)  beyond  the  limits  prescribed  by  that  sub-section. 

Appeal  dismissed. 

Privy  Council- 
No-  81 

Present :  — 

Lord  Macnaghten. 

Lord  Mersey. 

Lord  Robson. 

Sir  Arthur  Wilson.  - 

Mr.  Ameer  Alt. 

BUR  SINGE  AND  OTHERS     (Defendants) -APPELLANTS. 

Versus 
UTTAM  SINGH  AND   OTHERS— (Plaintiffs)— RESPON- 
DENTS. 

Will — execution    of — Testamentary    capacity — Testator's     illness — Undue  9 

influence — Evidence— Burden  of  proof 

Held,  that  the  onus  of  proving  the  Testamentary  capacity  of  the  Testator 
lie    on  those  by  whom  the  will  is  propounded. 

O)  (1866-67)  It  if.  I.  A.  405. 

(5)  106  P.  B.  1908  {GhMa  Singh  v.  Sundar  Singh). 
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Held  also,  that  when  the  evidence  produced  is  found  to  have  discharged 
that  onus,  such  evidence  is  not  displaced  by  mere  proof  of  serious  illness  and 
of  general  intemperance  of  the  testator. 

Held  further,  that  circumstances  of  the  character  that  there  was  motive 
and  opportune  for  the  exercise  of  undue  influence  by  the  relatives  who 
attended  the  testator  at  the  time  of  his  illness  and  that  some  of  them  benefit- 
ed  by  the  will  to  the  exclusion  of  other  relatives  of  equal  or  nearer  degree, 
sometimes  suggest  suspicion  and  would  lead  the  Court  to  scrutinise  with 
special  care  the  evidence  of  those  who  propounded  the  will,  but  in  order 
to  set  the  will  aside  there  must  be  clear  evidence  -iat  undue  influence  was 
in  fact  exercised  or  that  the  illness  of  the  testator  so  affected  his  mental 
faculties  as  to  make  them  unequal  to  the  task  of  disposing  of  his 
property.  s 

Appeal  from  the  decree  of  the  Chief  Govrt,  Punjab    (Hon.   Mr.  Justice 
Rattigan  ami  Hon.  Mr.  Justice  Lai  Chand)  dated  the    Mth  June 
1907. 

[The  following  portion  of  the  jadgment  of  the  Chief  Court 
is  sufficient  for  the  purposes  of  this  report,  Ed.] 

The  next  question  is  whether  Shib  Singh  executed  the 
will  of  the  1 1th  June  1898  voluntarily  and  with  full  knowledgo 
of  its  contents  and  consequences. 

It  may    at    once   be   conceded  that   the   will    was    aotually 
executed    by   Shib  Singh   and   we   see   no    reason   to   doubt   the 
evidence  of  the    Beverend  Mr.  Chatterji   and  Dr.  Datta   that    on 
the  day    when  the   testator  signed  the  will    he  was  in    his   senses 
or  in  other  words,   that  he   was   not   unconscious  or  wandering 
in  his  mind.     This  much  may  be  admitted.     But  it  by  no  means 
follows  from  this  that  the   will   was   voluntarily   executed.     On 
the  contrary,   from  the  evidence  on    the   record  we   are   satisfied 
that   at  the   time,  when   the  will   was  made,  the   testator    was  in 
a  condition  which   rendered    him    powerless    to     withstand   the 
influence  of  Bur  Singh   and  Jowala  Singh.     He   was    practically 
at  death's  door,  and  he  had   been   removed    to   the   house    of  a 
Mnhammadan,  one  Talamand,     The  evidence  of  Lala   Narain  Das 
(p»per  book  p.  14)  and  Mian  Beli  Ham  (paper  book  p,  15)   shows 
that  he  was  at  this  time   in   an  utterly   helpless   condition,    and 
it  is    not   denied  that   Talamand,   in    whose    houso  he  spent   his 
last  days  on  earth,    refused  to  sign  the   will   as   a   witness.     All 
this   time  Bur  Singh  aad  Jowala  Singh  were  in    close   attendance 
upon  him   and  it  is   not  strange   therefore,    that   they  eventually 
succeeded  in    getting  him    to  agree    to  anything   they   suggested. 
The   unfortunate  man  was   probably   ready  to  agree  to   anything 
provided    he  was  left   in    peace,  and  he   therefore  was   prevailed 
upon  to   sign  a  will  leaving  the  whole  of  his  property  to    whom- 
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soever   it   might   please   these   two   persons   to   assign    it.     But; 
even  under   these  circumstances   he  does  seem  to  have  objected 
to   the   p  oposal   to   leave   his  wife   Mussammat    Charan    Kaur, 
practically   penniless.     Eat  with  this  last  effort  to  do    something 
for  his  wife,  his  will  gave   way  and  as  regards  all  other  matters 
he   v/as  not  in  a  position  to  gainsay  Bur  Sirgh  and  Jowala  Singh. 
There    was  no  reason    whatever    why  he  should  select  Bur  Singh 
as  the  one  of  bis  reversioners    who    was  entitled    to  special  con- 
sideration.  It  is  no  doubt  alleged  that  Bur  Singh  and    his  grand- 
father,   Ram  Singh,    rendered   services  to  the   deceased,   but   of 
these  alleged  services  there  is  no  real    proof.     The  oral  evidence 
on  the    point    is  of   the   vaguest   possible   kind  and   therefore  of 
no  value.     Nor   is   it  very   clear   bow    a   young    man,    such   as 
Shib   Singh,   would  be   in  need   of   such    services.     On  the  other 
hand    there  is  ample   documentary   evidence  to  show   that   until 
he   was  helpless   and  on  his   dying    bed,   Shib  Singh  was   by    no 
means  friendly    disposed    towards   Bur   Singh.      In    1891   there 
was  such  [enmity  between    Shib  Singh   and  Bur  Singh  that  they 
were   both   called  upon   to  give   security  to   keep  the  pi  ace   (see 
paper-book,   P«ge  59).     In    1896  Bur  Singh   was   the   principal 
plaintiff  in  the  suit  brought  by   the  reversioners  to  have  one   of 
his   alienations   declared  null  and   ^.oid,    and   on    the  4th  March 
of  that  year   Bur  Singh,  when    cross-examined   on  behalf  of  Shib 
Singh,   had  to  admit   that   on  the  death  of  Mussammat  Jas  Kaur, 
Sfcib  Singh's  sister-in-law,   for    whom  Bur  Singh  acted  as   agent, 
Shib  Singh  had  his  house  searched  with  a  \iew   to  finding  sundry 
articles,    which  Shib   Singh   alleged,    had    been    stolen  by  Bur 
Singh.     He    also  admitted  that  he  had    brought  a   criminal  case 
against  Shib  Singh's    servants.    Admittedly,  therefore,  up  to  1896 
the  deceased    and  Bur  Singh  were   on   the   very  worst  possible 
terms   and  there   is  no   evidence    whatever  to   show    that  this 
hostility  suddenly   came  to  an  end  and   that  the    two   became  so 
entirely  reconciled  that  Shib  Singh  of  his  own  free  accord    elected 
to  leave  his  property  partly  to  his   alleged  adopted  son,   Harbans 
Singh  and  partly  to    Bur  Singh  and  Bur  Singh's   brother,   Tata 
Singh,     Assuming  for    the   sake   of  argument  that  Bur  Singh's 
grandfather,    Ram    Singh,  looked   after   Shib   Singh     when    the 
latter   was  a  mere   youth    at    School,    we   still  fail    to   find   any 
reason  why    Shib  Singh,  had  he  been  a  free  agent,  should    have 
gone  out  of  his   way,  on  his  death  bed,   to  specially  favour    that 
one   of  his   collaterals    with    whom   he   had   during  his   lifetime 
been  at  bitter  enmity,     The   witnesses     who   say  that  Bur   Singh 
rendered  services  to  Shib  Singh   give  no  details   as   to  time  and 
plaoe,   *nd  obviously  it   was  not  necessary   to  show  that  after 
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1896  (when  the  two  were  on  the  most  hostile  of  terms)  a  recon- 
ciliation took  place  and  that  Bar  Singh's  conduct  towards  the 
deceased  £0  entirely  changed  that  be  who  had  been  an  enemy 
became  a  violent  partisan,  of  the  deceased  and  lemainedsoup 
to  the  date  of  the  latter's  death.  Of  course,  once  Shib  Singh 
became  utterly  helpless  and  incapable  of  exercising  his  own 
free  will,  it  is  quito  possible — indeed  it  is  proved, — that  Bur 
Singh  and  bis  friend  Jowala  Singh,  took  entire  charge  of  him 
for  purposes  of  their  own.  This,  however,  is  a  very  different 
thing  from  saying  that  Bur  Singh  was  the  one  collateral  whom 
Shib  Singh  was  anxious,  when  in  possession  of  his  full  faculties, 
of  benefitting  after  his  death.  In  our  opinion,  Shib  Singh  at 
the  time  when  he  executed  the  will  (a  few  days  before  his 
death)  was  in  an  utterly  helpless  condition  and  completely  at 
the  mercy  of  Bur  Singh  and  Jowala  Singh.  He  was  a  mere 
tool  in  their  hands  and  the  so  called  will  was  the  will,  not 
of  the  person  who  signed  it  as  testator,  but  of  the  two  persons 
who  took  advantage  of  his  helplessness  to  force  or  induce  (it 
matters  not  which)  him  to  execute  it  for  their  benefit. 

For  the  reasonB  given  we  hold  that  the  adoption  of  Harbaus 
Singh  is  not  proved  and  that  the  will  signed  by  Shib  Singh 
was  not  executed  by  him  of  his  own  free  accord.  We  accord- 
ingly accept  the  appeal  and  reversing  the  decree  of  the  lower 
Court,   we  grant  plaiutiffs    the  relief  for  which  they  pray. 

The  Judgment  of  their  Lordships  was  delivered  by 
Lord  Robson. 

2nd  Pec.  1910.  The  main   question  in  this    Appeal   is,  as  to  the   validity  of 

the   will   of  one  Shib  Singh,    who  was  a  Hindu  Jat,  residing  at 
Garhdiwala  in  the  District  of  Hoshiarpur  in  the  Punjab, 

There  is  a  further  point  as  to  whether  a  portion  of  the 
land  comprieed  in  the  will  is  ancestral  property  or  not.  That 
question  is  substantially  one  of  fact.  Both  the  Courts  below 
are  agreed  in  finding  that  the  property  in  dispute  was  acquired, 
and  no  reason  has  been  shown  to  their  Lordships  which  would 
justify  them  in  coming  to  a  different  conclusion. 

Shib  Singh  fell  seriously  ill  in  May  1898:  The  will  in  dis- 
pute was  made  by  him  on  the  11th  June  1898  and  he  died  on 
the  23rd  of  the  same  mouth.  It  is  alleged  by  the  Respondents 
in  their  plaint  that  the  will  was  executed  when  "  he  was  serious- 
"  ly  ill,  weak— really  at  death's  door- — and  not  in  possession 
11  of  his  right  senses  and  intellectual  powers,  and  was  under 
"  the  undue  influence  of  Jnwala  Singh,  father  of  the  Defend- 
ants, Harbaus  Singh  and  Bur  Singh." 
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None  of  the  Judges  had  the  advantage  of  seeing  the  wit- 
nesses as  the  evidence  was  taken  wholly  on  deposition  before 
the  trial.  There  was  very  little  conflict  of  evidence  on  the 
particular  facta  alleged,  so  far  as  those  facts  were  material 
to  the  making  of  the  will  or  tne  condition  of  the  testator,  and 
the  only  question  for  the  Courts  was  whether,  on  such  facts, 
the  charges  of  testamentary  incapacity  and  undue  influence  had 
been  established. 

Shib  Singh  was  brought  from  Garhdiwala  to  Hoshiarpur 
for  medical  treatment  on  the  advice  of  Mr.  Cbatterji,  a  mission 
teacher  with  whom  he  was  acquainted,  and  was  placed  under 
the  care  of  two  doctors.  He  was  accompanied  by  his  relative, 
the  defendant  Bur  Singh  and  his  brother-in-in-law  Jawala 
Singh.  His  physical  condition  became,  no  doubt,  rapidly 
worse,  and  he,  or  someone  about  him,  sent  for  his  lawyer 
Pundit  Jagan  Nath,  in  order  to  take  instructions  for  his  will. 
This  gentleman  gave  evidence  for  the  Appellants,  He  was 
an  old  friend  and  schoolfellow  of  the  testator,  and  had  been 
his  counsel  in  practically  all  his  litigation.  He  took  his  in- 
structions from  Sahib  Singh  himself,  and  visited  him  for  that 
purpose  on  several  occasions  before  the  day  on  which  the  will 
was  executed.  It  cannot  be  said  that,  so  far  as  the  relation- 
ship of  the  beneficiaries  to  the  testator  is  concerned,  there  was 
anything  unnatural  or  unusual  in  the  will.  A.n  allowance  for 
maintenance  was  made  to  the  wife  ;  certain  property  was  left 
to  the  defendants  Bur  Singh  and  Tara  Singh,  who  were  relatives 
and  whose  grandfather  is  stated  to  have  had  car*  of  Shib 
Singh  when  the  latter  was  a  boy  and  to  have  rendered 
him  important  services.  The  remainder  of  the  property 
went  to  his  nephew,  Harbans  Singh,  who  had  been  born  in 
Shib  Singh's  house  and  brought  up  by  him,  he  himself  being 
childless. 

The  will  was  dictated  by  the  Pandit  Jagan  Nath  (in  the 
presence  of  Shib  Singh)  to  a  petition  writer,  Madho  Ram,  who 
knew  Shib  Singh,  Dr.  Datta  and  several  zemindars  were  also 
present.  While  the  dictation  was  going  on  Shib  Singh 
made  various  observations  on  the  clauses,  and  some  alterations 
were  made  at  his*  suggestion  in  the  draft  ;  for  instance,  he  in- 
creased the  provision  for  his  wife.  Dr.  Datta  afterwards  read  the 
completed  document  over  to  him  and  satisfied  himself  by  ques- 
tions that  he  understood  it,  and  it  was  duly  signed.  Jagan  Nath 
had  previously  sent  for  the  Registrar  to  have  the  will  registered, 
but  the  Sub-Registrar  had  come  and  gone  before  the  will  was 
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signed,  and  in  the  course  of  conversation  on  this  subject  Shib 
Singh  said  he  was  tinder  the  treatment  of  doctors  and  he  would 
have  it  signed  by  them.  On  the  following  day,  therefore,  both 
doctors  signed  it,  and,  according  to  the  custom  of  their  pro- 
fession in  India  iu  such  cafes,  they  added  a  statement  of  their 
opinion  that  the  testator,  though  ill,  was  in  his  senses.  Dr. 
Datta  gave  evidence  at  the  trial  in  favour  of  the  will,  but 
Dr.  Duni  Chand  had  in  the  meantime  died. 

It  would  be  difficult  to  have  a  stronger  prima  facie  case  in 
favour  of  the  will,  and  it  was  fully  accepted  hy  the  District  Judge. 
The  Chief  Court  also  say  that  they  "  see  ro  reason  to  doubt 
"  the  evidence  of  the  Rev.  Mr.  Chatterji  and  Dr.  Datta  that 
"  on  the  day  when  the  testator  signed  the  will  he  was  in  his 
"  senses,  or  in  other  words,  that  h9  was  not  unconscious  or 
"  wandering  in  his  mind  "  but  they  are  of  opinion  that  he 
was  "  in  a  condition  which  rendered  him  powerless  to 
11  withstand  the  influence  of  (the  defendants)  Bur  Singh  and 
"  Jawala  Singh,"  who  were  in  close  attendance  upon  him  and 
in  whose  hands  the  Chief  Court  think  that  "he  was  merely  a 
"  tool."  They  add  that  in  their  opinion  those  defendants  "  took 
"  advantage  of  the  testator's  helplessness  to  force  or  induce  him 
"  to  execute  it  for  their  benefit."  Their  Lordships  are  unable  to 
find  any  evidence  on  the  record  which  would  justify  this  con- 
clusion. 

The  testator  had  been  a  man  of  intemperate  habits,  and 
was  within  12  days  of  his  death  when  the  will  was  made  ;  but 
there  is  no  evidence  to  indicate  that  he  was  not  sober,  or  not 
of  a  Eound  disposing  mind  when  he  was  transacting  the  business 
of  his  will  on  the  llth  June.  Nor  is  there  any  evidence  what- 
ever that  the  Defendants  Bur  Singh  and  Jawala  Singh  used 
the  undue  influence  which  is  alleged,  beyond  the  bare  fact  that 
they  were  the  relatives  who  accompanied  Shib  Singh  to 
Hoshiarpur,  Bnd  were  selected  by  him  for  benefits  under  the 
will. 

It  is  stated  that  up  to  1896  Bur  Singh  and  Shib  Singh 
were  at  enmity,  and  that  there  were  open  quatrels  and  litigation 
between  them.  That  does  not  appear,  however,  to  have  prevent- 
ed the  testator  from  afterwards  employing  Bur  Siugh  in  the 
management  of  his  lands,  or  from  sharing  his  table  with  him. 
The  District  Judgo  finds  that  Bur  Singh's  services  to  the  testa- 
tor are  proved  both  from  documeuts  and  from  the  oral  evidence 
of  very  respectable  witnesses.  Tho«o  eld  family  quarrels  do 
not  therefore,  of  themselves,  show  that  Our  Singh  could  not 
have  been  a  person  whom  the  testator  desired  to   benefit, 
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It  was  alleged  on  the  part  of  the  Defendants  that  Harbans 
Singh  had  been  duly  adopted  by  Sbib  Singh  as  his  son,  and 
the  District  Judge  found  this  adoption  proved.  The  Chief  j  Court 
differed  from  him  on  this  point,  and  drew  some  inferences  un- 
favourable to  the  Defendants'  case  generally  from  the  fact  that 
the  allegation  had  been  put  forward.  It  is  unnecessary  for  their 
Lordships  to  decide  the  question  of  adoption,  but  they  are  of 
opinion  that  the  evidence  given  in  relation  to  that  questiou  gives 
rise  to  no  material  reflection  on  the  evidence   of   the   independent 

fitnesses  in  support  of  tho  will.  The  Chief  Conrt  treat  the 
evidence  of  Jagan  Nath  as  not,  quite  (i  beyond  criticise,"  because 
in  their  opinion,  he  acted  in  the  matter  of  the  will  as  though 
le   were   ignorant   of   facts    disclosed    in     previous  proceedings 

slating  to  the  position  of  Harbans  Singh  and  Bur  Singh,  which 
it  was  thought  probable  he  would  remember,  but  they  do  not 
jo  so  far  as  to  reject  or  discredit  his     testimony.     Indeed   Jagan 

Tatti  was  not  cross-examined  on  these  points,  and  there  is 
really  notbiug  in    them    which  i3  not  susceptible  of  explanation 

without  reflecting  in  any  way  -on  his  independence  and  good 
faith  as  a  witness. 

With  regard  to  the  Rev.  Mr.  Cbatterji  it  was  suggested 
ipparently  as  a  circumstance  of  suspicion  against  him  that  he 
lad   at   one   time  bought  a   piece   of  land   for  his  mission  from 

5hib  Singh  ;  but  there  is  nothing  to   show   that    the   transaction 

1 

was  not  a  normal  and  perfectly  proper  matter  of  business. 

No  suggestion  is  made  against  the  good  faith  of  the  doctors 
>r  of  Mahdo  Ram. 

The  onus  of  proving  the  testamentary  capacity  of  Shib 
Singh  of  course  lies  on  those  by  whom  the  will  is  popcunded  and 
in  their  Lordships'  opinion  they  have  discharged  that  obligation 
by  the  evidence  indicated  above.  Such  evidence  is  not  displaced 
by  mere  proof  of  serious  illness  and  of  general  iu  tempera  nee,  and 
yet  that  is  as  far  as  the  evidence  of  the  Respondents  can  fairly 
be  said  to  go.  So  far  as  the  charge  of  unduo  influence  is  con- 
cerned, all  that  is  shown  on  the  part  of  those  attacking  the  will 
is,  that  there  was  motive  and  opportunity  for  the  exercise  of  such 
influence  by  the  Defendants,  and  that  samo  of  them  in  fact  be- 
nenTed  by  the  will  to  the  exclusion  of  other  relative*  of  equal  or 
nearer  degree.  Circumstances  of  that  character  may  sometimes 
suggest  suspicion  and  would  certainly  lead  the  Court  in  the 
present  case  to  scrutinise  with  special  care  the  evidence  of  those 
who  propouud  the  will ;  but  in  order  to  set  it  aside  there  must  be 
clear  evidence  that  the  nndue  influence  was  in   fact  exercised,  or 
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that  the  illness  of  the  testator  so  affected  his   mental  faculties  as 
to  make  them  unequal  to  the  task  of  disposing  of  nis  property. 

Such  evidence  is  not  only  lacking  in  this  case,  but,  in  the 
opinion  of  their  Lorpships,  the  circumstances  attending  the 
making  and  execution  of  the  will  are  not  reasonably  consistent 
with  it. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  this  Appeal  should  be  allowed  with  costs,  and  the  Judgment 
of  the  Chief  Court  Ret  aside  and  that  of  the  District  Court  restor- 
ed with  costs  in  both  Courts. 

Appeal  accepted* 


No.  22-    . 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.   Justice 

Ghevis. 

MAHANT  KIRPA    SINGH— (Defendant)— APPELLANT 

Versus 

MAYA   RAM    (Plaintiff)  ") 

MUSSAMMAT  JAI  KAUR  AND  OTHERS  [  RESPONDENTS. 
(Defendants)  ) 

Civil  Appeal  No.  357  of  1910. 

Custom— Pre-emption— Lahore  City—llohalla  Svthan  —  house  converted 
into  a  Dharamsala  subsequent  to  sale — Punjab  Pre-emption  Act  II,  of  1905, 
section  13  (2). 

Held,  that  a  custom  of  pre-emption  in  respect  of  houses  exists 
in  Mohalla  Sathan  in  the  city  of  Lahore. 

Held  also,  that  where  at  the  date  of  sale  the  property  sold  Avas 
a  house  and  subsequently  it  was  converted  into  and  used  as  a  Dharaoi. 
Bala,  it  is  immaterial  for  the  purposes  of  sub-section  2.  of  section 
Id  of  the  Punjab  Tre-emption  Act  to  consider  such  conversion,  inas- 
much as  it  is  the  character  of  the  property  sold  at  the  date 
of  sale  which  determines  the  question  oi  the  applicability  of  the  said 
sub-section. 

Further  Appeal  from  the  decree  of  H.  P.  Tollinton,  Esquire, 
Divisional  Judge,  Lahore  Division,  dated  the  28th  January 
1908. 

Oertel  and    Sohan  Lai  for  appellant. 
Dawarka  Das  for   respondent. 

The  Judgment   of  the  Court  was  delivered  by  — 

0K,i  -tj      iqiq  Shah  Din,  J. — This  appeal  and   civil  appeal    No.   555      of 

1908     are    cross-appeals    and    will    be    disposed     of  by  one 
judgment. 
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The  suit,  out  of  which  these  appeals  have  arisen,  was 
brought  by  the  plaintiff  Maya  Ram  for  possession  by  pre- 
emption [of  a  house  sitaate  in  Mahalla  Satban  in  the  city 
of  Tiahore  which  had  been  sold  under  a  registered  deed, 
dated  the  8th  January  1906,  to  the  defendants,  Mussammat 
Jai  Kaur  and  Bbai  Sawan  Singh,  for  Rs.  1,300.  The  plain. 
tiff's  suit  was  resisted  by  the  vendues  on  various  grounds, 
which  it  is  unnecessary  to  set  out  at  this  stage  of  the  proceeding. 
The  main  pleas  tiken  were; — 

(1)  That  the   custom  of  pre-emption  did  not  prevail  in  Mahal- 
la  Sathan  in  which  the  house  in  dispute  is  situate  ; 

(2)  that   the   plaintiff  had    no     right  of     pre-emption    in 
respect  of  the  property  in  dispute  ; 

(3)  that  the  price  entered   in   the  sale-deed  was  fixed  in 
good    faith  and  was  paid  in  full. 

Upon  the   pleadings  of  the  parties  nine  issues  were    framed 
by  the  first  Court,  and  it  held  — 

(1)  that  the  custom  of  pre-emption  prevailed  in  Mahalla 
Sathan  ; 

(2)  that  the  plaintiff  had  failed^to  prove  that  he  could  claim 
preemption  on  the  ground  of    vicinage; 

(3)  that  the  house  in  dispute,  having  teen  purchased 
for  the  purpose  of  being  converted  into  a  Dharamsala  and 
having  been  so  converted  within  ono  month  from  the 
date  of  the  purchase,  could  not  be  made  the  subject  of  pre- 
emption ; 

(1)  that  tha  price  entered  in  the  sale-deed  had  not  been 
fixed  in  good  faith,  and  that  its  market  value  was  Rs.  1,117-11-0. 
Upon  these  findings  the  plaintiffs'  suit  was  dismissed. 

On  appeal  by  the  plaintifr-pre-emptor  thej  Divisional 
Judge  held,  disagreeing  with  the  first  Court — 

(1)  That  as  the  plaintiffs'  house  touched  the  house  in 
dispute  at  the  back,  he  was  entitled  to  pre-emption  on  the 
ground  of  adjacency,  and 

(2)  that  as  at  the  time  of  sale  the  building  in  dispute 
was  not  a  Dharamsala  but  a  house,  the  mere  fact  that  it 
was  converted  into  a  Dharamsala  subsequently  did  not  extin- 
guish  the    plaintiff's   right  of  pre-emption  in  respect  of  it. 

The  learned  Judge  further  found,  that  the  market 
Value  of  the  house  was,  as  held  by  the  first  Court, 
Rs.  1,117-11-0,  and  be  disallowed  the  value  of  the  alleged  im- 
provements amounting  to  Rs.  60  effected  by  the  vendees  since 
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the  date  of  sale.  The  Divisional  Judge  accordingly  decreed 
the  plaintiffs'  claim  conditional  on  payment  of  Rs.  1,117-11-0 
by  the  plaintiff. 

The  plaintiff  and  the  vendees  have  preferred  further 
appeals  to  this  Court.  The  plaintiff's  appeal  (No.  555  of 
1908)  relates  only  to  the  question  of  the  market  value  of 
the  house,  which  it  is  contended  is  not  more  than  Rs.  800, 
while  the  vendees  appeal  (No.  357  of  1908)  impugns  all  the 
findings  recorded  against  them  by  the  Lower  Appellate 
Court.  In  connection  with  this  latter  appeal  Mr.  Oertel 
has  contended  before  us — 

(1)  that  the  custom  of  pre-emption  is  not  proved  to  exist 
in  Mohalla  Sathan, 

(2)  that  as  the  building  in  dispute  was  purchased  for 
the  purpose  of  being  used  as  a  Dharamsala  and  was  so 
used  immediately  after  the  purchase  was  made,  under  sec- 
tion 13,  8ub-section2  of  the  Punjab  Pre-emption  Act  no  right  of 
pre-emption  can   exist  in  respect  of  it, 

(3)  that  if  the  plaintiff  bad  a  right  of  pre-emption,  ho 
must  pay  Rs.  1,3C0  which  it  is  urged  is  the  market  value  of  the 
bouse  in  suit, 

After  hearing  Mr.  Oertel  we  think  that  none  of  these  three 
contentions  has  any  force,  and  that  tha  findings  arrived 
at  by  the  Lower  Appellate  Court  are  correct.  As  to  the 
first  contention,  it  is  noteworthy  that,  before  the  sale  in 
dispute  was  actually  made,  the  vendors  served  the  plaintiff 
with  a  notice  saying  that  as  he  had  a  right  of  pre-emption  in 
respect  of  the  house  in  question  he  was  at  liberty  to  purchase 
it,  failing  which  they  w?ould  sell  it  to  the  present  vendees. 
This  notice  shews  that  the  plaintiff's  right  of  pre-emption 
was  fully  recognised  by  the  vendees.  Apart  from  this, 
however,  there  are  on  the  record  no  less  than  six  Judicial 
decisions  which  prove  the  existence  of  the  custom  of  pre- 
emption in  Mahalla  Sathan,  in  which  admittedly  the 
house  in  dispute  is  situated,  and  there  is  not  one  single 
instance  in  which  in  any  pre-emption  suit  it  was  held  by 
a  court  of  justice  that  the  custom  of  pre-emption  did  not 
exist  in  the  6aid  Mahal'a,  We  have  therefore  no  hesitation 
in    overruling  the   first  contention. 

The  second  contention  was  not  very  Seriously  pressed, 
and  it  could  not  well  bo  pressed,  considering  that  under  sub- 
jection 2  of  section  13  of  the  Punjab  Pre-emption  Act  the  plain- 
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tiff's  right  of  pre-emption  obviously  did  exist  in  respect  of 
tbe  building  in  dispute,  if  at  tbe  time  of  tbe  sale  tbereof, 
it  was  not  a  Dharamsala  but  a  house.  If  at  the  date  of 
sale  it  was  a  house,  it  was  perfectly  immaterial  for  the 
purposes  of  tbe  said  sub-section  whether  subsequently 
to  that  date  it  was  or  was  not  converted  into  and  used  as 
a  Dharamsala.  It  is  the  character  of  the  property  sold 
at  the  date  of  sale  which  determines  the  question  whether 
sub-section  2  aforesaid  applies  to  it  or  not,  and  it  is  not  disputed 
by  Mr.  Oertel  that  at  that  date  the  building  in  dispute  was  a 
house  and  not  a  Dharamsala.  The  second  contention  also 
therefore  fails. 

As  regards  the  third  contention,  it  is  not  disputed 
that  the  payment  of  Rs.  lj.SOO  to  the  vendors  is  not  proved. 
That  being  so  the  market  value  of  the  house  had  to  be 
ascertained,  A  competent  local  Commissioner  was  appointed 
to  assess  the  value  of  tbe  house  and  his  report  that  the 
value  was  Rs.  1,117-11-0  has  been  accepted  by  both  the 
Courts  as  correct.  The  value  of  the  alleged  improvements 
by  the  vendees  has,  we  think,  been  rightly  disallowed,  as 
those  improvements  were  made  in  spite  of  a  written 
protest  by  the  pre-emptor.  We  therefore  overrule  the  third 
contention. 

As  a  result  of  the   above  findings  this  appeal    is  dismissed 
with  costs. 

We  now  come  to  the  Cross-Appeal  No.  555  of  1908. 
Lala  Dwarka  Das  for  the  pre  emptor  tried  to  find  fault 
with  the  market  value  of  the  house  as  assessed  by  the 
local  Commissioner  on  the  ground  that  the  rates  of  building 
material  upon  which  that  value  was  based  were  those  current 
at  the  time  when  the  report  was  made  and  not  at  the  time 
of  the  sale.  He  urged  that  between  tbe  date  of  the  sale 
(January  1906)  and  the  date  of  the  local  enquiry  (August 
1907)  the  rates  in  question  must  have  risen  considerably 
and  that  therefore  the  sum  of  Rs.  1,117-11-0  could  not 
represent  the  correct  market  value  of  the  house  at  the  date 
of  the  sale.  Th6  alleged  rise  in  the  rates  was  not,  however, 
expressly  made  the  subject  of  objection  to  the  Commissioner's 
report  in  the  first  Court,  and  we  cannot  make  such  an 
assumption  in  favour  of  the  pre-emptor.  Both  the  Courts 
below  have  concurred  in  accepting  the  local  Commissioner's 
estimate  as  correot  and  no  sufficient  reason  has  been  shewn 
why  we  should  disturb  that  concurrent  finding.    We  accordingly 
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maintain  the  decree  of  the  Lower  Appellate  Court  and 
dismiss  this  cross  appeal  with  costs. 

Appeal  dismissed. 

NoTiiJ. 

Before  Hon.  Mr.  Justice  Johnstone  and  Ron.  Mr.  Justice 
Shah  Din. 

RAHIM  BAKHSH  AND  OTHERS-(Plaintiffs)— 
APPELLANTS, 
Versus 
NATHA  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  693  of  1908. 

Custom  (Alienation)— Tarkhans,  Sial~kot  District— Gift  of  ancestral  land 
in  favour  of  daughter  valid  to  extent  of  one-twentieth  only — onus  probandi — 
Riwaj-i-ams  1865  and  1892  discussed. 

Held,  that  the  defendants  (donees),  on  whom  the  onus  lay,  had  failed  to 
prove  that  among  Tai  khans  (carpenters)  of  Kotli  Tarkhanan,  tahsil  Zafarwal 
of  the  Sialkot  District  by  custom,  a  male  proprietor  is  competent  to  gift 
more  than  a  one-twentieth  share  of  his  ancestral  land  in  favour  of  his 
daughter  to  the  prejudice  of  his  collaterals  of  the  5th  degree. 

The  relative  value  of  the  Rvwaj-i-am  of  1865  and  of  that  of  18P2  dis- 
cussed. 

Further  Appeal  from  the  decree   of  Sheikh  Asghar  Ali,   Additional 
Divisional  J rudget  Sialkot  Division,  dated  the  6th  March  1908. 

Gullu  Ram,  for  appellants. 

Jalal-ud-Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  - 

10th  Feb.  1911.  Shah  Din,  J. — Natha,  &tarkhan  of  mauza  Kotli  Tarkhanan, 

tahsil  Zafarwal,  Sialkot  District  made  a  veibal  gift  of  55  kanals 
6  marlas  of  his  ancestral  laud  to  his  daughter,  Mussammat 
Ramzan  Bibi,  in  June  1900,  and  mutation  iu  respect  of  that 
gift  was  sanctioned  in  January  1902.  After  the  death  of  Mus- 
sammat Ramzan  Bibi,  the  said  land  waa  mutated  in  favour  of 
her  minor  son,  Shulara  Hyder,  in  Juue  1904.  The  suit  out  of 
which  this  appeal  has  arisen  was  brought  by  the  plaintiffs- 
appellants,  who  are  Natha' s  collaterals  in  the  5th  degree,  for  a 
declaration  that  the  gift  made  by  Natha  in  favour  of  bis 
daughter,  on  the  strength  of  which  mutation  of  names  was 
effected  after  her  death  in  respect  of  the  land  in  question  in 
favour  of  her  son,  Ghulam  Hyder,  shall  not  affect  their  rights 
of  reversion  after  the  death  of  Natha. 

The  Court  of  first  instance  held  that  the  gift  in  dispute  was 
valid  only  to  the  extont  of  a  one-twentieth  share  of  the  land,  and 
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it  accordingly  granted  to  the  plaintiffs  the  declaration  prayed  for 
except  as  regards  the  one-twentieth  share  of  the  property  gifted. 
On  appeal  the  learned  Divisional  Judge  held  that  the  plaintiffs 
had  failed  to  prove  that  by  custom,  applicable  to  the  parties,  Natha 
was  competent  to  gift  hie  ancestral  land  to  his  daughter,  and 
he  therefore  accepted  the  appeal  and  dismissed  the  plaintiff's 
suit  in  toto. 

A  further  appeal  has  been  preferred  to  this  Court  by  the 
plaintiffs,  and  we  have  heard  the  cas-e  fully  argued  on  both 
sides.  The  oral  evidence  produced  by  the  parties  in  the  first 
Court  is  practically  of  no  value,  hs  beyond  giving  their  own 
opinion  in  favour  of  the  position  taken  up  by  the  purty  that 
summoned  them,  the  witnesses  for  the  plaintiffs  or  those  for 
the  defendants  give  no  instances  to  show  either,  on  the  one 
hand,  that  gifts  to  daughters  similar  to  the  one  in  dispute 
have  been  made  and  disallowed  in  the  parties'  tribe  or,  on  the 
other  hand,  that  such  gifts  having  been  made  without  the  con- 
sent of  the  collaterals  have  been  maintained  after  contest.  The 
oral   evidence  on  both  sides   may  the;efore  be  disregarded. 

Coming  now  to  the  documentary  evidence  on  the  record, 
we  find  that  the  plaintiffs  produced  three  copies  of  judgments 
which  are  referred  to  in  detail  in  the  judgment  of  the  Divisional 
Judge,  but  it  is  now  concaded  before  us  that  none  of  those  judg- 
ments helps  the  plaintiffs  so  far  as  the  alleged  invalidity  of 
the  gift  in  dispute  is  concerned.  The  defendants,  on  the  other 
hand,  produced  copies  of  three  mutation  entries,  which  are  also 
noticed  in  the  Divisional  Judge's  judgment,  but  these  also  do 
not  throw  much  light  upon  the  point  at  iesu  •.  From  the  state- 
ment t)f  the  Sadr  Kannngo  it  would  appear  that  Hassan,  to 
whom  Pira,  Lohar,  of  tahsil  Pasrur,  had  made  a  gift  of  his  land 
aod  to  which  the  mutation  order  of  the  20th  Septembar  1899 
relates,  was  a  daughter's  son  of  the  donor.  But  beyond  this 
one  fact,  other  particulars  which  would  render  the  instance  one 
of  relevant  value  in  this  case  are  not  forthcoming  ;  and  this 
instance,  thereforej  may  safely  be  disregarded. 

Ou  behalf  of  the  defendants,  reliance  has  been  placed  upon 
the  Wajib-ul-arz  of  the  village  prepared  in  i855,  as  also  upon 
the  Mwaj-i-am  of  the  Sialkot  District  compiled  in  the  settlement 
of  1865  ;  while,  on  the  other  hand,  the  plaintiffs'  counsel  lays 
great  stress  upon  the  Biwaj-i-am  of  1892,  which  he  claims  to 
be  in  his  favour  and  which,  he  urges,  has  been  accepted  as  a 
correct  record  of    custom  in  three  published  decisions   of  this 
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Court,  namely,  16  P.  P.  1896  (i),  85  P,  P.  1900  (*),  and  17 
P.  B.  1904  (s).  We  have  referred  to  the  Wajib-ul-arz  and  to 
the  Biwaj-i-ams  in  question,  and  have  also  examined  the  above 
mentioned  decisions  of  this  Court ;  and  we  think  that  the  balance 
of  authority  is  decidedly  in  favour  of  the  position  taken  up  by 
the  plaintiffs,  namely,  that  a  male  proprietor  among  the  Tarkhans 
of  the  Sialkot  District  is  incompetent  by  custom  to  gift  more 
than  a  oce- twentieth  share  of  his  ancestral  immovable  property 
in  favour  of  bis  daughter  to  the  prejudice  of  his  collaterals  of 
the   5  th  degree. 

The  Wajib-ul-arz  of  1855  provides  that  in  the  presence  of 
sons  a  father  can  gift  a  portion  of  his  property  (kuch  jaidad 
apni)  to  his  daughter,  and  that  after  her  death  her  descendants 
will  retain  possepsion  of  the  property  gifted.  The  Biw*j-i-am 
of  1865  says  that  in  default  of  collaterals  in  the  3id  degree  a 
sonless  proprietor  can  make  a  gift  of  the  whole  of  his  property 
to  his  daughter,  and  in  support  of  this  provision  is  cited  an 
instance  of  one  Waris,  a  Lohar  Taikhan  of  tahsil  Pasrur,  having 
given  his  property  to  his  daughter  in  his  own  lifetime,  though 
jt  is  not  stated  whether  Waris  had  any  collaterals  at  all,  and 
whether,  it  he  had  collaterals,  they  did  or  did  not  consent  to 
the  gift.  The  Wajib-ul-arz  of  1855  does  not  help  the  defendants 
as  it  does  not  authorize  the  giving  away  of  the  whole  of  his 
property  by  a  male  owner  to  his  daughter  and  it  is  admitted 
that  Natha,  defendant,  gifted  the  whole  of  his  ancestral  land 
to  Musammat  Ramzan  Bibi.  The  exact  proportion  of  the  pro- 
perty which  can  be  given  to  a  daughter  by  a  male  proprietor  is 
not  specified  in  the  Wajib-ul-arz,  but  the  Biwaj-i-am  of  1892,  on 
which  reliance  is  placed  by  the  plaintiff's  counsel,  does  fix  the  pro- 
portion,  by  providing  that  a  father  can  gift  only  a  one-twedtieth 
share  of  his  ancestral  property  to  his  daughter.  See  answers 
to  questions  81,  86  and  88  in  the  Customary  Law  of  the  Sialkot 
District  compiled  by  Captain  Dunlop-Smith  in  1895,  pages  26 
to  28. 

The  last  mentioned  Biwaj-i-am  has  been  considered  by 
this  Court  as  a  thoroughly  reliable  record  of  custom,  and  greater 
weight  has  therefore  been  attached  to  it  than  to  the  Biwoj-i-am 
of  1865.  In  No.  16  P.  P.  1896  (*),  in  which  the  parties  were 
Mabomedan  Goraya  Jats  of  the  Dafka  Tahsil  of  the  Sialkot  Dis- 
trict, it    was  held,    following  the  Biwaji-am   of  1892,    that  the 

tl)  16  P.  P..  1896  (JSukam  Din  v.  Musammat  Hakim  Bibi.) 
(*)  85  P.  R.  1900  (Devi  Ditto,  v  Musammat  Hukmi.) 
(•)  17  P.  R.  1904  KQauhar  v.  Qhulam.) 


Mibch  1911.  ]  CIVIL  JUDGMENTS.— No.  23.  (53 

defendants   upon  whom  the  onus  rested  had  failed  to   prove  that 

a  gift  of   ancestral   land  by   a    sunless    proprietor  in     favour  of 

his   daughter  was  valid  in   the  presence  of  near  collaterals.     In 

their  judgment   in  that  case  the   learned     Judges   remarked    as 
follows  :  — 

**  The  volume  of  Customary  Law  of  the  Sialkot  District 
"  recently  issued  shows  that  the  claims  of  daughters  are  not  re- 
'*  cognized  to  such  an  extent  as  they  were  in  1865,  and  in  1865 
"  the  exclusion  of  the  daughters  by  the  agnatic  heirs  was  the 
"  rule  and  she  could  at  the  utmost  obtain  only  a  limited  Bhare 
"  of  ancestral  land  in  the  presence  of  near  collaterals.  Apparent- 
"  ly,  there  was  then  a  feeling,  as  there  is  even  now,  that  small 
'*  gifts  might  be  permitted,  and  the  share  allowed  by  Maho- 
"  medan  Law  was  taken  as  a  convenient  standard.  The  present 
"  standard  probably  represents  popular  opinion  more 
"  correctly." 

Though  the  plaintiffs  in  that  case  were  near  collaterals 
and  the  case  is  to  that  extent  distinguishable  from  the  present 
one,  yet  the  fact  remains  that  the  Biwaj-i-am  of  1892  was  con- 
sidered as  moro  correctly  representing  popular  feeling  on  the 
subject  of  gifts  to  daughters  than  that  of  1865  ;  and  on  this  point 
the  decision  in  question  has  been  approved  of  and  followed  in  two 
later  judgments  of  this  Court. 

In  85  P.  R.  1900  (x)  it  was  held  that  asonless  Ghuman  Jat 
of  the  Daska  Tdhsil  could  gift  his  ancestral  property  in  favour  of 
his  daughter  only  to  the  extent  of  one-twentieth  share  in  the 
presence  of  the  collaterals  of  the  6th*degree,  No.  16  P.  R.  1896  (s) 
was  cited  with  approval  as  regards  the  correctness  of  the  entries 
in  the  volume  of  Customary  Law  compiled  by  Cap'ain  Dunlop- 
Smith  in  1895.  In  No.  17  P.  R.  1904  (3)  it  was  held  that 
among  Ghuman  Jats  of  the  Daska  Tahsil  a  gift  by  a  sonless  pro- 
prietor oE  anoestral  property  in  favonr  of  his  daughter  was  not 
valid  by  custom  except  as  to  the  one-twentieth  share  thereof. 
No.  16  P.  R.  1896  (2)  and  No.  85  P.  R.  1900  (')  were  followed  ; 
the  Riwaj-iam  of  1865  was  not  approved  of,  whereas  that  of  1892 
was  held  to  be  a  correct  record  of  custom. 

We  can  see  no  sufficient  reason  in  this  case  to  differ  from 
the  view  which  this  Court  has  held  in  the  above  mentioned 
decisions  as  regards  the  relative  value  of  the  Riivoj-i-am$  of 
1865  and  1892 ;  and   we  hold  that  the  defendants  in  this  case 

(')  85  P.  R.  1900  (Devi  Ditta  v.  Musammat  Hukmi.) 
(')  16  P.  B.  1896  (Bukam  Din  v.  Hakim  Bibi.) 
(»)  17  P.  B.  1904  (Qauhar  v.  Qhulam.) 
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on  whom  the  onus  rested  have  failed  to  prove  that  by  custom 
applicable  to  their  tribe  Natha  was  competent  to  gift  to  his 
daughter  Mussammat  Rawzan  Bibi  more  than  a  one-twentieth 
share  of  his  ancestral  land. 

We  therefore  accept  this  appeal  and  reversing  the  decree  of 
the  lower  appellate  Court,  restore  that  of  the  Court  of  first  in- 
stance with  costs. 

Appeal  accepted. 

No-  24 

Before  Bon.  Mr.  Justice  Chevis. 
BAWA  SINGH— (Defendant)— PETITIONER, 

Versus 

LACHHMAN  SINGH  AND  OTHERS— (Plaintiffs)— RE- 
SPONDENTS. 

Civil  Revision  No.  908  of  1909. 

Amendment  of  decree— Civil  Procedure  Code,  1882,  section  206 — Appeal 
or  revision  from  order  amending  decree — meaning  of  "  Eaqiyat." 

Held  that  no  appeal  lies  from  an  order  made  under  section  206,  Civil 
Procedure  Code,  1882,  amending  a  decree  not  in  conformity  with  the  judgment, 
but  that  an  appeal  lies  from  the  amended  decree. 

Held  also,  that  an  objection  that  the  amended  decree  is  not  in  conformity 
with  the  compromise,  on  which  the  decree  is  based,  can  only  be  taken  in 
appeal  from  the  decree  and  not  in  revision  from  the  order  amending  the 
decree. 

Held  further,  that  the  word  "  Haqiyat"  means  rights  in  immovable 
property  and  though  used  as  a  rule  in  connection  with  landed  property, 
there  is  nothing  to  prevent  its  application  to  house  property  also. 

Mailathi  Auni  v.  Subbaraya    Mudaliar  (l)  dissented  from — 

Biojo  Lai  Rai  V   Tara  Prosanna  Battacharji   (*)  followed. 

Petition  under  section  70  (6)  of  Act  XVIII  of  1884  as  amend- 
ed by  Act  XXV  of  1899,  for  revision  of  the  orders  of  Lala  Gopal 
Das,  Munsif  \st  Class,  Amritsar,  dated  the  17th  August  1908,  and 
7th  December  1908, 

Roshati  Lai,  for  petitioner. 
Duni  Chand,  for  respondent. 


0)  (1001)  /.  L.  R   24  Mad.  646.  (3)   (1905)  3  Cal.  L.  J,  188* 
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The   judgment  of  the  learned  Judge  was  as  follows  :*-  9^  Feb.  1911. 

Chevis,  J. — In  a  case  pending  between  the  parties  a  written 
compromise  was  put  in,  according  to  which  the  plaintiffs  were 
to  take  one-third  of  the  land  of  the  late  Mala  Singh,  but  out  of 
that  one-third  defendants  were  to  have  4  hanals  of  land  of  supe- 
rior quality  on  account  of  expenses  of  the  case;  plaintiffs  were  also 
to  get  one-third  of  the   house   property. 

The  parties  were  then  questioned  on  the  terms  of  the  com- 
romise,  and  they  confirmed  it,  as  regatds  the  land,  but  appa- 
eutly  no  question  was  put  to  the  defendants  as  regards  the 
ouse  property. 

The  judgment,  dated  30th  May  1905,  which  followed,  was 
or  one-third  of  the  haqiyat  of  Mala  Singh,  deceased.  The  judg- 
ment went  on  to  say  that  plaintiffs  should  take  one-third  of  the 
land  but  out  of  it  should  give  back  4  kanals  of  land  of  superior 
quality  to  the  defendants. 

The  decree  of  the  same  date  is  merely  for  one-third  of  the 
anded  property,  less  4  kanals.  The  decree  makes  no  mention  of 
the  house  property. 

On  application  for  amendment  the  Court  on  17th  August 
908,  amended  the  decree,  extending  it  so  as  to  include  one-third 
f  the  house  property, 

Tho  defendants  apply  to  this  Court  for  revision.  A  pre- 
liminary objection  is  raised  that  as  the  amended  decree  is  open 
to   appeal,    no   application  for  revision  can  be  entertained. 

Mailathi  Aunt  v.  Subbaraya  Mudaliar  (?)  certainly  seems 
to  support  this  objection,  but  Nalinakshya  Ghosal  v,  Mafaksher 
Hossain  (2)  lays  down  that  an  order  passed  under  section 
206  of  the  Civil  Procedure  Code  (Act  XIV  of  1882)  amending 
a  decree  not  in  conformity  with  the  judgment  is  not  appeal* 
able.  This  last  ruling  is  approved  in  a  later  Calcutta 
ruling,  Brojo  Lai  Bai  v.  Tara  ProsUnna  Battarcharji  (3) 
which,  however,  goes  on  to  say  that  an  'amended  decree  is 
appealable  ac  a  decree.  The  combined  effect  of  the  Calcutta 
rulings  is,  so  I  understand,  that  there  is  no  appeal  against  the 
amendment  itself,  but  that  when  a  decree  has  been  amended 
the  amended  decree  may  be  attacked  on  the  merits  by  way  of 
appeal.  There  is  also  a  Punjab  ruling,  101  P.  R.  1888  (4)  which 
lays  down  that  the  mere  order  directing  amendment  is  not  a  decree 
and  is  not  appealable.  This  ruling  in  my  opinion  agrees  with  the 
Calcutta  ruling,  and  so  I  follow  the  Coloutta  ruling  and  not  the 

(l)  (i901)  I   L.  R.  24,  Mad.  646.  (s)  (1905)  3  Cal.  L.  J.  188. 

0)  (1901)  I.  L.  B.  28  Cal.  177.     (*)  101  P.  R.  1888,  (Khan  Bhirin  v. 

Nasir  Khan.) 
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Madras  one,  and  hold  that  a  revision  lies  in  the  present  case  and 
not  an  appeal. 

The  question  on  revision  is  whether  the  amendment  of 
decree  brings  the  decree  into  conformity  with  the  judgment. 
For  defendant  it  is  argued  that  the  judgment  does  not  cover  the 
house  property  and  that  the  original  decree  was  in  accordance 
with  the  judgment  and  could  not  be  amended.  But  the  judg- 
ment awards  plaintiffs  one-third  of  the  haqiyat,  and  after  consult- 
ing my  learned  colleague,  Shah  Din,  J.,  I  am  of  opinion  that  the 
word  haqiyat  means  rights  in  immovable  property,  and  that 
though  it  is  as  a  rnle  used  in  connection  with  landed  property 
there  is  nothing  to  prevent  its  application  to  house  property  also. 
In  the  present  case  one-third  of  the  house  property  was  included 
in  the  plaint  and  also  mentioned  in  the  written  compromise,  and 
though  the  statements  of  defendants  when  questioned  as  to  the 
compromise,  contain  no  reference  to  the  house  property,  it  cannot 
be  said  that  these  statements  contradict  the  written  compromise 
so  far  as  the  house  property  is  concerned  ;  all  that  can  be 
said  is  that  the  statements  do  not  confirm  the  written  com- 
promise in  this  respect.  So  in  my  opinion  the  word  haqiyat 
used  in  the  judgmeut  cannot  be  taken  to  cover  the  land  alone. 
I  am  of  opinion  therefore  that  the  judgment  covers  the  house 
property  also,  and  that  the  amended  decree  is,  and  the  original 
decree  is  not,  in  conformity  with  the  judgment.  This  applica- 
tion  for  revision  must  therefore  fail 

Counsel  for  defendants  next  argues  that  the  judgment  and 
amended  decree  are  not  in  accordance  with  the  compromise, 
and  that  the  plaintiffs  were  not  entitled  to  one-third  of  the  house 
property  according  to  the  compromise.  This  is  a  matter  on 
which  I  express  no  opinion  ;  the  plea  that  the  decree  does  not 
accord  with  the  compromise  is  an  attack  on  the  amended 
decree  on  the  merits,  and  following  Brojo  Lai  Eat  v.  Tara 
Protanna  Battacharji  Q)  I  hold  that  the  decree  can  be  attacked 
on  the  merits  only  in  appeal  and  not  in  revision. 

I  dismiss  this  application,  but  pass  no  order  as  to  costs,  as 
it  seems  to  me  that  the  whole  trouble  is  due  to  the  Court's 
omission  to  question  all  the  parties  as  to  that  part  of  the 
written  compromise  which  deals   with  the  house   property, 

Revision  rejected. 
(*)  (1905)  3  Cal.  L.  J.  188. 
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tNo.   25. 
Before  Eon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 
Justice  Chevis. 
DHE  SINGH  AND  OTHERS- (Plaintiffs)— APPELLANTS, 
Versus 
SARDAR  BISHEN  SINGH— (Defendant)— RESPONDENT. 

I  Civil  Appeal  No.  501  of  1909. 

Specific  Relief  Act,   I  of  1877,   section   21  (last   clause)— Suit  based   en 
agreement  containing  a  clause  for  reference  to    arbitration — not  barred  unless 
defendant  proves  that  plaintiff  refused  to  submit  to  arbitration. 
In  a  suit  based  on  a  registered  agreement  containing  a  clause    "  If  any 
"  dispute  arises  between  the    parties   regarding  this  agreement    it    shall  be 

"  settled  by  master  N.  B and  his  decision  shall  be  binding  on  the 

"  parties."  Defendant  raised  a  plea  that  the  suit  is  barred  by  section  21 
of  the  Specific  Relief  Act- 
Held,  that  the  defendant  on  whom  the  onus  lay  h  ad  failed  to  prove  that 
plaintiffs  had  refused  to  perform  the  contract  to  refer  the  matter  to  arbitration 
before  the  present  suit  was  instituted  and  that  consequently  the  last  clause  of 
section  21  of  the  Specific  Relief  Act  did  not  operate  as  a  bar  to  the  plaintiffs' 
suit. 

First  appeal  from  the  decree  of  Shahzada  Wala  Gauhar,  Additional 
District  Judge,  Ludhiana,  dated  the  4th  March  1909. 

Sheo  Narain,  for  appellants. 
Dawarka  Das,  for  respondent. 

The  judgment  of  the  Conrt  was  delivered   by  : — 

Shah  Din,  J. — This  appeal  arises  out  of  a  suit  brought  by  21st  Jan.  1911. 
the  plaintiffs-appellants  against  the  defendant-respondent  for 
recovery  of  Rs.  5,295-7-3  on  account  of  the  rent  of  certain  water* 
mills  and  tbe  price  of  materials  on  the  strength  of  a  registered 
agreement,  dated  the  21st  May  1907.  That  agreement  contains 
a  clause  to  the    following  effect : — 

u  If  any  dispute  arises  between  the  parties  regarding  this 
"  agreement,  it  Bhall  be  settled  by  master  Nur  Bakhsb,  Mnni- 
"  cipal  Commissioner,  Ludbiana,  and  bis  decision  shall  be  bind. 
"  ing  on  tbe  parties." 

In  answer  to  the  plaintiffs'  claim,  the  defendant  raised 
several  p'eas,  of  which  the  most  important  plea,  with  reference 
to  which  the  plaintiffs'  suit,  has  been  dismissed,  was  that,  as  the 
plaintiffs  had  refused  to  abide  by  the  agreement  to  refer  tbe 
dispnte  between  them  to  the  arbitration  of  Nur  Bakheh,  their 
suit  was  barred  by  section  21  of  the  Specific  Relief  Act. 
•  '  *  #  »  •  ♦ 
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In  a  rather  confused  judgment  the  lower  Court  held,  with 
reference  to  the  third  and  fourth  issues,  that  the  provisions  of 
section  2i  of  the  Specific  Relief  Act  had  not  been  complied  with 
by  the  plaintiffs  before  instituting  the  present  suit,  and  that 
therefore  their   suit   was  not  maintainable. 

In  appeal  it  is  urged  by  the  learned  counsel  for  the  plain- 
tiffs-appellants that  it  was  for  the  defendant-respondent  to 
prove  affirmatively  that  the  plaintiffs -appellants  had,  before 
bringing  the  present  suit,  refused  to  perform  the  contract  to 
refer  to  arbitration,  and  that  he  had  not  discharged  the  onus. 
The  learned  pleader  for  the  defendant-respondent  has  had  to 
concede  that  the  burden  of  proving  that  the  plaintiffs  had  refused 
to  pei  form  the  contract  to  refer  to  arbitration  did  lie  upon  his 
client.  *  *  *  * 

We  are,  therefore,  constrained  to  hold  that  the  defendant-res- 
pondent has  entirely  failed  to  prove  that  the  plaintiffs-appel- 
lants had  refused  to  perform  the  contract  to  refer  the  matter 
to  arbitration  before  the  present  suit  was  instituted.  That  being 
so,  the  last  clause  of  section  21  of  the  Specific  Relief  Act  does 
not  operate  to  bar  the  plaintiffs'  suit,  and  the  lower  Court  was 
clearly  in  error  in  dismissing  it  on  the  ground  that  it  was  so 
barred. 

We  therefore  accept  the  appeal,  and  setting  aside  the 
decree  of  the  lower  Court,  remand  the  case  under  Order  XLI 
rule  23,  of  the  Civil  Procedure  Code,  for  decision   on    the   merits. 

The  stamp  on  this  appeal  will  be  refunded,  and  other  costs 
will  be  costs  in  the  cause. 

Appeal  accepted  :  case  remanded. 
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Pull  Bench. 

No.  26. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  Hon.  Mr. 
Justice  Kensington  and  Eon.  Mr.  Justice  Rattigan. 

SUNDAR—  (Defendant)  -APPELLANT, 

Versus 

SALIG  RAM  AND  OTHERS— (Plaintiffs)-  \  RPQpnxrn™™ 
AND  OTHEfiS-(DEFENDANTs)-  J  M'SPONDENTS. 

Civil  Appeal  No.  1210  of  1910. 

Indian  Limitation  Act,  IX  of  1908,  section  2  (8),  Schedule  II,  articles  140, 
141,  142  and  144 — Advent  possession — Alienation  by  widow  not  challenged  by 
nearest  reversioner  — Suit  for  possession  by  remote  reversioner  after  death  of 
nearest  reversioner. 

The  last  male  owner  of  agricultural  land  died  leaving  a  widow,  who 
died  in  1 870,  and  a  mother,  who  died  in  1892.  The  widow  had  alienated 
part  of  the  land  and  had.  placed  the  alienee  in  possession.  The  alienation 
was  not  for  necessity.  The  nearest  reversioner  B.,  great  grandson  of  K„ 
the  great  grandfather  of  the  last  male  owner,  died  in  1903,  without 
challenging  the  alienation  or  expressly  assenting  to  it.  The  descendants  of 
the  brother  of  K.  sued  in  1909  the  heirs  of  the  alienee  for  possession  of 
the  land  alienated.  The  question  submitted  to  the  Full  Bench  was  whether 
plaintiffs'  suit  was  within  time. 

Held,  following  the  principles  underlying  No.  18  P.  R.  1895  F.  B.  (*) 
and  dissenting  from  No.  1C6  P.  R  1906  (2)  that  the  claim  was  not  barred 
under  article  144  of  the  Limitation  Act,  1908,  inasmuch  as  the  plaintiffs'  right 
to  sue  for  possession  was  not  derived  from  or  through  B  {vide  definition 
of  "  plaintiff "  in  section  2  (8)  of  the  Act),  and  consequently  the  defendants' 
possession,  though  adverse  to  B.,  could  not  be  adverse  to  the  plaintiffs  until 
after  his  death,  when  their  right  to  possession  accrued. 

Held  also,  that  articles  140  and  141  had  no  application  to  the  case. 

Further  appeal  from   the  decree  of  J.  P.  Thompson,  Esquire,  Divi- 
sional  Judge,  Eoshiarpur  Division,  dated  the  \7th  June  19 10. 

Sukh  Dial,  for  appellant. 

Sheo  Narain  and  Tek  Chand,  for  respondents. 

The  judgment  of  the  Pnll  Bench  was  delivered  by — 
Rattjgan,  J. — The   learned    Chief  Ju7lge   has   referred   the  oq,;  j 
following  question  to  this  Full  Bench  for  determination,  viz.  :— 

"  The  last   male  owner  of  agricultural    land  died   leaving  a 
u"  widow   who  died  in  1876,   and  a   mother   who  died  in    1892. 


(»)    18  P.  R,  1895  F.  B.  (Roda  v.  Harnam). 
(*)  106  P.  R.  1906  (Rata  v.  Labh  Chand), 
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"  The   widow   I  ad  alienated  part  of  the  land  and  had  placed  the 
"  alienee  in  possession. 

"  The   alienation    was  not   for  necessity. 

"  The  nearest  reversioner  Badri,  great  grandson  of  Kirpa. 
"  the  great  grandfather  of  the  last  male  owner,  died  in  190H, 
"  without  challenging  the  alienation  or  expressly  assenting  to 
"  it.  The  descendants  of  the  brother  of  Kirpa  sned  in  1909 
"the  heirs  of  the  alienee  for  possession  of  the  land  alienated. 
"  Was    their  suit  within  limitation  ?  " 

The  learned  Divisional  Judge  had  held  that  the  claim 
was  within  time,  and  it  consequently  devolved  upon  Mr, 
Sukh  Dial,  advocate  for  the  defendants,  to  address  ns  in  support 
of  the  argument  that  the  suit  was  barred  by  limitation.  Mr. 
Sheo  Narain,  on  behalf  of  the  respondents,  supported  the  con- 
clusions of   the  Divisional  Judge. 

In  my  opinion,  the  Answer  to  the  question  put  to  us  must- 
be  in  the  affirmative.  I  start  with  the  admission  that  plaint- 
iffs are  the  collateral  heirs  of  the  last  male  owner,  and  that 
in  the  ordinary  course  of  thing?,  they  would  be  entitled  to 
claim  poFsession  of  an  estate  which  was  originally  held  by  an 
ancestor  common  to  them  and  such  last  owner.  It  is,  however, 
urged  tbat  their  rights  are  now  extinguished  under  the  pro. 
visions  of  the  Indian  Limitation  Act,  IX  of  1908,  because  the 
possession  of  the  defendants  became  adverse  to  Badri  the 
next  reversioner  on  the  death  of  the  last  owner's  mother 
in  180-,  and  that  such  adverse  possession  is  no  less  effective 
in  law   against  them  than  it  was  against  Badri. 

There  is  distinct  authority  in  support  of  this  view,  for  a 
Division  Perch  of  this  Court  has  held  in  No.  106  P.  7?.  1906,  (') 
that  "  a  person  who  has  held  possession  of  agricultural  land 
"  adversely  against  the  next  reversioner  of  a  deceased  proprietor 
;t  is  competent  to  set  up  such  adverse  possesion  against  the 
"  more  remote  reversioners,  the  cause  of  action  in  such  a  casp 
"  accrues  on  the  death  of  the  deceased  proprietor  and  not  on 
"  the  death   of   the  next  reversioner." 

So  far  as  I  know,  this  is  the  only  direct  authority  upon 
the  question  which  we  have  to  determine,  and  I  need  hardly 
'say  that  in  venturing  to  differ  from  it,  I  do  so  with  the 
greatest  respect  and  deference.  But  after  careful  considera- 
tion   of  the  judgment   of   the  learned    Judges    (Robertson   and 


(>)  106  P.  R.  1900  (Kala  v.  Labh  Chand). 
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/bitty  JJ.)   and   of  the   arguments  of  Mr.  Sukh  Dial  I  am  im- 
pelled  to  hold  that  the  decision  in  that  ease  was  erroneous. 

It   is   a   trite   proposition   that  statutes  of   limitation  must 

strictly   construed   and   that   no   man  i?    to  be  deprived  of 

■ights    which  would   by   law    belong   to  him  nuless  the  specific 

revisions   of  law,  which*  are   alleged  to   take    away  these  rights 

in    be  shewn   to  apply  clearly   and  in  precise  terms  to  his  case. 

the     words   of   Chatterji,   J.    (in   No.    56   P.   B.    1903     (') 

it  page  259)   "  The  law  of  limitation  must  be  strictly  construed, 

i.e.    its   scope     cannot    be    stretched  to   extend   to   cases  not 

covered  by    its   language,    and,  when   the  indications   as   to 

its   application   are   not  clear,   the  construction   mu3t    be   in 

"  favour  of  the  right  to  proceed." 

Now  in  the  present  case  it  is  admitted  (and  indeed,  it 
could  not  be  cou tested)  that  (I)  Badri's  right  to  possession 
accrued  only  in  1892  when  the  mother  of  the  last  owner  died, 
(2)  that  so  long  as  Badri  lived,  the  present  plaintiffs  were 
ot  entitled  to  claim  possession  of  the  estate,  and  (3)  that 
ren  if  the  present  plaintiffs  had  during  the  lifetimes  of  the 
idow  or  the  mother  of  the  alienor  obtained  a  declaratory 
decree  to  the  effect  that  the  alienation  in  favour  of  the  defen- 
dants would  not  affect  their  reversionary  interests,  such  de- 
claratory decree  would  not  have  availed  them  against  a  plea 
of  adverse  possession.  Bearing  these  admissions  in  mind  we 
tiud  that  (upon  the  contention  of  Mr.  Sukh  Dial)  the  legal 
rights  of  plaintiffs  would  be  by  law  extinguished,  despite  tvae 
fact  that  the  latter  could  not,  during  Badri's  lifetime  by  any 
means  iu  their  power,  assert  these  rights  with  the  object  of 
preventing  defendants  from  setting  up  a  plea  of  adverse 
possession  against  them.  Per  se  this  would  seem  to  be  a  fatal 
riaw  in  Mr.  Sukh  Dial's  argument,  for  it  is  a  well  recognised 
principle  of  law  that  possession  cannot  be  adverse  against  a 
person  who  has  not  (either  on  his  own  account  or  through  his 
predecessor  in  title)  an  immediate  right  to  possession,  see  Bejoy 
Chimdcr  Banerjee  v.  Rally  Proscnno  Mookerjee  (3j,  and  T&ru  Bai 
v.  Venkat  liau  (3).  Mr.  Sukh  Dial  recognising  this  difficulty, 
has  contended  that  Badri  who  unquestionably  became  entitled 
to  possession  in  189£  was  the  predecessor  in  title  of  the  plain- 
tiffs, aud  that  as  the  defendants  held  adversely  to  Badri  from 
that  date  up  to    1903  when  Badri  died,  the   present  suit    must 


0)  56  P.  B.  1903  (D/ieru  v.  Sidhu.) 

C8)  (1878)  /.  L.  B.  I  Vat.  337. 

(»)  (J 903)  I.  L.  B.  27  Bom.  43  C51>. 
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beheld   to  be  barred   either   under  article    1 40    or  article    141 
or  article  144  of  the  Limitation  Act. 

Articles    140  and   141   are,   in  my  opinion,    clearly    inappli- 
cable  to  plaintiffs'    claim.      They  certainly   were  not  entitled 
themselves  to  claim  possession,  when   the   mother  died  in  1892, 
nor  did   the  estate   at  that    time  fall   into   their   possession.     It 
seems    to  me  that  the   one  and   only  ground  upon    which    their 
claim   can  be    held  to  be   barred  is  that   they    ate  identified  in 
interests  with  Badri  and  that  adverse  possession   as  against  bim 
would    in    law  be  adverse   possession    against   them.     To  arrive 
at   this  conclusion,    we   must    bold    that    the   word   plaintiff  in 
article    144    includes  in   the   present  case  not  only   Badri  but 
the   present    plaintiffs,  and   that  the   latter  aie   his   heirs   and 
derive    their    right    to    sue    for   possession     from    or   throngh 
him   (section   2  (8)  of   Act  IX  of  1908).     Now    Badri  himself 
Was    undoubtedly    entitled    to    possession     in    1892     when   the 
mother    of    Ranjha   dud.      For   the    pui poses   of   articles   140 
and  111,   he   was  the  only    peistn   v>ho  coulu  lien  claim  posses- 
sion.    He   did  not   sue   for    possession   and  in    the  words  of  the 
order   of  reference     "  neither   challenged     the   alienation     tor 
"   expressly    assented    to  it."     As  lor  g   as  he   lived   neither  of 
the    above   articles   could,   by  any  stretch    of  language,  be  held 
applicable    to  plaintiffs.     But  when   he  died   in  1903,   plaintiffs 
forthwith   became   entitled  to  possession,  and  their   claim   can, 
in    my  opinion,  be   held    barred   only   under   article    144  and 
only   if   Badri  can  be   so  identified    with   them   as  to  be   hold 
to    be     plaintiff     with    them,     within    the   meaning   of     that 
article. 

It  seems  to  me  that  this  question  has  been  finally  and 
definitely  decided  by  the  Full  Bench  decision  of  this  Court 
which  is  reported  as  No.  18  P.  E.  1895  (').  In  that  case  the 
learned  Judges  observed  ;— • 

"  We  accept  the  view  that  the  true  description  under  the 
"  Customary  law  of  the  Province  of  a  male  holder  of  ancestral 
"laud  is  that  he  is  a  full  owner  with  an  interest  transmissible 
nto  his  heirs,  lineal  or  collateral,  but  that  the  power  of  aliena- 
"  tion  is  limited,  and  liable  to  be  controlled  by  the  heirs, 
"  lineal  or  collateral,  as  tho  case  may  be  .  .  .  From  this  it  follows 
11  that  on  the  death  of  a  sonless  owner  the  collateral  heirs  take 
"  the  estate  from  him  as  his  heirs,  and  derive  their  title  to 
M  possession   of  the  ancestral    laud   from   him   aud  through  him 

0)    18  ?.  R.  1*85  F.  V.  (Roda  v.  Harnam). 
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M  to  the  common  ancestor.  .  .  .  Tin  next  question  is  whether 
"  the  present  suit  falls  under  article  142  of  the  2nd  Schedule  to 
M  the  Act.  The  only  point  which  it  appears  to  us  necessary 
"  to  consider  in  this  connection,  is  whether  the  plaintiff  in 
"  the  present  case  can  be  identified  with  the  last  owner,  the 
M  donor  of  the  land,  by  reason  of  the  definition  of  the  term 
"  '  plaintifi  '  in  section  .3  of  the  Act ;  in  other  words,  whether 
"  the  donor  is  a  person  from  or  through  whom  the  present 
"  plaintiff  derives  his  right  to  sue.  We  have  already  expressed 
"  our  opinion  that  the  present  plaintiff  dees  derive  his  right 
"  to  possession  of  the  land  in  suit  from  or  tbrorgh  the  last 
"  male  owner.  But  does  he  derive  his  right  to  sue  for  possea- 
"  siou  from  or  through  such  person  ?  In  our  opinion  he  does  * 
"  not,  inasmuch  as  his  right  to  sue  for  possession,  in  spite 
"  of  the  last  owner's  act  of  alienation,  is  derived  from  no  indi- 
"  vidual  but  from  the  customary  rule  which  places  a  restric- 
tion upon  the  owner's  powers  of  disposition  of  ancestral 
M  property,  and  renders  him  liable  to  be  controlled  in  that  rts- 
1  pect  by  his  collateral  heirs.  .  .  We  must  therefore  fall  back 
"  upon  article  144  of  the  2nd  Schedule  of  the  Limitation  Act 
"  as  the  provision  of  law,  applicable  to  the  suit,  and  the  ques- 
"  tion  to  be  determined  under  the  article  in  the  Act  is,  when 
"  the  possession  of  the  defendant  became  adverse  to  the  plaiu- 
"  tiff,  that  is,  by  pai'ity  of  reasoning,  to  the  actual  plaintiff 
"  in  the  present  case  and  not  to  the  donor.  Now  assuming 
"  (without  deciding)  that  the  defendant's  possession  was  from 
*'  its  inception  "  adverse"  to  the  donor,  it  seems  to  us  that  it 
"  could  not  be  at  the  same  time  adverse  to  the  plaintiff  who 
"  had  no  right  to  possession   as  long  as  the  donor  lived." 

The  reasoning  of  the  Full  Bench  appears  to  me  to  apply 
it  fortiori  to  the  present  case,  for  if  the  reversioners,  as  the 
heirs  of  the  owner,  are  not  affected  by  a  possession  which  was 
adverse  to  him  on  the  ground,  that  so  long  as  he  lived,  they 
had  no  right  to  claim  possession,  they  cannot  reasonably  be 
held  to  be  affected  by  possession  adverse  to  an  heir  wlo  is 
entitled  to  claim  possession  but  does  not  do  so,  though  so  long 
as  he  lives  he  and  he  only  has  the  right  to  possession.  As 
the  Full  Bench  poiit  out,  plaintiffs  may  be  the  heirs  of  Badri 
in  the  sense  that  their  claim  to  possession  is  derived  from  or 
through  him.  But  their  right  to  sue  for  possession  is  not  so 
derived  and  is  an  independent  right.  If  Badri  had  in  1892 
entered  upon  possession  of  the  land  and  had  thereafter  alienated 
it  by  sale  or  gift  to  defendants,  it  is  obvious,  upon  the 
authority  of    the  Full  Bench  ruling,  that  plaintiff's  claim  would 
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not  have  been  barred  under  either  article  142  or  article  141. 
Surely  defendant's  position  cannot  be  rendered  stronger  simply 
because  Badri,  instead  of  alienating  the  land  by  au  express  act 
ou  his  part  sleeps  over  his  rights  and  allows  the  defendants 
indirectly  to  take  possession  of  the  same  ?  It  seems  to  me 
that  the  principles  underlying  the  Fall  Bench  decision  apply 
with  even  greater  force  to  the  latter  case,  for  in  either  eveut  it 
must  be  kept  in  mind  that  .so  long  as  Badri  lived,  plaintiffs 
could  have  no  right  to  claim  possession.  Speaking  with  every 
dcfereuce,  I  confess,  I  am  doubtful  whether  the  lineal  or 
other  heir  to  ancestral  lauded  property  can  rightly  be  described 
for  auy  purposes  as  the  heir  of  the  last  male  owner.  It  seems 
to  me  that  his  claim  to  such  property  is  derived  from  the 
original  or  common  ancestor  who  held  the  property,  and  not 
in  auy  seuse  from,  or  eveu  through,  the  last  holder  [see 
No.  107  P.  B,  1887  F.  B.  (')].  It  is,  I  consider,  upon  this 
ground  that  a  son  or  agnatic  relation  is  held  entitled  to 
challenge  alienations  affected  by  the  owner  for  the  time  beim/ 
in  possession  and  that  ancestral  immovable  property  jannot 
be  so  dealt  with  under  section  88  of  the  Criminal  Procedure 
Code  as  to  affect  the  rights  thereto  of  the  holder's  male  lineal 
descendants  or  collaterals  [18  P.  B.  1908  F.  B.  (3)],  But  be 
this  as  it  may,  there  can  be  no  question  that  the  right  of  the 
latter  to  sue  for  possession  is  uot  derived  from  the  last  holder 
of   the  estate. 

As  1  have  observed  above  the  only  direct  authority  upon 
the  question  before  us  is  No.  206  P.  B  1906  (s).  But  there 
are  certain  other  authorities,  indirectly  relevant,  to  which  I 
must  refer.  In  certain  cases  it  has  been  held  that  assent 
given  by  a  father  to  an  alienation  effected  by  the  person 
in  possession  (usually  a  female)  will  be  binding  upon  his 
sun,  [see  inter  alia,  Nos.  59  P.  B.  1904  (*),  68  P.  it  1905  (5) 
37  P.  B.  1907  («),  15  P.B.  1903  (7),  76  P.  B.  1906  (•)• 
97  P.  K.  1906  (»),  78  P.  B.  1908  (W)].  But  as  pointed  out 
by  Robertson,  J.  in  No  59  P.  B.  1904  (*),  this  does  not  mean 
that  the   sou,    in  such  cases   has    not  ah  initio  a    right  to   sue. 


(»)  107  P.  R.  1887  F.  Jl.  (Qatar  v.  Sham  Dae). 

<.»)  18  P.  R  1908  F,  B.  (Sadhu  Singh  v.  Secretary  »f  Slate.) 

(»)  106  P.  R.  1900  (Kaka  v.  Luhh  Chand), 

(')  59  P.  ft.  1WI.  {Kavian  v.  Muhammad  Ali). 

{*)  08  P.  ft.  1905  Klndar  v.  Chdki  Ram). 

(,;)  37  P.  R.  1U07  (Devi  Dial   v.  UtlomUcri-. 

M  15  P.  R.  1003  (Labh  Singh  v.  Gopi\ 

\')  76  P.  R.  1900  (Ganpul  v.  UhuniRam). 

C9)  97  P.  R.  1906  (Buta  v.  Khuda  Bakhth). 

('")  78  P.  R.  1908  {Bhib  Ram  v.  8Mb  Singh). 
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He  certainly  has  a  loctis  standi  to  institute  the  suit,  and  the 
utmost  that  can  be  said  is  that  his  claim  will  probably  fail 
if  it  can  be  shown  that  his  own  father  bond  fide  agreed  to 
the  alienation.  Obviously  this  class  of  case  cannot  afford  us 
any  material  assistance  when  we  have  to  decide  whether  in  a 
case  such  as  the  present,  the  claim  of  the  plaintiffs  is  barred 
by  limitation,  The  fact  that  Badri,  and  we  may  go  further 
and  say,  Badri's  sons  and  grandsons  (if  he  had  had  any),  had 
accepted  the  alienation,  would  undoubtedly  weigh  considerably 
with  the  Court  when  it  came  to  decide  whether  or  not  the 
alienation  was  one  which  should  be  upheld.  This  might  well 
be  go,  but  that  is  a  totally  different  matter  from  holding  that 
by  reason  of  Badri's  active  acquiescence  in  the  alienation  or 
his  inaction  with  regard  to  it,  plaintiff's  suit  is  baired  by 
Article  144  of  the  Limitation  Act. 

Personally  I  do  not  regard  such  authorities  as  in  point 
for  our  present  purposes.  But  even  if  they  could  be  so  re- 
garded, I  find  that  there  are  numerous  authorities  the  other 
way.  In  No.  84  P.  B.  1898  F.  B.  (i)  for  example,  it  was 
held  that  a  Bon  was  entitled  to  contest  an  alienation  by  his 
uncle,  despite  the  fact  that  his  own  father  had  refused  to 
impeach  the  transaction.  This  was,  of  course,  a  suit  fcr  a 
declaratory  decree.  In  the  course  of  their  judgment,  the  learned 
Judges  remarked,  "plaintiff  is  in  the  line  of  heirs  to  Harnam 
"  Singh  though  his  father  would  precede  him  in  the  succession  if  he 
"  was  alive  when  it  opened  out.  Plaintiff  thus  has  an  interest 
"  in  the  propeity  which  is  apparent  at  the  time  of  suit,  and 
11  as  his  father  will  noi  take  any  steps  to  protect  the  rever- 
''  sion,  there  is  no  good  reason  why  plaintiff  should  not, 
M  under  the  general  rule  above  cited,  come  forward  to  save 
"  the  right  for  himself." 

In  No.  77  P.  B.  1888  (2)  the  learned  Judges  (Tremlett, 
and  Battigan  JJ.)  held  that  remote  reversioners  were  not 
bound  by  an  assent  given  by  the  next  reversioner  to  an  adop- 
tion effected  by  a  female  in  poseession,  and  with  reference  to 
the  assent  so  given  they  say  : — "  As  it  is,  however,  the  plaintiffs 
"  claim,  as  being  heirs  of  Sahib  Singh  "  (tne  common  ancestor) 
"  and  not  through  Mohan  Singh,  and  therefore  we  do  not  see 
H  that  they  •  are  on  principle  bound  by  his  assent  ;  indeed 
"  considering  the  limits  which  Jat  custom  often  put  on  the 
*'  power   of  a  male  proprietor  to  alienate  at  will,  to  hold  that 


0)  84  P.  R.  1898  F.  B.  (Harvans  Singh  v.  Harnam  Singh). 
(*)  77  P.  R.  1888  (Lehna  Singh  v.  Mussammat  Dharmo), 
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"  the  consent  of  the  nest  reversioner  necessarily  bound  those 
u  who  came  after  him,  when  he  himself  had  not  succeeded 
"  would  sometimes  give  greater  effect  to  his  assent  than 
"  would  have  attached  to  his  act  had  he  been  himself  in 
"  possession  and  himself  made  the  alienation  in  question."  To 
a  similar  effect  are  the  rulings  reported  as  No.  1 74  P.  R. 
1888  0) ;  7  P.  B.  1893  (2)  ;   47  P.  B.  1903  (»). 

I  have  referred  to  these  authorities  because  some  stress 
was  laid  upon  them  in  argument  before  us,  but,  as  I  have 
already  remarked,  1  cannot  agree  that  they  are  in  any  material 
point  relevant  to  the  question  before  us.  They  may  be  rele- 
vant when  the  court  has  to  decide  whether  or  not  an  aliena- 
tion which  has  been  accepted,  apparently  bond  fide  by  one  or 
more  heirs,  is  valid  against  remoter  heirs.  But  they  appear 
to  me  entirely  irrelevant  for  the  purpose  of  deciding  whether 
the  claim  of  the  latter  is,  owing  to  the  inaction  of  the  next, 
heirs  to  prefer  their  claims,  barred  ur.der  the  law  of  limita- 
tion. I  must,  however,  refer  to  the  argument  ab  inconvenienli 
upon  which  the  ruling  of  the  Division  Bench  in  No.  106  P.  JR. 
1906  (')  is  mainly  based.  It  is  obseived  in  the  judgment  that  : 
*  the  learned  Divisional  Judge  held  that  because  Mahtaba 
u  consented  to  Beli  and  Kaka  retaining  possession  of  the  land, 
"  adverse  possession  did  not  begin  to  run  in  their  favour  until 
'*  Mahtaba's  death,  a  view  in  which  we  cannot  concur,  and  which 
"  pushed  to  its  logical  conclusion,  would  practically  make  it 
"  impossible  ever  to  obtain  a  title  by  adverse  possession  as  re- 
"  gards  agricultural  land,  Ik  might  be  1000  years  before  one 
'•  of  the  collaterals  refused  his  'consent,'  and  yet  on  this 
"  theory  he  would  still  have  a  right  to  sue  within  V<L  years 
"  of  the  last  consenting  heir." 

With  every  respect,  I  confess  I  am  not  impressed  with 
this  argument.  In  the  first  place  it  is  obvious  that  though 
the  suit  might  not  be  barred  by  limitation,  a  reversioner,  who 
sued  for  possession  of  land  on  the  ground  that  an  alienation  was 
invalid,  would  stand  little  chance  of  success  if  it  could  be 
shown  that  a  series  of  heirs  prior  to  him  in  title,  had  actually 
accepted  that  alienation  as  binding  upon  them.  In  the  next 
place,  assuming  that  the  plaintiff's  claim  appeared  prima  facie 
to  be  jast  and  reasonable,  would  it  not  be  in  the  highest  degree 
unjust  to  hold  that  though   he  could   not   possibly  under   the 

(l)  174-  P.  R.  1888  (Chuni  Lai  v.  Nando). 

(»)  7  P.  R.  1893  yGharib  Khan  v   Mirza  Ali  Bahadur  Khan) 

(»)  47  T.  B.  1903  {Thuiar  Singh  v.  Hira  Singh). 

(,<)   106  P,  R.  1906  {Kaka  v,  Labh  Chand). 
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law  have  asserted  his  rights  earlier,  his  claim  was  neverthe- 
less barred  by  limitation  becanse  the  next  heir  had  for  reasons 
of  his  own,  abstained  from  claiming  possession  of  the  land  ? 
In  the  present  case,  the  plaintiffs  might,  during  the  lifetimes 
of  the  widow  and  mother  of  Ranjha,  have  brought  a  snit 
for  a  declaratory  decree  ;  but  it  is  problematical  whether  they 
would  have  succeeded  in  their  snit,  and  even  if  they  had,  that 
decree  would  have  been  of  no  avail  to  them  after  the  death 
of  Badri,  even  if  Badri  had  himself  obtained  such  a  decree 
prior  to  1892,  it  would  not  have  prevented  defendants  from 
setting  up  an  adverse  title  to  him  after  the  mother's  death. 
He,  no  doubt,  could  have  made  u  e  of  the  decree  in  a  suit 
for  possession,  but  so  long  as  he  lived,  plaintiffs  had  no  legal 
right  to  sue  for  possession.  The  result  would  be  that  no  matter 
what  precautions  they  might  have  taken,  plaintiffs'  right  to 
the  estate  would  be  barred  by  limitation  if  Badri  lived  for 
12  years  after  the  death  of  the  last  male  owner's  mother 
It  ee^ms  to  me  monstrous  to  hold  that  in  these  circumstances 
the  plaintiffs  are  barred  by  the  law  of  limitation,  from  prefer- 
ring their  present  c'aim,  and  I  am  glad  to  find  that  the  author- 
ity of  the  F.  B.  ruling  in  No.  18  P.  R.  1895  (')  supports  me  in 
holding  that  this  bar  does  not  exist. 

It  is  said  that  it  will  work  great  hardship  on  alienees,  if 
they  are  to  bo  rendered  liable  to  a  series  of  actions  on  the 
part  of  various  reversioners.  As  I  have  said,  I  do  not  think 
that  in  practice  this  will  be  found  to  be  the  case.  But  apart 
from  this,  a  person  who  takes  ancestral  land  in  the  Punjah, 
whether  by  sale  or  gift,  knows  full  well  that  he  is  taking 
property  which  may,  and  in  all  probability  will,  involve  him 
in  litigation  of  a  peculiarly  harassing  nature.  If,  with  his 
eyes  open,  he  chooser  to  run  the  risk  of  such  litigation,  he 
has  no  one  to  blame  but  himself.  At  all  events,  the  possible 
inconveniences  to  which  he  may  be  subjected  are,  in  my 
opinion,  of  small  moment  compared  with  the  grave  injustice 
which  would  result  from  our  holding  that  an  heir  to  the 
property  is,  under  the  law  of  limitation,  to  be  held  debarred 
from  preferring  a  claim  thereto  because  that  claim  was  not 
preferred  at  a  time,  when  by  the  law  it  could  not  possibly  be 
preferred,  and  when  the  only  person  who  could  prefer  it  was 
a  3rd  party  through  whom  the  plaintiff  does  not  derive  his 
right  to  sue  for  possession.  Unfortunately  a  man's  collateral 
heirs  in  this  Province  are  not   invariably  on  the  best  of   terms 

C1)  18  P.  R.  1895,  F.  B.  (Roda  v.  Earnam). 
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either  with  him  or  inter  se,  and  it  is  hardly  too  much  to  pay 
that  many  of  them  would  be  only  too  delighted  to  prejudice 
their  relatives  by  refusing  to  take  action  iu  cases  such  as  the  pre- 
sent. Moreover,  it  is  at  least  anomalous  to  hold  that  to  effect  this 
object  they  would  be  unsuccessful  if  they  actually  alienated 
property,  but  would  be  entirely  successful  if  they  took  no 
action  whatever  in  protecting  that  property  after  it  had  been 
alienated  by  the  holder  for  the  time  being. 

If  Badri,  for  example,  had  taken  possession  of  the 
estate  and  had  thereafter  alienated  it  to  the  defendants,  his 
action  wonld  have  given  plaintiffs'  the  right  to  contest  his 
alienation  within  the  periods  prescribed  by  the  Punjab  Limita- 
tion (Ancestral  Land  Alienation)  Act,  1900.  Bnt  as  he  did  not 
do  so,  and  as  he  allowel  defendants  ti  hold  adversoly  to  him 
limitation  must  (according  to  appellant's  argument)}bo  taken 
to  run  against  plaintiffs  from  1892  and  this  too,  thongh  they 
coald  not  until  Btdri's  death  suo  for  possession,  nor  in  his 
lifetime    for  any  declaratory  decree. 

While,  therefore,  fully  appreciating  the  force  of  the  argu- 
ments adduced  in  No.  106  P,  B.  1906  (')  in  support  of  the 
conclusions  therein  arrived  at,  I  am,  with  every  respect,  nnable 
to  accept  that  decision  as  correct  in  law. 

We  were  referred  to  certain  authorities  from  other  High 
Courts  which  deal  with  the  question  whether  a  more  remote 
reversioner  is  under  Hindu  Law  barred  by  a  plea  of  adverse 
possession  which  would  be  effective  against  the  next  heir. 
These  authorities  are  specified  below  (2-7).  In  my  opinion 
apart  from  the  fact  that  there  is  a  conflict  of  opinion  upon 
the  snbjoct,  they  afford  no  gaide  to  us  in  deoiding  a  point 
which  depend?  upon  the  principles  rocogniz )d  by  the  ordinary 
roles   appertaining  in  agricultural  communities  in  this  Province. 

The  question  referred  to  the  Full  Bench  is  one  of  great 
importance  and  I  am  fully  aware  that  in  replying  to  it  in 
tho  affirmative,  I  am  rendering  it  possible  for  an  alienor's 
heirs  to  harass,  almost  adfinitwm,  a  person  to  whom  ancestral 
land  has  been  alienated.  But  1  must  take  the  custom  of  this 
Province  as  I  find  it,  and  I  do  not  feel  justified  in  brushing 
aside     the  proposition   of   law,     which  was   after   due   delibera- 


te iOt>  P.  R  190G  (Kaka  v.  Labh  Chand). 

(J)  Bhugwanti  v.  Sukhi  (1900)  I.  L.  R.  22  All.  33  F.  B. 

(3)  Abinash  Chandra  v.  Harinath  (1905)  J.  I,  R.  32  Cal.  62. 

(*)  Bahadur  Singh  v.  Mohar  Singh  U902>  /.  L.  R  24  All.  94  P.  C. 

(5)  Amrita  Lai  v.Jatindra  Nath  (1905)  I.  L.  R.  32  Cal.  165. 

(e)  Chiruvolu  Punnamma  v.  Chiruvolu  Perrazu  (1906)  /.  P.  R  29  M-td  30  > 

P.B. 
0)  Gokinda  Filial  v.  Thayammal,  (1904)  14  Mad  L.  J.  203. 
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tion  enunciated  by  the  Fall  Bench  of  this  Ooart  in  No.  18 
r.  B.  1895  (').  Aud  if,  as  a  result  of  thia  decision,  persons 
who  would  be  likely  to  take  over  ancestral  estate  are  dis- 
couraged from  doing  so,  I  cannot  think  that  any  very  great 
harm  will  be  done.  The  recent  policy  of  the  legislature 
at  all  events  tends  towards  the  same  direction,  and  this 
fact  though  it  in  nowise  affects  or  has  influenced  the  con- 
clusions at  which  I  have  arrived,  is  not  to  le  ignored  in 
connection  with  the  argument  ab  inconvenienti  which  has  been 
addressed  to  us.  But  quite  apait  from  this,  I  am  strongly 
of  opinion  that  from  the  point  of  view  of  equity,  far  greater 
injustice  would  be  done  if  we  held  that  a  person  was  in  a 
case  such  as  the  present,  debarred  from  preferring  his  claims, 
than  would  be  the  case  if  we  held  (as  I  think  upon  principlo 
we  must  hold)  that  the  law  of  limitation  does  not  stand  in 
his  way,  but  that  his  claim  must  nevertheless  be  considered 
in  the  light  of  the  accepted  fact  that  the  alienation  which  he 
impugns  has  been  recognized  as  valid  by  one  or  more  of 
his  predecessors  in  title. 

For    the   reasons    given  I     would  leply    to   the    question 
before    as    that    plaintiff's  tuit   is  not  Lam  d  by  limitation. 

Sjk  Arthur  Reid,  C.  J.— 1  concur  in  the  reasons  recorded  by  30th  Jatiy,  ]9ll, 
my  brother  Rattigan  for  answering  the  question  leferred  in 
the  affirmative.  The  authorities  cited  establish  the  rule  that 
the  right  to  sue  was  not  derived  by  the  plaintiffs  from  Badri 
and  the  result  is  that  his  inaction,  or  acquiescence  did  not 
affect  their  right  of  action  which  would  certainly  have  accrued 
had  he  keen  the  alienor.  As  pointed  out  by  my  bi other 
Rattigan,  tho  plaintiffs  would  not  have  improved  their  posi- 
tion by  a  declaratory  suit,  had  Badri  survived  the  declaratory 
decree  for  12  years. 

It  is  unnecessary  to  recapitolato  the  reasons  recorded  by 
my  brother  Rattigan  for  Lolding  that  the  lule  laid  down  in 
106  P*  U>  1906  (2)  is  incorrect,  as  1  concur  in  those  reasons, 
and  have  nothing  to  add  to  the  judgment  of  my  bi  other 
Rattigan.  1  concur  in  answering  the  question  referred  in  the 
affirmative, 

Kensington,  J. — I  concur. 


{})   18  P.  £.  1895  (Eoda  v,  Bamam). 

(*}  106  P.  B.  1906  (Kaka  v,  Labh  Chand). 
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Befor$  Eon.  Mr.  Justice  Johnstone  and  Hun.  Mr,  Justice    Chcvis. 

BULAKI   M AL-(Plaintiff) -APPELLANT, 

Versus 

Mr.  0.  J.  Floyd- (Defendant)— RESPONDENT. 

Civil  Appeal  No.  151  of  1909. 

Indian  Evidence  Act,  1  of  1872,  sections  92  and  94 — Admissibility  of 
avidence  of  conduct  of  parties  subsequent  to  contract. — 

Held,  that  although  under  Section  P2  of  the  Evidence  Act,  no  evidence 
of  any  oral  agreement  or  statement  can  be  admitted  as  between  tbe  parties  to 
a  contract  in  writing  for  the  purpose  of  contradicting,  varying,  adding  to  or 
subtracting  from  its  terms,  evidence  of  the  conduct  of  the  parties  subsequent 
to  the  execution  of  the  document  is  admissible  — 

U)  As  it  may  serve  to  show  what  the  real  meaning  of  the  contract  was, 
and 

(2)  as  it  may  operate  as  an  estoppel  when  it  amounts  to  part  perform- 
ance of  the  contract. 

Held  also,  (a)  fhat  on  the  evidence  produced  in  this  case  the  defendant 
had  succeeded  in  showing  that  the  real  contract  was  different  from  that 
set  put  in  the  pro-note  sued  upon  and  was  as  alleged  by  defendant,  and 
(b)  that  as  tbe  plaintiff  had  never  set  defendant  right  about  the  terms  of 
the  contract  as  understood  by  the  defendant,  the  plaintiff  was  now  estopped 
from  setting  up  different  terms. 

Further  app$al  from  the  decree  of  Major  A.   A.  Irvine,   Divisional 
Judge,     Lahore      Division,     d<ited     the      \§th      November 
1908. 

Beecbey  for  appellant. 

Grey  for  respondent. 

The  j  udgment  of  the  Court  was  delivered  by  : — 

Johnstone,  J.— Our  brother  Rattigan  baa  set  forth  in  his 
\6tk  Dec.  1911.  referring  order  of  3rd  May  1909  the  question  on  which  be  wisheB 
tbe  decision  of  a  Division  Bench  to  be  taken  and  tbe  events 
that  have  given  rise  to  that  question.  Very  briefly  put, 
what  has  happened  is  that  defendant-respondent,  having  execut- 
ed a  promissory  note  for  Rs.  2,100  "  with  interest  at  tbe  rate  of 
two  aud  a  half  per  cent,  per  mensem  ",  in  favour  of  plaintiff, 
urged  in  tbe  flrst  Court  and  now  nrgos  that  it  was  not  intended 
that  interest  should  be  charged  on  tbe  Rs.  2,100,  but  that  the  sum 
of  Rs.  2,100  included  advance  interest  aud  was  all  that  had  to  bo 
paid.  No  objectiou  seems  to  have  been  made  to  bis  raising 
this  contention,  aud  be  explained  in  detail  bow  the  sum  of 
Rb,  2,100  was  arrived  at.  Evidence  was  taken  from  him,  aud  both 
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the  Courts  below  and  also  our  brother  Rattigan  have  adopted 
the  view  that  his  version  of  the  a&air  is  the  true  one,  and  both 
those  Courts  passed  decrees  based  on  that  version,  the  Lower 
Appellate  Court  merely  allowing  plaintiff  more  interest  than 
the  first  Court  was  prepared  to  award. 

Mr.  Justice  Rattigan,  in  .addition  to  referring  to  this 
Bench  the  question  whether  defendant's  evidence  to  prove  what 
the  contiact  really  was  is  legally  admissible,  and  the  further 
question  whether  the  ab:-ve  question  can  be  raised  in  second 
appeal,  ruled  that  if  these  quettions  are  to  be  answered  in  the 
affirmative,  defendant  has  proved  that  on  10th  June  1906  he 
only  received  Rs.  1,200  and  not  Rs.  2,100  and  that  the  appeal 
should  be  dismissed  with  costs.  The  question  of  instalments  in 
the  first  Court's  and  Lower  Appellate  Court's  decrees  was  not 
raised  in  appeal. 

We  have  heard  elaborate  arguments  from  Mr.  Beechey 
for  plaintiff  and  Mr.  Grey  for  defendant.  The  latter  iu  his 
summing  up  stated  that  he  supported  the  views  of  the  Lower 
Courts  iu  four  ways  :— 

(a)  that  plaintiff  had  been  guilty  of  "  fraud  "  and  "  mis- 
representation," Proviso  1,  Section  92,  Indian  Evi- 
dence Act  ; 

(6)  that  this  is  a  case  of  "  want  of  consideration  " 
Proviso  1  ; 

(c)  that  evidence   of  subsequent  conduct  is  at  least  ad* 

missible,   and     it     suffices    to     prove  defendant's 
allegations  ; 

(d)  that  evidence  of  extrinsic  circumstances  is  admissible 

to  show  what   meaning  the  parties  attached   to  the 
promissory  note. 

In  this  argument  he  also  suggested  "  mistake,"  and  fuitber 
hi u ted  that  Proviso  2  and  Pioviso  6  to  Section  92,  Iudian 
Evidence  Act  applied  and  that  there  was  no  law  to  prevent  the 
biguatory  of  a  pro-note  from  proving  that  full  consideration  did 
not  pass.  The  pro-note  having  been  proved  or  admitted,  no 
evidence  of  any  oral  agreement  or  statement  can  be  admitted, 
as  between  plaintiff  and  defendant,  "  for  the  purpose  of  contra- 
dicting, varyiDg,  adding  to,  or  subtracting  from  its  terms." 
The  document  contains  a  promise  to  pay  on  demand  Rs.  2,100 
Y?itb  interest  at  2  k  per  cent,  per  mensem  and  defendant  wishes 
to  be  allowed  to  prove  that  the  oral  agreement  was  that  he 
was     to    pay    oft   Rs,    1,200    principal  and     Rst   900  interest 
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thereon  in  thirty  monthly  instalments  of  Rs.  70  each. 
This  amouuts  to  varying  if  not  exactly  to  contradicting  the 
terms  of  the  pro-note. 

We  may  eay  at  once  that  Proviso  2  has,  in  our  opinion,  no 
bearing  on  the  case  befoie  us,  because  the  oral  agreement 
alleged  is  certainly  "  inconsistent "  with  the  terms  of  the 
pro-note.  We  also  entirely  agree  with  our  brother  Rattigan 
in  regard  to  (b)  "Want  of  consideration  "  and  "mistake." 
Neither  of  these  points  can  be  successfully  taken  here. 

Proviso  6  is  not  easy  to  apply  in  a  case  like  this.  Even  if  only 
Rs.  1,200  was  owed,  Rs.  2,100  may  have  been  promised  as 
principal.  Thus  there  is  no  necessary  precise  correspondence 
betweeu  what  was  owed  and  what  was  promised,  and  so  the 
only  vital  existing  fact  is  what  defendant  intended  to  pro- 
mise to  pay.  This  Proviso  therefore  cannot  be  invoked  by 
defendant,  and  this  same  argument  disposes  of  the  suggestion 
that  the  evidence  under  consideration  is  admissible  because  the 
executant  of  a  pro-note  can  always  attempt  to  prove  non- 
receipt  of  consideration.  He  can  attempt  to  piove  that ;  but 
there  is  no  necessary  connection  betweeu  consideration  and 
promise,  and,  as  our  brother  Rattigan  has  pointed  out,  no  want 
of  consideration  in  the  proper  sense  of  the  phrase  is  pleaded. 

Turning  to  (a)  above  we  have  some  difficultyiu  agreeing  with 
Mr.  Grey.  It  is  a  well  known  maxim  that  if  a  plea  of 
fraud  is  to  be  relied  on,  it  must  have  been  specifically  pleaded. 
In  his  pleas  paragraph  6,  defeudant  stated  **  plaintiff  has 
11  overreached  defendant  and  has  taken  advantage  of  his  iguo- 
"  ranee  of  law  and  need."  This  read  with  the  previous  pleas 
seems  to  us  to  amount  to  a  complaint  of  the  exercise  of  undue 
influence  rather  than  of  fraud  ;  and  at  all  events  the  prooiae 
fraud  has  uot  been  specified.  In  the  course  of  the  case  it  came 
out  that  defeudant  complained  that  he  had  been  overreached, 
inasmuch  as  the  monthly  interest  wus  to  be  kept  the  same 
regardless  of  progressive  diminution  of  principal  debt,  but 
there  is  no  allegation  that  plaintiff  deceived  defeudant  and 
made  him  think  he  was  promising  Rs.  2,100  in  all  when  ho  was 
writing  words  ^the  promissory  note  is  in  defendant's  own  band) 
embodying  a  promise  to  p.iy  Rs.  2,100  and  interest.  Similarly, 
wo  doubt  whether  the  plea  of  "  misrepresentation  '  can  help 
defendant. 

Mr.    Grey's  contentions    (c)     and    (d)   may   be  considered 
together,     tixti  insic  circumstances   may  bo   previous  statements^ 
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or  acts  of  the  parties  or  statements  or  acts  subsequent  to  execu- 
tion of  document  Of  all  these  in  our  opinion  under  our  law 
of  evidence  defendant  can  certainly  be  allowed  to  prove  conduct 
subsequent  to  execution  of  document.  A  few  words  will  explain 
our  meaning.  Subsequent  conduct  of  parties  (i)  may  serve  to 
show  what  the  real  meaning  of  the  contract  was,  or  (ii)  may 
operate  as  an  estoppel  when  it  amounts  to  part  performance  of 
the  contract  ;  see  Baksu  Lahshmdn  v.  Oovinda  Kunji  (*)  for  this 
differentiation.  A  Division  Bench  of  this  Court  has  !n  72  P.  R. 
1901  (2)  explained  the  net  result  of  the  numerous  previous 
rulings  regarding  section  92  of  the  Indian  Evidence  Act,  and 
has  held  that  while  the  doctrine  laid  down  in  Baksu  J.akshman 
v.  Govinda  Kanji  (')  and  in  rulings  based  on  that  case  has  been 
swept  away  by  the  Privy  Council  decision  in  Balkislien  Das  v.  W. 
F.  Legge^)  the  rnle  enunciated  in  Kanshi  Nath  Chatterji's  ease 
by  Sir  Barnes  Peacock  {Kanshi  Nath  Ghatterji  v.  Chundy  Churn 
Banerji)  (4)  had  not  been  touched,  under  which  evidence  of 
"  acts  and  conduct  of  the  parties  subsequent  to  the  deed 
"  is  admissible  to  show  that  something  different  from  the 
"  written  contract  was  intended  by  them."  We  propose  to 
accept  this  dictum,  though  there  is  something  to  be  said  for  the 
idea  that  evidence  of  subsequent  conduct  should  not  in  view 
of  section  94,  which  was  not  considered  in  72  P.  It.  1901  (3)  be 
admitted  to  show  directly  what  the  real  meaning  of  the 
contract  was,  where  its  wording  is  plain  and  unambiguous 
bul  only  to  establish  an  estoppel. 

Looking  at  the  matter  in  this  way,  the  only  evidence  we 
can  consider  is  defendant's  payments  to  plaintiff  after  the  exe- 
cution of  the  document  and  the  letter  defendant  sent  to  plaintiffs 
showing  the  account  to  date  drawn  upon  defendant's  theory  of 
his  real  liability  whicb  letter  was  not  protested  against  in  reply 
but  was  simply  acknowledged.  Our  brother  Rattigan  has 
clearly  taken  much  more  evidence  than  this  into  account,  in 
forming  his  opinion  that  defendant's  version  of  the  affair  is 
the  true  one.  Further  he  finds  that  on  10th  June  1906  defen- 
dant only  received  Rs.  1,200  and  not  Rs.  2,100  and  therefore  tho 
appeal  should  be  dismissed  with  costs  if  all  that  evidence  is 
admitted.  This  is  we  have  shown,  seems  to  us  hardly  to  follow 
as  a  necessary  consequence,  for  a  man  may  receive  Rs.  1,200  only 
and  yet  intentionally  promise  to  pay    Rs.   2,100.     The  question 

(»)  (1881)  1.  L.  R.  4  Bom.  594. 

O  72  P.  R.  1901  {Abdul  Qhafur  v.  Abdul  Kadir). 

(s)  (1900)  I.  L.  R.  22  All.  U9  P.  C. 

(*)  (1866)  6  W.  R.  68. 
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to  be  decided  is  whether  the  evidence,  which  we  say  above  is 
all  we  can  consider,  is  sufficient  to  show  that  the  real  meaning 
of  the  contract  was  as  stated  by  defendant,  and  that  plaintiff 
should  not  be  permitted  to  urge  the  contrary. 

That  evidence  is  partly  oral,  i.  e.,  defendant's  own  assertions 
on  oath,  and  partly  documentary.  Defendant  has  asserted, 
and  this  is  not  denied,  that  he  paid  Rs.  70  on  the  day  of  the 
execution  of  the  promissory-note.  He  has  also  stated — see  his 
deposition  and  the  statement  of  account,  exhibit  D  II,  he  has  put 
in — that  he  has  paid  off  Rs.  1,060  since  he  executed  the  note  ; 
and  we  do  not  understand  that  plaintiff  denies  this.  Plaintiff 
does  not  deny  this  total,  and  as  regards  the  details  of  it  he 
shows  no  alternative  statement,  indeed,  he  says  he  keeps  no 
accounts  ;  and  in  these  chcumstanceB  I  think  we  can  take  it  as 
proved  that  tbe  items  in  exhibit  D II  were  paid  off  as  stated  in 
that  document,  especially  as  a  great  many  of  them  are  actually 
proved  by  acknowledgments  of  plaintiff's  and  by  money  order 
receipts. 

Next  in  that  document  an  entry  of  July  1907  shows  a 
payment  of  Es.  260.  In  connection  with  this  exhibits  D  XIII 
and  D  XIV  are  important.  In  making  that  payment  it  is  clear 
that  defendants  wrote  to  plaintiff  stating  that  he  had  paid 
interest  up  to  end  of  July  1907  and  that  the  balance  due  was 
Rs-  1,000,  as  in  exhibit  D  II.  Plaintiff  merely  acknowledged 
receipt  and  he  has  not  produced  defendant's  registered  letter 
containing  the  remittance  of  Rs.  260.  Defendant  thereupon 
wr.ote  the  letter  of  which  D  XIV  is  his  office  copy  and  of  which 
plaintiff  las  not  ventured  to  produce  the  original.  In  it  defend, 
ant,  who  had  apparently  up  to  that  time  gone  on  paying  sums 
Of  money  irom  time  to  time  on  the  supposition  that  his  theory 
of  the  meaning  of  the  contract  was  the  correct  one,  again  states 
that  Rs.  1,000  only  remains  due  and  asks  plaintiff  to  allow  him 
to  substitute  for  the  "  exaggerated  (?)  and  incorrect  document  " 
he  was  holding  a  "  proper  document."  To  this,  it  seems,  there 
was  no  reply  ;  and  till  April  1908  inclusive  defendant  went  on 
paying  monthly  sums  of  Rs.  30— the  interest  on  Rs.  1,200— with 
two  additional  payments  of  Rs.  120  in  October  1907  and  Rs. 
80  in  November  1907,  plaintiff  making  no  objection  and  making 
no   attempt  to  combat  defendant's  presentation  of  the  case. 

In  thete  circumstarcep,  we  are  of  opinion,  that  defendant 
has  made  out  a  strong  case  for  his  allegation  that  the  real 
contract  was  as  he  has  stated  it.  He  has  also  made  out  a  clear 
estoppel   against    plaintiff.     When  defendant  paid  Rb.  70  upon 
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execution  of  the  promissory  note  and  plaintiff  accepted  the  pay- 
ment ;  it  is  certain  that  defendant  thought  he  was  paying  Rs.  30 
interest  and  Rs.  40  against  principal :  otherwise,  there  is  no  sense 
in  the  payment  which  doe3  not  represent  a  month's  interest  on 
Rs.  2,100.  The  certainty  is  heightened  when  we  find  defendant 
paying  Rs.  30  instalment  from  time  to  time,  and  finally  in  July 
1907  paying  260,  expressly  stating  it  to  be  SO  principal  and  180 
interest  to  date,  for  six  months'  arrears.  Finally  the  matter  is 
put  beyond  all  doubt  by  exhibits  D  XIII  and  XIV  aforesaid. 
Plaintiff  should  have  put  defendant  right,  if  he  was  wrong,  at 
the  earliest  possible  opportunity,  for  then  defendant  might  have 
either  sued  for  a  declaration  regarding  the  ineaniug  of  tbe 
promissory  note  or  might  if  he  succumbed  to  plaintiff's  views,  have 
arranged  to  pay  more  and  so  prevent  accumulation  of  interest. 
Plaintiff,  in  short,  by  his  acts  aud  omissions  induced  defendant 
so  to  act  as  to  injure  his  position  ;  and  thus  estoppel  is  completely 
established. 

In  these  circumstances    we   hold    that   the  decree   appealed 
against  is  correct  and  we  dismiss  the  appeal  with  costs, 

Appeal  Rejected. 

No.  28. 

Before  Hon.  Mr.  Justice  Shah  Din. 

GANG  (J  AND   TEJU— (Plaiktiffs)—  APPELLANTS, 

Versus 

KANSHJ  RAM  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  548  of    J  9 10. 

Custom  (Alienation) — Alienation  by  father — suit  to  contett  alienation  by 
sons—Sodhi  Khatries  of  mauza  Thathi  Khara,  tahsil  Tarn  Taran,  district 
Amritsar—  onus  probandi — Hindu  Law. 

Held,  that  the  plaintiff,  on  whom  the  onus  lay,  had  failed  to  prove,  that 
Sodhi  Khatries  of  mauza  Thathi  Khara,  Tarn  Taran  tahsil  of  the  Amritsar 
district  in  matters  of  alienation  were  governed  by  agricultural  custom  and 
not  by  Hindu  law.— 

79  P.  R.  1909  {Sardar  Singh  v.  Maharaj  Das)    followed. 
Further    appeal    from  the    decree    of    M.   L.    Waring,  Esquire, 

Additional   Divisional  Judge,  Amritsar  Division,    dated  the 

2nd  February  1910. 

Rambhaj  datta,  for  appellants, 

Sheo  Narain,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shah  Din,  J. — After  hearing    arguments   on    both   sides,   I  g^  March  191  L 
think   that   tbe  View  taken  by  the   learned    Divisional   Judge   js 
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right  aud  that  this  appeal  must  fail.  The  sole  question  for 
decision  is  as  to  whether  the  plaintiffs  who  are  Sodhi  Khatris 
if  the  village  of  Thathi  Khara  in  Tarn  Taian  tahsil,  are 
governed  in  matters  of  alienation  by  Hindu  law  or  by  custom. 
Both  the  Courts  below  have  decided  that  it  is  not  proved  that 
custom  governs  the  plaintiff.-*,  and  they  have  therefore  concurred 
in  dismissing  the  plaintiffs'  suit  for  possession  of  the  land  in 
dispute,  bi'ought  by  them  on  the  ground  that  the  sale  of  it  made 
by  their  father  in  1883  was  made  without  cc  nsideration  aud 
legal  necessity  and  was  therefore  invalid.  It  is  not  denied 
that  the  plaintiffs'  family  owns  only  152  kanah  out  of  the 
total  village  are»,  4,158  kartells  ;  that  they  are  entered  in  the 
settlement  record  as  onulikau-i-riiaqbuza  having  no  share  in  the 
shamilit  and  that  they  are  not  entirely  dependent  upon  agri- 
culture but  that  they  derive  pait  of  their  income  from  the  offer- 
ings made  at  a  gurdicara  in  the  village,  which  is  in  charge  of 
the  plaintiffs'  family.  It  is  also  proved  that  &jagir  worth  Rs.  168 
wa*  given  by  the  Sikh  Government  to  the  plaint. ffs'  grand- 
fpther,  Jamiat  Singh,  and  that  this  jagir  was  continued  to 
him  by  the  Biiti  h  Government  in  1865,  Jagat  Singh,  father 
of  the  plaintiffs,  was  admittedly  a  deed  writer  and  did  not 
cultivate  land  with  his  own  hands.  All  these  facts  raise  a 
strong  presumption  that  these  Sodhi  Khatris  do  not  follow 
agricultural  cGstom.  It  i»  urg  dby  the  appellants'  pleader 
that  tho  lands  belonging  lo  the  Sodhi  Khatris  in  this  village 
aro  constituted  into  a  separate  j?atti  known  as  Patti  Sodhi, 
and  that  this  shows  that  they  form  a  compact  community  of  their 
own  and  mu.-t  be  presumed  to  have  adopted  the  customs  of  the 
Sikh  Jats,  among  whom  they  have  settled.  The  so  called 
1'atti  Sodhi  consists,  however,  of  the  small  area  of  152  kanals 
above  referred  to,  which  was  acquired  by  a  decree  by  the 
plaintiffs'  grandfather  in  1852,  and  the  mere  fact  of  this  patti 
being  recorded  separately  in  the  settlement  papers  of  1865,  is 
insufficient  to  prove  that  these  Sodhi  Khatris  had  adopted  agri- 
cultural custom  with  all  its  incidents  to  the  exclusion  of  Hindu 
law.  The  facts  of  this  case  are  very  similar  to  these  of  the 
case  repotted  as  No.  79  P.B.  1909  (])  and  I  agree  with  the  Courts 
below  in  holding  that  the  plaiutiffs,  on  whom  the  onus  wbs 
rightly  laid,  have  failed  to  shew  that  in  matters  of  alienation 
they  are  governed  by  custom  and  not  by  Hindu  law. 
The  appeal  fails  aud  is  dismissed  with  costs. 

Appeal  dismissed. 


(')  70  P.  R.  1909  [fiardar Singh  v.  Maharaj  Das.) 
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No-  29- 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Shah  Din. 

MUSSAMMAT  ISHAR  KOUR- (Plaintiff)— APPELLANT, 

Versus 

RAJA  SJNGH  AND  OTHERS— (Defendants)—  RESPONDENTS 

Civil  Appeal  No.  1050  of  1908. 

Custom  {Alienation') — Succession — Nature  of  immovable  property  acquired 
out  of  savings  from  income  of"  ancestral  "  property. 

Held,  that  a  mortgage  of  land  acquired  by  a  female,  subject  to  Punjab 
custom,  19  not  "  ancestral "  property  because  the  mortgage  money  was 
paid  by  her  out  of  savings  from  her  income  derived  from  "  ancestral " 
property, 

First  appeal  from  the  decree  of  Lot  RamNath,  District  Judge, 
Ludhiana,  dat  d  the  26th  M  iy  19  J8. 

Muhammad  Sbafi,    for  appellant. 
Lajpat  Rai,  for  respondents. 
The  judgment   of   the   Court  was  delivered  by  : —  13th  Feb.  191  L 

Johnstone  J. — For  the  purposes  of  this  case  tho  following 
pedigree  table   will     suffi.-e     to   show     the     relationship   of  the 

parties— 

KAHN  SINGH. 
! 

r i ""i 

Kishen  Singh  (under  him  KalaSing.  dead.     Suchet  Singh, 
in  the  2nd    genera-  Mussammat 

tion  come  all  tt>e  Jiwin.  Kirpa  Singh,  dead, 

defendants. 

r 1 

Kashmira  Singh,  dead    Mussammat  Mussammat  Attar  Kaur. 

Harnam  Kaur,  dead.  I 

Mussammat  Ishar  Kaur, 
Plaintiff. 

Plaintiff  snes  defendants  for  posses uon  "  by  inherit- 
ance"  of  839  b\ghas,  12  liswas  khatt,  made  np  thns. 

(a)  ***** 

r^\  *  *  *  *  * 

(r)    41    bighas,  10    bisio  is,    held  in   mortgage,   in    Mama 
Chakohi. 

(d)  *  *  *  *  * 

(e)  *  *  *  *  * 
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The  land  (c),  it  is  asserted  by  plaintiff,  was  acquired  by 
Mussammat  Attar  Kaar  herself,  having  been  taken  in  mortgage 
by  her  for  Rs,  400  on  12th  September  1903. 

On  these  facts  plaintiff  (see  paragraph  4  of  plaint)  claims 
the  whole  property,  which  has  been  taken  possession  of  by 
defendants  because  being  daughter  of  Mussammat  Attar 
Kanr,  and  daughter's  daughter  of  Mussammat  Jiwin,  she  is 
"  by  law  and  custom  under  all  circumstances  entitled  and 
"  heir  to  the  property  in  dispute  left  by  the  deceased 
*'  women."  She  asserts  also  that  certain  property  in  Patiala 
State  ha3  been  given  to  her,  the  authorities  there  recognising 
her  title. 

Defendants  denied  the  gift  of  (a)  and  (o),  and  Mussam- 
mat Jiwin's  power  to  make  such  a  gift,  denied  possession  of 
donee  under  the  gift,  asserted  that  the  whole  of  the  land  in 
suit  was  "  ancestral  ",  and  added  that  Mussammat  Jiwin  had 
no  power  to  transfer  any  of  the  land,  whether  it  was 
ancestral  or  not,  which  came  to  her  from  her  husband, 
denied  the  acquisition  of  (c)  by  Mussammat  Attar  Kaur  ; 
and  asserted  their  superior  right  of  inheritance  as  compared 
with  plaintiff. 

Plaintiff  having  replied,  the  following  issues  were  drawn 
up:- 

(1)  *  *  *  #  # 

(2).  *  *  *  #  # 

(3).  *  *  *  *  * 

(4).     Whether  Mussammat   Attar  Kaui-   acquired  (e). 
(5),     Whether   the   land  in  dispute   is  the  ancestral    pro- 
perty of  the  defendants  ?    What  is  the  effect  of  this 
fact  upon  the  present  case  ? 
*  *  #  #  # 

The  Court  also  held  that  though  Mussammat  Attar  Kaur 
did  take  up  the  mortgage  (c),  yet,  inasmuch  as  she  must 
have  paid  for  it  out  of  the  profits  of  "  ancestral  "  property, 
it  must  be  treated  as  "ancestral."  It  therefore  dismissed 
plaintiff's  suit  with  costs. 

Plaintiff  has  appealed  and  we  h.ive  heard  very  lengthy 
arguments  and  have  carefully  examined  the  whole  record. 
In  the  memorandum  of  appeal  we  are  asked  to  hold  that 
the  property  in  suit  is  not  ancestral  qua  defendants  ;  that 
the  onus  to  prove  superior  right  lay  on  defendants,  who 
have  not  discharged  it ;  that  the  aforesaid  gift  is  valid,  that 
plaintiff  is  at  least  entitled  to  the  land  (c). 


k' 
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We  may  clear  the  grouud  by  at  once  agreeing  with, 
the  appellants  as   to  the  land  (c). 

This  is  hardly  contested  by  Mr.  Lajpat  Rai,  and  we  need 
not  do  more  than  refer  to  the  deed  of  mortgage  (p,  5,  Part 
A  paper  book,  and  especially  p.  8,  the  endorsement  of  the 
Sub- Registrar),  and  to  the  deposition  of  the  mortagagor 
Maghi  (p.  38,  Part  A).  A  perusal  of  these  leaves  no  doubt 
in  our  minds  that  in  the  eye  of  the  law  Mussammat  Attar 
Kaur  herself  acquired  this  mortgage,  and  the  Lower  Court's 
view  that  because  the  money  came  to  her  as  profits  of 
"  ancestral  "  land  the  mortgage  must  be  taken-  to  be 
"  ancestral  "  property,  is  doubly  wrong,  for  (I)  none  of  the 
property  in  suit  is  "  ancestral  "  qua  defendants.  Cf.  76 
P.  R.  1898  (1),  and  0.  A.  631  of  1901,  and  (ii)  the  dictum  that 
immovable  property  bought  from  the  profits  of  ancestral 
immovable  property  is  itself  ancestral  is  clearly  unsound  and 
has    been  frequently  held  to  be  so. 

[The  remainder  of  the  Judgment  in  not  required  for  the 
purpose  of  this  report.    Ed.] 


No.  30- 

Before   Hon.   Mr.  Justice  Johnstone    and  Hon.  Mr. 
Justice  Chevis. 
KARAM  ALL— (Plaintiff)— APPELLANT, 
Versus 
SULTAN  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  899  of  1909. 
Lis   pendens — pre-emption — exchange   of  land   during  pendency  of    suit 
to  a  pre-emptor  having  superior  rights,    after   expiry    of  period  of  limitation — 
Held,  that  the  doctrine  of  li»  pendens  applies  to  an  exchange   of  land, 
made  during  the  pendency  of  a  suit  for  pre-emption,  in  favour  of  a  person 
who  had  a  superior  right  to  pre-empt  but   who  had  not  enforced  that  right 
and  whose  right  to  sue  had  become  barred  by    lapse  of  time  before  the  land . 
was  exchanged. 

26  P.  B.  1908  (Mahmud  Khan  v.  Khuda  Bakhsh)   distinguished. 
Further  appeal  from  the  decree  of  Major  B.  O.  Roe,  Divisional 
Judge,  Multan  Division,   dated  the  5th  May  1909. 
Jalal  Din,  for  appellant. 
Vishnu  Siagh,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by  : — 

Chevis  J.— By   deed   executed   on  29th  .Tannery   1907  and    22nd  Dec.  1910. 

registered  on  30th  January  1907,  defendants    5    and   6  sold   the 

land   in    dieputo    to  defendants    1-4.     On   20tb   January    19Q8 

plaintiff   sued  to   pre-empt.      On    1st    February    1908  Chubar 

(»)  76  P.  JR,  1898  (Jowahir  Singh  v.  Dial  Singh), 
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reported  fo  the  pativari  that  he  had  takeu  the  lwnd  in  dispute 
in  exchange  for  other  land.  Chuhar,  who  has  been  impleaded 
as  defendant  No.  7  has  a  right  of  pre-emption  superior  t  •  plain- 
tiff, and  the  learned  Divisional  Judge,  holding  that  Chuhar 
took  the  land  in  exchange  within  the  period  of  one  year  from 
•date  of  sale,  ha3  reversed  the  decree  of  the  first  Court  and  dis- 
missed the  suit.  There  is,  as  is  admitted  by  Lhuhar's  counsel, 
no  proof  of  the  date  of  the  exchange,  but  he  urges  that  the 
fact  that  Chuhar,  on  1st  February  1908,  when  repotting  the 
exchange  to  the  pativari,  mentioned  that  it  had  taken  place  foar 
months  previously,  is  good  grouud  for  holding  that  the  exchango 
took  place  within  a  year  from  the  dhte  of  sale.  But  had  the 
exchange  taken  place  four  months  prior  to  this  report  we  should 
have  expected  to  find  the  fact  noted  in  the  girdawari  papers  of 
the  hharif  of  1907  And  the  mere  statement  of  Chuhar  as  to  the 
date  of  the  exchange  is  no  proof  ;  if  he  kuew  of  the  iustilu- 
tion  of  plaintiff's  suit  (and  it  is  not  at  all  improbable  that  ho 
did  know  of  it)  he  would  he  very  likely  to  antedate  the  exchange 
so  as  to  make  it  appear  to  be  an  exchange  prior  to  the  institu- 
tion. We  can  find  no  proof  that  the  exchange  was  roally 
effected  on  any  date  prior  to  1st  February  1908,  and  wo  must 
take  that  to  be  the    date  of  the  exchange. 

Now  the  subject  of  the  sale  did  not  admit  of  physical  posses- 
sion at  the  tine  of  sale,  as  it  was  in  mortgage  and  part  of  the 
sale  money  was  left  with  the  vendees  to  redeem  the  land.  So 
limitation  for  a  pre-emption  suit  expired  on  80th  January  1908. 
(See  arlic'e  10  of  2nd  schedule  of  Limitation  Act,  1877),  Soon 
the  date  of  the  exchange  Chuhar' 8  right  to  pre-empt  had  become 
time-barred.  Had  he  then  sued  to  pre-empt,  bis  sait  would  have 
been  dismissed  as  time-barred.  We  must  theiefore  regard  the 
exchango  as  a  voluntary  one,  and  not  as  a  transaction  in  which 
Chuhar  was  enforcing  his  right  of  pre-emption.  This  dis- 
tinguishes the  case  from  26  P.  Jl.  1908  ('),  which  has  been 
relied  on  by  the  learned  Dr. visional  Judge  ;  in  26  P.  li,  1908  (*), 
the  land  was  sold  to  a  pre-emptor  with  superior  rights  within 
the  period  of  limitation,  and  the  doctrine  of  lis  pendens  was  held 
to  be  inapplicable.  Here,  however,  Uhuhar's  pre-emptory  rights 
had  become  extinguished  by  lapsa  of  time. 

We  accept  the  appeal  and  reversing  the  decision  of  the 
learned  Divisional  Judgp,  wo  rermnd  the  case  under  order  41, 
rule  23.  Stamp  on  appeal  in  this  Court  to  be  refunded,  other 
costs  of  this  appeal  to  be  costs  in  the  cause. 

Appral  accepted — Case  remanded, 

(I)  26  P.  R.  1908  (Mahmud  v.   Khuda  Balchth), 
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Before  Hon.  }lr.  Justice  Kensington  and  Hon.  Mr.  Justice  Rattigan. 

KARM  CHAND— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  KASANT  KAUR  AND  OTHERS— (Defendants) 
—RESPONDENTS. 

Civil  Appeal  No  897  of  1907. 

Minor — Mortgage  by — after  attaining  majority,  for  consideration  receive! 
during  minority — Validity  of — Indian  Contract  Act,  IX  of  1872,  section  25 
(2)—  Rule  laid  down  in  59  P.  R  1907  F.  B.  (1),  'as  to  necessity  of  full  con- 
sideration fur  a  mortgage,  explained. 

Held,  that  it  is  not  open  to  a  mortgagor  who  had  to  his  own  knowledge 
received  the  whole  of  the  money  which  is  the  actual  consideration  for  the 
contract  and  had  to  receive  nothing  more,  to  plead  subsequently  that  the 
mortgage  -was  incomplete  and  void  simply  because  the  deed  of  moitgage 
recited  more  consideration  than  was  actually  paid.  The  rule  laid  down  in 
No.  59  P.  R.  1907  F.B.  t1)  is  not  applicable  to  such  a  case,  the  consideration 
for  the  mortgage  relating  not  to  a  future  payment  but  to  an  alleged  payment 
in  the  past, 

Held  also,  that  although  it  was  now  settled  law  that  a  promise  by  an 
infant  is  a  mere  nullity  and  void,  yet  an  agreement  made  by  a  person  of 
full  age  to  compensate  wholly  or  in  part  a  promisee  who  had  alreadj  volun- 
tarily done  something  for  the  promisor  even  at  a  time  when  the  promisor 
was  a  minor,  did  fall  within  the  terms  of  section  25,  clause  (2)  of  the  Indian 
Contract  Act,  1672,  and  consequentlj  a  mortgage  made  for  this  purpose  was 
binding  on  the  representative*  in  interest  of  the  mortgagor,  but  merely  to 
the  extent  of  compensating  the  mortgagee  for  monies  and  articles  actually 
supplied  to  the  mortgagor  during  his  minority  as  well  as  after  he  came 
of  age. 

Indram  Rama  Sicami  V.  Authappa   (2)  differed  from. 

First  appeal  from  the  decree  of  h\  B.  li,  Spencer,  B 'squire,  District 
Judge,  ArnriUar,  dated  the  22nd  April  1907. 

Shadi  Lai  and  Tirath  Ram,  for  appellant,  , 

Muhammad  Shafi  and  Duni  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  : — 

Rattigan,  J. — The  plaintiff  in  this  case  is  one  Karm  Chand     Qth  Dec.  1910. 
of  Lahore  and  his  claim  is  for  the  recovery  of  Rs.  7,925,  of  Avhioh 
sum  R".  5,000  represents  the  principal   amount  due  fo   him  and 
Rs.  2,925  the  interest  thereon. 


0)  59  P.  R.  1901  F.  B.(  Gokul  Chand  v.  Rahman.) 
(2)  (1906)  16  Mod.  L.J.  422. 
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The  amended  plaint  runs  as  follows  .— 

u  (1)  On  the  5th  September  1899  defendant  No.  1  (Sardar 
"  Kalwant  Singh  son  of  Sardar  Ajifc  Singh  of  Atari)  having 
"  mortgaged  with  possession  his  immovable  property,  detailed 
"  in  paragraph  2  of  the  plaiut,  to  the  plaintiff  for  Rs,  5,000 
u  under  a  mortgage  deed,  agreed  to  pay  interest  at  the  rate 
"  of  Rs.  1  per  cent  per  mensem.  On  the  same  date  the  said  de- 
"  fendant  also  executed  a  deed  of  rent  in  favour  of  the  plaintiff 
"  whereby  he  agreed  to  pay  Rs,  50  a  month. 

(2)  (This  paragraph  details  the  property  above  referred 
to). 

(3)  According  to  the  terms  of  the  mortgage-deed  defendant 
No.  1  agreed  that  Rs.  50  per  month  would  be  paid  on 
account  of  interest,  that  the  unpaid  amount  of  interest  (if  any) 
would  be  considered  as  principal  which  would  be  recoverable 
from  the  said  mortgaged  property,  and  that  the  principal 
money  would  be   paid  to  the  plaintiff  on  demand. 

(4)  From  the  date  of  the  execution  of  the  mortgage-deed 
up  till  now  defendant  No.  1  has  not  paid  any  amount  towards 
interest,  nor  has  he  paid  the  mortgage-money,  though  re- 
peated   demands  for  interest  were  made  from  him  at  Atari. 

(5)  About  one  month  ago,  the  plaintiff,  who  is  a  resident 
of  Lahore,  came  to  know  that  defendant  No.  1,  mortgagor, 
absolutely  alienated  the  entire  immovable  property  mortgaged 
with  possession  to  the  plaintiff;  shown  in  clause  No.  2  of  this 
plaint  along  with  his  other  property  with  the  exception  of  the 
immovable  property  (mentioned  in  paragraph  No.  2  (e)  of  this 
plaint  and  shown  in  plan  No.  3  attached  hereto),  to  Ram 
Rakha  Mai,  Uttam  Singh  and  Tilok  Chand,  defendants  Nos.  23, 
24  and  25.  Ho  (defendant  No,  1)  along  with  his  other  brothers 
also  alienated  his  one-fifth  share  shown  in  plan  in  No.  3  (show' 
ing  preseut  aspects)  to  JMadho  Ram  and  Billa  Singh,  defendants 
Nos.  2  and  3.  Getting  knowledge  of  this  the  plaintiff  seot  a 
notice  by  post  to  both  the  said  persons  on  the  3 1st  December 
1903,  and  informed  them  that  the  sharo  in  question  had  been 
mortgaged  to  him  (the   plaintiff). 

(6)  Subsequently  it  came  to  be  known  that  defendants 
Nos.  2  and  «*,  keeping  a  part  of  the  property  shown  in  plan 
No.  3  in  their  possession,  alienated  the  rest  of  the  property  to 
different  persons,  viz  ,  to  defendants  Nos.  4  to  19,  who  respec- 
tively took  possession  of  the  mortgaged  property  by  altering  its 
iorm, 
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(7)  According  to  law  the  plaintiff's  mortgage  lien  in  respect 
of  the  mortgaged  propeity  is  preferential  as  against  all  the 
rights  which  were  subsequently  acquired  by  different  persons. 
Althcugh  defendant  No.  I  and  the  other  defendants  were  re« 
peatedly  a^ked  to  pay  the  plaintiff's  mortgage  money  and 
interest,  yet  they  continued  giring  evas;ve  answers  and  even- 
tually  made   a  refusal  at,  Amiitsartwo  weeks  ago. 

(8)  The  plaintiff's  prayer  is  as  follows  : — 

A  decree  for  Rs.  5,0')0  principal  and  Rs.  2,925  interest, 
due  from  the  .r>ih  September  1899  to  the  19th  July  1904,  vis, 
Rs.  7,92*  in  all,  recoverable  from  the  mortgaged  property  mentioned 
in  -paragraph  No.  2  of this  plaint  may  be  pissed  with  costs  of  the 
suit  in  favour  of  tbo  plaintiff  against  the  defendant,  and  the 
amount  of  the  deciee  may  be  ordered  to  be  recovered  by 
auction  sale  of  the  mortgaged  property,  If  the  value  of  the 
mortgaged  property  be  not  sufficient  to  cover  the  mortgage- 
money  and  interest  then  the  deficiency  may  be  ordered  to  be  re~ 
covered  from  the  person  and  other  movable  and  immovuble  property 
of  defendant  No.  1,  and  interest  at  the  rate  of  Rs.  1  per  cent 
per  mouth  up  to  the  time  of  the  payment  of  the  mortgage- 
money  may  also  ba  allowed.  If  in  the  course  of  enquiry  the 
plaintiff  is  found  entitled  to  any  other  relief,  a  decree  may  be 
passed  for  that  relief  also. 

The  mortgage-deed  upon  which  the  claim  is  bared  was 
executed  on  the  5th  September  1899  and  was  duly  registered 
the  same  day  at  Lahore,  the  Sub- Registrar's  endorsement  beino- 
to  the  effect  that,  the  document  was  presented  for  registration 
by  Sardar  Kalwant  Singh  (who  was  identified  by  two  resi- 
dents of  Lahore)  aid  that  the  latter  admitted  the  exeeut  on 
and  completion  of  the  document  and  receipt  of  the  considera- 
tion  money  as  therein  detailed. 

The  pleas  of  defendant  No.  1  were  as  follows  :— 

"  When  I  was  a  minor  under  the  Court  of  Wards  at  the 
"  Chiefs'  College,  plaintiff  used  to  supply  me  with  cloth  and 
"  charge  me  double  for  it  in  his  books,  and  he  used  also  to 
'*  get  hundis  written  carrying  interest  with  reference  to  the 
"  same  debts.  I  never  received  any  money  consideration  for 
''the  mortgage.  After  discharge  from  the  Cont  of  Wards, 
"plaintiff  brought  a  case  against  me  in  the  Lahore  D.st'ict 
"and  intimidated  me  into  executing  the  mortgage  deed.  The 
"  mortgage-deed  was  fictitious  and  without  consideration.  Plain- 
"tiff  had  orally  promised  that   he  would   press  for  payment 
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"of  merely  the  real  price  of  the  cloth.  If  the  plaintiff's  books 
'*  are  examined,  the  whole  transaction  will  be  made  clear. 
"  Plaintiff  used  to  get  defendant  to  do  what  be  wanted, 
"  threatening  to  complain  against  him  to  higher  authorities. 
*'  (Deputy  Commissioner,  Chief's  College,  etc.)  ". 

Defendants  2,  3,  7,  \7t  18,  20,  ?3,  24,  and  25t  put  in  no 
appearance  and  proceedings  against  them  were  ex  parte. 

The  other  defendants  are  persons  to  whom  the  properties 
specified  in  the  mortgage-deed  have  been  alienated  from  time 
to  time  and  their  pleas  were  to  the  effect  that  they  were 
unaware  of  the  mortgage  in  favour  of  plaintiff  and  were  not 
bound  by  it  ;  that  they  were  bond  fide  purchase!  s  for  value,  and 
that  in  any  event,  the  plaintiff  could  not  obtain  possession 
of  the  properties  in  their  hands  without  compensating  them 
for  the  improvements  wbicb  they  bad  effected. 

The  pleadings  were  taken  by  Lala  Kesho  Das,  and  on  bia 
transfer,  his  successor,  Mr.  Bird,  framed  the  following  issues 
(on  the  9th  May  1906),  viz, : — (1)  Was  the  mortgage-deed  execu- 
ted under  undue  influence  ?  (Onus  probanai  on  defendant 
No,  1). 

(2)  Was  it  executed  without  consideration  ?  (Onus  probandi 
on  defendant  No.  1). 

(3)  Has  defendant  No.  26  effected  any  improvements  in  the 
property  and  will  this  affect  the  plaintiff's  rights  ?  (Onus  pro- 
bandi on  defendant  No.  26 ). 

On  the  29th  May  1906  certain  defendants  objected  to  the 
frame  of  the  third  issue  and  by  agreement  of  the  parties  this 
issue  was  amended  as  follows  :— 

(3)  Have  defendants  effected  any  improvements  in  the  pro- 
perty P 

The  Dis'rict   Judge     (Mr.    Bird)    thereafter  proceeded   to 
record   the  evidence,   and  on  the   2nd  August  1906   one  witness, 
Ram   Labhaya    (defendant  witness  1),  was  examined  and    cross- 
examined.     The    case    was   adjourned   to   the   23rd   August,  on 
which   date  the   plaintiff,   Karm    Chand,   and   the   thr»e   other 
witnesses   (Atar  Singh,   Vir  Bhan    and    Saidar  B*lw*nt    Singh) 
were   examined  on    behalf   of  defendant  No.  1.     This    concluded 
the   evidence    which    that  defendant    desired  to  adduce    and    bis 
oase   was  closed  on   that  date,     The  District  Judge  directed    that 
"  plaintiff's  evidence   arid   the   evidence     of   any  of     the  other 
"defendants    who  may   wish   to    pro  luce   evidence."      Should 
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be  taken   on  the   24th   October,   and  the  case    was  adjourned  to 
that  date.     On  the  24th    October  it  was  reported   that    defen- 
dant  Wo.  1  (Sardar  Kalwant  Singh)  had  died,  and  by  subseqnent 
orders   the  two    widows   of  the     deceased     (Sardarnis    B*saot 
Kaur  and   Datar  Kaur)    were    brought  on   the   record   as  his 
representatives.     Apparently  only  Sardarni  Datar  Kaur    decided 
to  takrt  an   active   patt   in  the   litigation.     She,    however,    put 
in  a  written  statement,  the   effect  of   which   is     summarised   by 
the   District  Judge  as  amounting   to    a  plea  that   her  answers 
to    the  claim    were  the   same   a9  those  put  forward    by  her  de- 
ceased   husband,    with  the   addition  that   as  plaintiff   had   not 
given    full  consideration  ior  the  mortgage- deed  that  deed  could 
not   be  enforced,    (see    the    District   Judge's   order   dated    3rd 
January  1907). 

The  District  Judge  thereupon  added  the  following  4th  issue  : — 
"  If  the  full   consideration  for  the   mortgage-deed  has   not 
een   paid,   can  the  suit  succeed  ?  " 

The  hearing  was  adjourned  to  the  6th  February 
1907,  and  on  that  .date  three  witnesses  were  examined 
on  behalf  of  plaintiff  and  two  on  behalf  of  the  other  defen- 
dants. The  case  for  all  parties  then  closed  and  the  District 
Judge  fixed  the  20th  February  for  arguments.  Owing, 
however,  to  various  causes  arguments  could  not  be  heard 
until  the  15th  April  1907,,  by  which  date  Mr.  Biid,  who 
had  presided  over  the  Court  during  the  whole  period  when 
the  witnesses  were  being  examined,  had  left  the  Coutt  and 
his  place  had  been  taken  by  Mr.  Speucer.  The  latter  officer 
heard  the  arguments,  and  on  the  22nd  April  delivered  judg- 
ment, dismissing  plaintiff's  suit  in  wto.  The  learned  Judge 
held  (1)  upon  the  first  issue,  that  the  mortgage- deed  iued  upon 
was  "  the  direct  reoult  "  of  the  criminal  proceedings  referred 
to  in  the  written  statement  of  defendant  No.  1  (Sardar  Kalwant 
Singh)  and  "  was  unquestionably  due  to  the  exercise  of  undue 
"  influence." 

(2)  Upon  the  second  issue,  that  proof  of  consideration  was 
practically  nil ;  that  "  defendant  No.  1  was  a  minor  and  under 
"the  Court  of  War  J  s  and  was  being  supplied  with  all  neces- 
"  series  by  the  Collector  of  Amritsar"  and  that  "  if  anything 
"  was  given,  then  such  articles  of  clothing  were  quite  unsuitable 
"  and  unnecessary  for  a  young  man  like  defendant  No.  1  ;"  (3) 
upon  the  third  issue,  that  defendants  had  not  shown  that  any 
improvements  in  the  property  had  been  effected  and  that  de- 
fendants had  in  fact  made  no  effort  to  prove  any  such  im- 
provements ;  and  (4)   upon  the  fourth  issue,  that  as  plaintiff  had 
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not  proved  that  consideration  passed  in  full,  he  must  fail, 
especially  aB  the  mortgage-deed  was  the  direct  result  of  undue 
influence. 

Plaintiff's  suit  was  accordingly  dismissed  with  costs,  and 
he  has  preferred  an  appeal  to  this  Court  from  the  decree 
passed  against  him.  The  alienee-defendants  have  not  pre- 
ferred any  cross-obj  ctions  with  regard  t»  the  District  Judge's 
finding  on  the  third  issue,  nor  has  any  one  addressed  us  on 
their  behalf  with  regard  to  that  finding.  We  may  take  it, 
therefore,  that  they    have   accepted  that  finding. 

We  have  heard  lengthy  arguments  by  Mr.  Shadi  Lai,  on 
behalf  of  the  plaiut  iff  -appellant,  and  by  Mr.  Muhammad  Shafi 
on  behalf  of  the  representatives  of  Saidar  Kalwant  Singh,  and 
wo  hope,  in  the  cour>e  of  this  judgment,  to  deal  with  all  the 
points  urged  before  us.  But  before  proceeding  to  give  our 
decision  upon  these  points  we  may  observe  that  it  was  singu- 
larly unfortunate  that  in  a  case  of  this  kind  the  learned  Dis- 
tr'ct  Judge,  who  had  presided  over  the  Court  during  the  time 
when  the  issues  were  fixed  and  the  witnesses  were  being 
examined,  should  have  left  the  Court  before  the  case  actually 
concluded,  and  that  the  deoision  of  the  suit  should  have  fallen 
to  the  lot  of  an  officer  who  obviously  knew  nothing  about  it 
until  he  heard  the  arguments  of  the  pleaders  at  the  conclusion 
of  the  proceedings.  Air.  Shadi  Lai  has  complained,  and  not 
uunaturally,  that  the  finding  of  the  district  Judge  on  the 
second  issue  (namely,  whether  consideration  passed)  has  been 
given  against  the  plaintiff,  despite  tho  fact  that  the  burden 
of  pioof  was  laid  by  Mr.  Biid  upon  the  defendant  No.  1.  There 
is  force  iu  his  objection,  for  Mr.  Spencer,  in  that  pait  of  his 
judgment  which  deals  with  this  issue,  clearly  assumes  that 
plaintiff  has  failed  to  prove  that  full  consideration  passed 
and  has  taken  it  for  granted  that  the  burden  of  proving  that 
such  consideration  passed  rested  upon  plaintiff.  Moreover,  the 
learned  District  Judge  has  stated  in  bis  judgment  that  at  the 
time  when  the  articles  were  be'n  g  supplied  to  defendant  No.  { 
the  latter  was  a  minor.  Defendant  No.  1  in  his  written  state- 
ment did,  no  doubt,  make  the  allegation,  but  there  is  on  the 
record  as  it  stands  before  us,  nothing  in  the  nature  of  evidence 
to  support  it,  and  there  was  no  issue  (as  there  should  have 
been)  upon  tho  point.  In  this  connection  we  thnk  it  only 
right  to  say  that  ttris  case  has  been  conducted  iu  the  Court 
below  ou  both  sides  in  a  most  careless  aud  slipshod  fashion. 
Obviously,  it  was  a  matter  of  moment  for  defendant  No.  1  to 
prove    that   he  was   unior  the   age  of   21  when   the  plaintiff's 
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dealings  with  bim  commenced,  and  yet  do  attempt  was  made  to 
substantiate  bis  plea  to  that  effect.  On  tbe  otber  hand,  plain- 
tiff's advisers,  for  reasons  best  known  to  themselves,  appear 
to  have  deliberately  refraiued  from  producing  in  Court,  and 
proving,  certain  documents  which  must  necessarily  have  greatly 
strengtbenc-d  their  clieut's  case.  Mr.  fcbadi  Lai  was  most  anxious 
that  we  should  accept  these  documents,  now  produced  before 
us,  as  evidence  in  the  case,  but,  as  he  bad  himself  to  admit, 
they  are  unproved,  and  could  not,  therefore,  be  received  by  ua 
in  evidence,  if  we  ate  to  adhere  to  the  provisions  of  the  law. 
Furthermote,  plaintiff's  advisers  instead  of  calling  Mr.  Heibert» 
a  well  known  and  highly  respected  pleader  of  this  Court,  to 
give  evidence  in  their  client's  behalf  as  to  what  transpired  on 
the  5th  September  1899,  when  the  moitgage-de^d  was  executed, 
contented  themselves  with  calling  Mr.  Herbert's  clerk,  whoso 
evidence  was  more  or  less  second-hand  and  who  (we  B8y  it 
without  any  disparagement  to  the  witness)  could  hardly  be 
regarded   as   a  witness   of  tbe  same  weight  as  his  employer. 

Having  made  these  remaibs  by  way  of  preface,  we  proceed 
to  deal  with  the  appeal  now  before  us. 

In  support  of  the  appeal  Mr,  Shadi  Lai  argued  (1)  that 
there  was  no  proof  on  the  record  that  defendant  No.  1,  Kalwaut 
Singh,  was  a  minor  at  the  time  when  plaintiff  first  began  to 
deal  with  him,  i.  e.  on  the  30th  March  1898  j  (2)  that  defendant 
No.  1  from  time  to  time  signed  balances  struck  in  plaintiff's 
books,  and  eventually,  on  the  2nd  March  1899,  not  ouly  in 
his  own  handwriting  admitted  the  correctness  of  tbe  balance 
struck  on  that  date  in  plaintiff's  books,  but,  also  wrote  a  letter 
(exhibit  P.  4)  to  the  same  effect  on  the  Same  day ;  (3) 
that  on  the  5th  September  1899,  defendaut  No.  1  executed  a 
deed  of  mortgage  (exhibit  P.  1)  for  tbe  sum  of  Ks.  5,000 
and  also  a  bond  for  a  sum  of  Rs.  956-13-6,  in  favour  of 
plaintiff,  and  that  the  eaid  deed  was  en  that  date  presented 
for  registration  by  defendant  No.  1,  who  admitted  receipt  of 
full  consideration  before  the  Registrar  ;  (4)  that  even  if  the 
mortgagor  was  a  minor  at  the  time  when  the  transactions  began, 
the  mortgage  of  the  5th  September  1899  Whs  admitted!y  made 
after  the  mortgagor  had  attained  majority,  and  that  this  trans- 
action amounted  to  a  new  conti  act,  the  validity  of  which  could 
not  be  affected  by  tbe  fact  that  part  if  the  consideration  re- 
lated to  U an* actions  entered  into  by  him  during  his  minority, 
No,  86  P.  B.   1888   (*) ;  Cunningham   and  Shepherd's  Indian 

(l)   86  P.  B,  1888  (Budha  Malr,  Boria  Mmar). 
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Contract  Act  (8th  edition  p.  106  referring  to  Sindha 
Shri  v.  Abraham  (')  )  ;  (5)  that  there  was  no  evidence  to  sop- 
port  the  finding  of  the  District  Judge  that  the  mcrtgage  was 
executed  under  undue  influence,  bat  that  on  the  contiary,  the 
plaintiff's  evidence  proved  that  the  mortgagor  bad  for  some 
days  prior  to  the  execution  of  the  deed,  had  the  benefit  of 
legal  advice  with  legard  to  the  draft  deed  which  had  been 
submitted  to  him  for  consideration  and  that  he  executed  that 
and  voluntarily  and  after  full  deliberation ;  (6)  that  even  if 
the  mortgage  was  voidable  at  the  instance  of  the  mortgagor 
on  the  ground  that  it  had  b6en  executed  by  him  while  a  victim 
to  undue  influence,  the  mortgagor  had  subsequently  rectified 
the  bargain  by  writing  an  acknowledgment  to  that  effect  on 
the  1st  December  1902,  (vide  a  document  marked  "  exhibit 
P.  a ")  ;  and  (7)  that  in  any  event,  the  mortgagor  had 
undoubtedly  received  goods  and  monies  from  the  plaintiff  and 
that  in  consequeuce  the  Court  should,  inequity,  grant  com- 
pensation to  the  plaintiff  as  contemplated  by  the  provisions 
of  section  19  A.  (2)  of  the  Indian  Contract  Act. 

In  reply  Mr,  Muhammad  Shafi  traversed  all  Mr.  Shadi 
Lai's  arguments  and  contended  that  plaintiff's  suit  was  rightly 
dismissed  in  toto  inasmuch  as  (1)  plaintiff  had  taken  advantage 
of  defendant  No.  l's  minority  and  inexperience  to  supply  him 
at  exorbitant  rates  with  wholly  unnecessary  articles  assuming, 
that  is  to  say,  that  such  articles  were  actually  supplied,  which 
the  learned  counsel  did  not  admit  5  (2)  the  mortgage-deed  of 
the  5ih  September  1899  was  in  law  invalid  against  defen- 
dant No.  1,  as  the  gi  eater  part  of  the  consideration  related  to 
transactions  that  took  place  while  the  mortgagor  was  a  minor, 
(Indram  Rama  Swami  v.  Authappa  (2)  )  ;  (3)  the  terms  of  the 
mortgage-deed  and  the  circumstances  attending  its  execution 
established  defendant's  plea  that  there  had  been  undue  influence 
exercised  by  the  plaintiff  over  defendant  No.  1  ;  (4)  the  so  called 
"exhibit  P.  3  ",  dated  1st  December  1902,  had  not  been 
proved,  or  even  brought  on  the  present  record,  and  there  was, 
therefore,  no  proof  of  any  subsequent  confirmation  of  the 
original  contract,  and  no  plea  to  this  effect  bad  been  so  much 
as  biuted  at  in  the  Court  below  or  even  in  the  grounds  of 
appeal  in  this  Court  ;  (5)  there  was  no  trustworthy  evidence 
to  show  that  the  consideration  for  the  moitgage  had  parsed 
either  in  whole  or  in  part,  (6)  the  mortgage  was  effected  with 
the  object   of    "  stifling  a   prosecution  "   and    of   compounding 

(>)  (1898)  I.  L.  B.  20  Bom.  755. 
(*)  (1806)  16  If  ad.  I.  J.  482. 
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an  offence  which  was  not  compoundable,  and  was  therefore  a 
contract  opposed  to  law  and  as  such  illegal  ;  (7)  as  part  at 
all  events  of  the  consideration  had  not  been  proved  to  have 
passed,  the  mortgage  must  be  regarded  as  incomplete,  and, 
upon  the  authority  of  certain  rulings  of  this  Court  (Nos.  100 
P.  B  1889  C1)  ;  103  P.  B.  1906  (2)  and  59  P.  B.  1907,  F.  B.  (»)), 
the  contiact  must  fail  as  a  whole,  and  as  the  plaintiff  in 
his  plaint  claimed  merely  by  virtue  of  his  rights  under  the 
mortgage-deed  and  as  a  mortgagee,  his  suit  must  necessarily 
be  dismissed  iu  its  entirety. 

With  this  last  argument  we  may  at  once  deal.  Assuming, 
for  the  present  purposes,  that  the  mortgagor  at  the  time  when 
he  executed  the  deed  had  not  actually  received  the  full  sum 
of  Rs.  5,000  which  according  to  the  terms  of  the  deed  and 
his  admission  before  the  Registrar  he  had  received,  we  cannot 
agree  that  solely  on  that  account,  the  mortgage  must  be  held 
to  be  voidable  at  his  option.  The  cases  relied  upon  by  Mr,  Shafi 
relate  to  an  entirely  different  state  of  things.  If  a  mort- 
gagee undertakes  to  pay  the  mortgagor  himself  or  the  creditors 
of  the  moitgagor  a  certain  sum  of  money  and  thereafter  fails 
to  carry  out  his  promise  in  its  entirety,  the  rulings  cited 
would  appear  to  support  the  contention  that,  no  matter  how 
insignificant  the  amount  which  the  mortgagee  had  failed  to 
pay,  the  mortgage  would  be  inoperative  against  the  mortgagor' 
But  this  iule  cannot  possibly  apply  to  a  case  of  the  kind  now 
before  us,  where  the  consideration  relates  not  to  a  future  pay- 
ment but  to  a  payment  in  the  past.  In  the  former  case,  "  the 
"  mortgagor  may  well  say,  the  mortgagee  induced  me  to  con- 
u  tract  by  promising  to  pay  a  certain  sum  of  money  and  as 
"  he  has  failed  to  pay  that  sum,  I,  on  my  part,  was  no  longer 
"  bound  by  my  agreement."  But  in  the  latter  case,  the  mort- 
gagor at  the  time  when  he  contracts  has  presumably  received, 
and  knows  that  he  has  received,  the  whole  of  the  money  which 
is  the  consideration  for  his  contract,  and  he  knows  that  he  is 
to  receive  nothing  more.  In  these  circumstances  if,  for  reasons 
of  his  own,  be  chooses  to  admit,  that  he  has  received  Rs.  5  000 
when,  in  point  of  fact,  he  has  received  only  Rs.  4,000,  we  do 
not  think  that  it  is  open  to  him  to  plead  thereafter  that  the 
contract  is  incomplete  because  at  the  time  he  had  not  received 
the  full  amount  which  he  admitted  to  have  at  that  time  already 
received.     Of   course,  even  in    the  latter  case,    it  would  still   bo 

(*)  100  P.  R.  1889  (Oopal  Sahi  v.  Musaammat  Busaain  Bibi), 
(s)  103  P.  R  1906  (Saudagar  Singh  v.  Sant  Ram.) 
(*)  &9  P.  R.  1907  F.  B.  {Otoltal  Ohand  v.  Rahman). 
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open  to  him  to  plead  that  be  bad  made  the  admission  under 
circumstances  which  negatived  bond  fides  on  the  part  of  the 
moitgagee  or  established  mistake  on  the  pnrt  of  the  mortgagor 
or  misrepresentation,  and  even  honest  misiepresentation,  on  the 
part  of  the  mortgagee.  But,  assuming  the  transaction  to  have 
been  free  from  any  snch  taints,  we  consider  that  it  is  not 
open  to  the  mortgagor,  who  has  to  his  knowledge  received  every- 
thing which  he  expected  to  get,  to  plead  subsequently  that  the 
mortgage  is  incomplete  simply  because,  while  the  deed  rec  tes 
that  the  consideration  was  the  payment  of  Rs.  5,000,  the  j  actual 
sum  paid  was  Rs.  4,000  only.  In  the  present  case,  other  con- 
siderations apart,  we  are  of  opinion  that  defendant  No.  1  knew 
full  well,  at  the  time  when  he  oxecuttd  the  deed,  that  he  was 
not  to  receive  anything  more  from  the  mortgagee  than  he  had 
actually  received  up  to  that  time,  and  that  unless  he  can  ^how 
that  when  he  executed  the  deed,  he  was  mis-led  by  the  plaintiff 
as  to  the  amount  that  he  had  so  received,  he  is  not  entitled  to 
plead  that  the  mortgage  is  not  binding  upon  him  because  the 
plaint  ff  has  not  proved  (if  indeed  he  was  bound  to  prove)  that 
the  consideration  passed  to  the  uttermost  pie.  The  sole  ground 
upon  which  Mr.  Shafi  bases  his  argument  upon  this  point  is 
that  Sardar  Kulwant  Singh,  in  his  pleadings,  staged  that  the 
plaintiff  charged  him  double  the  value  for  articles  supplied. 
But  there  is  absolutely  no  evidence  in  support  of  this  allegation, 
and  Sardar  Kalwant  Singh  did  not  support  it  by  giving 
evidence  in  the  case.  It  is  said  that  he  was  very  ill  at  the  time, 
and  that  it  was  on  that  account  that  he  was  unable  to  give 
evidence.  In  view  of  the  ;  fact  that  he  died  within  a  few 
months  of  the  date  when  his  wiitten  pleas  wore  filed,  this 
explanation  may  well  be  true,  but  the  fact  remains  that  there 
is  on  the  record  nothing  to  substantial  this  allegation.  In  the 
circumstances  we  agree  with  Mr.  -hadi  Lai  that  inasmuch  as 
defendant  No.  1  and  his  representatives  have  not  been  able  to 
point  out  in  what  specific  items  the  full  consideration  did  not 
pass,  the  question  resolves  itself  into  this,  did  or  did  not  the  c  n- 
eideiation  pass  as  a  whole,  and  that  there  is  hore  no  question 
as  to  the  mortgage  being  incomplete  because  part  only  of  the 
consideration  actually  was  paid. 

The  really  important  questions  in  the  appeal  before  us  are 
as  follows  :— 

(!)  Was  the  defendant  No.  1  a  minor  in  March  1898, 
when  the  plaintiff's  transactions  with  him  admittedly 
commenced  ? 
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(2)  If  the  defendant  No.  1  was  then  a  minor,  when  did 
lie  come  of  age,  and  what  proportion  of  the  consideration  for 
the  moitgage  effected  on  the  5th  September  1899  (by  which,  time 
defendant  No.  1  had  admittedly  come  of  age)  related  to  tran- 
sactions during    the  minority   of  the  said  defendant  ? 

(3)  Can  the  said  moitgage  be  upheld  as  a  whole  if  it  is 
found   that  part    of   the  consideration  for  it  was  paid    during  the 

minorty  of  the  mortgagor  ?  \ 

(4)  Assuming  that  the  mortgagee  is  entitled  to  sue  on  the 
basis  of  the  mortgage  deed  and  that  the  mortgagor's  alleged 
minority  during  part  of  the  time  when  the  consideration  was 
paid  does  not  in  whole  or  in  part  affect  the  validity  of  that 
mortgage,  has  the  mortgagor  (or  his  representative)  established 
the  plea  that  the  mortgage  was  (»)  void  because  the  consideration 
and  object  were  unlawful,  inasmuch  as  they  related  to  4!  the 
"  stifling  of  a  prosecution  "  for  an  offence  which  was  not  com- 
poundable  within  the  meaning  of  section  345,  Criminal 
Procedure  Code  or  (6)  was  voidable  because  the  mortgage 
was  effected  by  reason  of  undue  influence  or  coercion  brought 
to  bear  upon  him  by  the  mortgagee,  and  if  so  is  the  said 
transaction  nevertheless  valid  and  binding  upon  the  mortgagor 
(or  bis  representative)  if  it  be  found  that  the  transaction 
was   subsequently   ratified    by  the  mortgagor  ? 

(5)  If  the  mortgage  as  a  whole  cannot  on  any  of  the 
above  grounds  be  upheld,  is  the  plantiff  entitled  under  the 
second  para,  of  section  19  A,,  Indian  Contract  Act 
to  compensation  for  any  benefits  received  thereunder  by  the 
mortgagor,  and  if  so,  what  should  ba  the  amount  of  such 
compensation  ? 

We  proceed    to    deal    with    these   points  seriatim ; 

(J)  There  is  on  the  record  no  evidence  whatever  as  to  the 
age  of  defendant  No.  1  at  the  time  when  he  entered  upon 
his  dealings  with  plaintiff  i.  e.  in  March  1898,  but  from  the 
file  of  the  Court  of  Wards  relating  to  him  (which  with  the 
consent  of  Counsel  on  both  sides  we  sent  for  in 
order  to  elucidate  this  matter)  we  find  that  Sardar 
Kalwaut  Singh  was  stated  to  be  10  years  and  1]  months 
old  in  September  1888.  We  see  no  reason  to  doubt  the 
accuracy  ot  this  statement,  which  was  made  at  a  time  when 
the  actual  date  of  his  birth  was  a  point  of  some  importance 
for  the  purposes  of  the  Court  of  Wards  but  for 
no   other     ulterior    purpose.     It   follows    that   Sardar   Kalwaut 
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Singh   did   not   become   a   major  under  the   provisions   of    the 
Indian   Majority   Act    (XI   of    1875),  section   3,  nntil   he     bad 
attained   the   age   of   21  years  («".  e,  in  October  1898),  he  being 
a   ward  of    the   Court  of    Wards,    and    that   consequently   he 
was    a    minor,    when    the    plaintiff's    transactions   with   him 
commenced     in    March     1898.     Plaintiff    in    his   evidence  has 
admitted   that   on  the   30th   and    31st    March     1898   he   gave 
defendant   No.    1,   Rs.    2,373  15-3     and    that     on     tho      16th 
July    1898   the   balance   against   the   latter  was   Rs.    4,36.1-5-3 
and   in   his   accounts  we    find    an    entry,    of  the  same   date   to 
the   following   effect,     viz    "  paid   in  cash   for    which   a  hundi 
"  for  3   months   has   been  secured,  Rs.    5,000."     There  are  sub- 
sequent  entries  in   these    accounts,    dated    1st,  6th    and     15th 
August   1898,   which   relate   to    items    totalling   in     all   about 
Rs.  90.     Thus  we  may   take    it  that      upon    plaintiff's     owu 
evidence  the  sum    of    Rs.   5,090  out     of   the    consideration  for 
the    mortgage  and     bond     executed  on     the     5th      September 
1899  (which  is  alleged    to  have  been  on  that  date  Rs,  5,956-13-6) 
was    due   in   respect    of   transactions     effected      between     the 
parties     when     Sardar    Kalwant   Singh     was    still     a    minor. 
Before   passing  on,    we     would   here  observe,    that    this     con- 
sideration consisted    partly   of   large    sums    of    money  advanced 
(or  alleged   to   have   beea    advanced)     by   the   plaintiff    to    a 
youth     who    at     the     time   was      admittedly     a     student     at 
the      Aitchison     College,      Lahore,      and      also      in     part      of 
silks,     laces,     ornaments,    etc.      A    glauce      at     the     account 
which   in   plaintiff's  own   interests   should   have   been,    but  was 
not,  brought  on   the  record,   will   suffice   to  show   how   utterly 
unnecessary    such   articles   were  to  a  youth   who    was  still   a 
student   in     statu   pupillan    and     whose      reasonable    expenses 
were  at    the     time    being  defrayed    by   the   Court    of     Wards. 
But  if      the      supply   of     these     extraordinary     luxuries     was 
unnecessaiy   in   such   a  case,  the  advance  of   such    large  sums 
Df  cash  as  Rs.  2,000  on  the  30th   March    1898  and  Rs.  400  on 
the  8th    May   was   even   more    indefensible. 

We  refer  to  these  items  merely  in  order  to  show,  that 
if  the  plaintiff  had  sued  to  recover  these  advances  or  the  value 
of  such  goods  upon  the  basis  that  they  had  been  supplied 
to  the  minor  and  that  the  latter  was  bound  to  compensate 
plaintiff  in  lespect  thereof  his  suit  must  necessarily  have 
failed  and  this  too  despite  the  provisions  of  section  65  of 
the  Indian  Contract  Act  1872  (see  Mohari  Bibi  v.  Dharmadai 
Qhose  (')).   Plaintiff,    however,   does   not  rely  upon    the  contract 

(')   (1903)  I.  L,  R.  80  Cal.  539  P.  C. 
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if  such  it  can  be  called)  by  the  minor  to  pay  the  amounts 
advanced  to  him  or  upon  section  65  of  the  Contract  Act. 
His  claim  is  based  on  the  mortgage  deed  executed  on  the 
5th  September  1899,  when  Sardar  Kalwant  Singh  was  ad- 
mittedly of  age,  and  defendant's  answer  to  this  claim  is 
twofold.  In  the  first  place,  it  is  urged,  that  the  mortgage 
deed  is  wholly  void,  inasmuch  as  its  object  or  purprse  was 
to  stifle  the  prosecution  which  the  mortgagee  (tho  plaintiff) 
had  launched  against  tho  mortgagor  for  an  alleged  offence 
under  section  417,  Indian  Penal  Code.  The  argument  on 
this  point  is  that  the  offence  was  not  compoundable  and 
that  any  contract  made  with  the  object  of  dropping  its 
prosecution  was  illegal  and  therefore  void  in  toto  Ke?snicji 
Tulsidas  v.  Eurjwan  (J).  Sriranga  Ohariar  v.  Rama  Snmi  (2). 
In  the  second  place  it  is  urged  that  the  mortgagor  was, 
at  the  time  when  he  .  executed  the  mortgage,  actually 
under  arrest  at  the  instance  of  the  mortgagee,  and  that,  it 
was  in  consequence  of  these  criminal  proceedings  that  he  was 
compelled  to  execute  the  said  deed,  which  in  such  circum- 
stances should  be  held  to  be  voidable  against  him.  It  is 
contended  in  reply  to  the  latter  plea  that  even 
if  the  mortgage  was  the  result  of  coercion  or  undue  influence 
the  mortgagor  subsequently  ratified  the  contract  and  reference 
is  made  in  support  of  this  argumeut  to  a  document  described 
as  exhibit  P.  3.  We  may  at  once  dispose  of  this  argument. 
There  is  a  document  of  the  kind  upon  the  record,  but  it 
is  quite  clear  that  it  has  never  been  accepted  as  evidence 
in  this  case.  It  does  not  bear  the  initials  of  the  District 
Judge  and  there  is  nothing  to  show  that  it  has  been  re- 
ceived in  evidence  in  the  case,  It  was  an  exhibit  in  a 
former  case  and  has  been  thrown  upon  the  present  record 
in  the  usual  careless  manner,  which  so  frequently  characterises 
the  conduct  of  suits  in  subordinate  Courts.  No  attempt  has 
been  made  to  prove  it  or  to  explain  its  nature,  and  as  it  is 
not  part  of  the  evidence  in  the  case  we  must  perforce 
reject  it.  In  so  deciding  we  do  not  think  we  are  doing 
any  injustice  to  plaintiff  as  this  plea  of  "  ratification  "  (which 
is  based  solely  on  this  document)  was  never  raised  in  the 
Court  below,  and  is  obvionsly  a  mere  afterthought. 

The  questions   then  which   we   have  to   determine  on  this 
appeal    are   narrowed  to  these  : — 


v»)  (1887)  I.  I.  R.  11  Bom.  566. 
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(1)   Is  the  mortgage  deed  wholly  void  on  the  ground  that  its 
consideration  was  illegal  P 

(2)  If  not,  is  the  said  mortgage  voidable  at  the  instance 
of  the  mortgagor  (or  his  representative)  on  the  ground  that  it 
waB  executed  by  reason  of  undue  influence  or  coercion  on  the 
part  of  the  mortgagee  P 

(3)  If  not,  is  the  said  mortgage  binding  on  the  mortgagor 
(or  his  representative)  in  view  of  the  fact  that  part  of  the 
consideration  for  it  was  paid  at  a  time  when  the  mortgagor 
was  a  minor  P 

(4)  If  the  mortgage  as  a  whole  is  not  (upon  the  third 
ground)  binding  upon  the  mortgagor,  can  the  mortgagee  claim 
compensation  for  any  benefits  received  by  the  mortgagor  in 
respect  of  this  transaction  ? 

The  first  and  second  questions  may  be  dealt  with   together. 
It  appears  that    on  the  27th   June  1899   the   present    plaintiff 
preferred  a  charge  under  section   417,     Indian   Penal   Code   of 
cheating   against   Sardar  Kalwant  Singh  on  the  ground    that  the 
latter    had   given    bim  a  cheque  foi    Rs.   1,500  on    the   Punjab 
National  Bank  at  Lahore,    whereas   Sardar  Kalwant     Singh    at 
the  time  had  no  account  with  that   Bank,     This  cheque     was,  of 
conrse,    dishonoured  and   it  is  scarcely    a   matter    for   surprise 
that     the     present   plantiff  took   criminal    proceedings     against 
the     drawer     of     the      cheque.      A     warrant      was,     in     dne 
course,    issued     and     in    obedience     to     it     Sardar      Kalwant 
Singh    appeared  on  the  .5th  September    1899  before  the  Magis- 
trate.    The  complainant,    however,    did   not   appear   and   as  a 
result   the   complaint    was   "dismissed     in   default,"     It  is   ad- 
mitted that    the  mortgage-deed    now    sued   upon    was    executed 
in    the   hacheri   compound  on  that   very    day.     The   theory  for 
the   defence  is   that  this  mortgage-deed   was  executed  by  reason 
of   the   pressure  brought   to   bear  upon  the  mortgagor  by  means 
of   these    proceedings   and   that   it   was  in  order  to  avoid   the 
disgrace  necessarily   resulting    therefrom  that  he    consented   to 
execute   it.     It  is  on    these   grounds     contended   that   the  deed 
was,   if  not  wholly    void    as   being   th9  embodiment  of  an  agree- 
ment  of  which  the  consideration  was    the    non-prosecution  of  an 
offence   which  was  by  law  not  compoundablo,   at  all  events  void- 
able  as     being   practically   extorted  from    the  mortgagor.     The 
plaintiff   on    the   other   hand,    while    admitting     that    he  had 
institutjd     the     criminal     proceedings     against    the     defendant 
Sa-dar   Kalwant  Siogh,    and   that  the   deed  was  in  fact   execu- 
ted  on  the  very   day    when    the    hearing  of  his  complaint  was 
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to  have  taken  place  before  the  Magistrate,  urges  that  in  point 
of  fact  negotiations  with  regard  to  the  terms  and  conditions 
of  the  mortgage  had  been  going  on  for  some  time  previously  ; 
that  the  mortgagor  had  had  ample  time  before  the  date  in 
question  to  consider  the  draft  deed  and  that  the  said  draft 
had  been  in  his  (the  mortgagor's)  and  his  legal  adviser's  hands 
some  days  before  the  deed  was  executed,  and  that  consequently 
there  can  be  no  question  here  of  illegality,  undue  influence 
or  coercion.  Plaintiff's  learned  counsel  argues  that  the  reason 
why  his  client  did  not  appear  before  the  Magistrate  to  prosecute 
his  complaint  was  that  after  the  mortgage  "deed  had  been  exe- 
cuted he  was  satisfied  and  had  no  farther  vindictive  feelings 
against  the  mortgagor,  in  other  words,  that  while  he  made  no 
promise  to  drop  the  prosecution  if  the  mortgagor  executed 
the  deed  he  was  satisfied  once  that  deed  was  executed  and 
thereafter  abstained  from  pressing  his  complaint. 

As  might  be  expected  the  evidence  on  this  point  is  con- 
flicting, but  after  giving  every  consideration  to  it,  we  are  of 
opinion,  that  the  defendants  have  not  established  their  case. 
The  evidence  for  the  defence  is  decidedly  weak  in  support  of 
their  contentions.  Attar  Singh  (Defendant  witness  3),  a 
servant  of  Sardar  Kalwant  Singh,  states  that  on  the  day  when 
the  deed  was  executed  "  plaintiff  and  his  munim  and  a  Police 
11  officer  came  to  Atari  and  arrested  him  and  took  him  to 
"  Lahore  in  handcuffs.  They  threatened  to  get  him  imprison- 
"  ed  and  to  opppose  his  release  from  the  Court  of  Wards 
"  unless  he  paid  them  or  executed  a  deed.  They  put  him  be- 
"fore  the  Magistrate,  and  an  adjournment  of  two  hours  was  given 
"  for  a  compromise.  The  deed  was  written  and  the  case  was 
"  filed." 

This  statement  is  obviously  false  in  a  very  material  parti- 
cular. Sardar  Kalwant  Sir:gh  had  been  released  from  the  Court 
of  Wards  iu  January  1899,  and  it  was  therefore  absurd  for 
the  plaintiff  in  the  following  September  to  threaten  that  he  would 
oppose  his  release  from  that  Court  unless  the  defendant  was 
paid  or  a  deed  executed.  The  witness  was  clearly  trying  to 
exaggerate  matters  and  we  cannot  accept  his  evidence  as 
worthy  of  implicit  belief.  The  next  witness,  Wirbhan,  (De- 
fendant witness  4)  was  also  a  servant  of  Sardar  Kalwant  Singh. 
His  deposition  is  brief,  but  he  asserts  that  "  Sardar  Kalwant 
11  Singh,  Attar  Singh  "  (the  previous  witness)  "  Rai  Singh  " 
and  he  himself  went  with  the  party  when  Kalwant  Singh 
was  arrested  and  he  adds  :    "  Two  hours  grace  was  granted 
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"  by  the  Court.  The  deed  was  executed  and  the  case  was 
"  compromised,"  It  will  be  noticed  that  this  witness  says 
nothing  as  to  Sardar  Kalwant  Singh  being  in  handcuffs  at 
the  time.  The  only  other  witness  for  the  defenca  upon  this 
point  is  Sardar  Balwant  Singh,  the  elder  brother  of  Sardar 
Kalwant  Singh.  He  admits  that  he  has  purchased  from  Ram 
Rakha  Mai  (defendant  No.  20)  part  of  the  property  now  in 
depute  and  he  is  consequently  not  an  entirely  impartial 
witness.  He  asserts,  however,  that  the  deed  was  written  in  the 
kacheri  compound  and  that  plaintiff  threatened  Sardar  Kalwant 
Singh  with  imprisonment  unless  he  agreed  to  his  terms,  and 
that  it  was  only  then  that  the  latter  executed  the  mortgage 
deed.  He  says  that  his  brother  was  in  handcuffs  at  the  time, 
but  he  admits  that  he  himself  was  present  and  that  he  actual- 
ly attested  the  mortgage  deed  as  a  witness.  Iu  re-examina- 
tion he  added  that  the  criminal  case  was  not  compromised  ;  it 
went  in  default.  This  evidence  is  far  from  conclusive,  but  if  it 
be  true,  it  would  seem  to  suggest  that  the  Magistrate  allowed 
the  effence  to  be  compounded.  In  answer  to  this  evidence,  the 
plaintiff  has  called  certain  witnesses  who  depose  to  an  entirely 
different  state  of  things.  Doit  Muhammad,  the  clerk  to 
Mr.  Herbert,  swears  that  his  employer  was  appearing  for  Sardar 
Kalwant  Singh  in  these  proceedings,  and  that  two  days  before 
th3  date  6xed  for  the  hearing  of  the  complaint,  Mr.  Herbert 
saw  the  Magistrate  and  informed  him  that  there  were  hopes 
of  a  compromise,  and  that  on  the  date  of  hearing  Sardar 
Kalwant  Singh  (who  was  then  not  in  handcuffs)  told 
Mr.  Herbert  in  his  presence  that  he  had  settled  his  dispute  with 
plaintiff.  He  further  states  that  some  3  or  4  days  previously 
Sardar  Kalwant  Singh  had  shown  Mr.  Herbert  the  draft 
of  the  mortgage-deed  and  that  Mr.  Herbert  approved  of  it  It 
would  have  been  very  easy  for  the  defence  to  call  Mr.  Herbert 
to  rebut  this  evidence,  had  they  thought  tili  to  do  so,  and  we 
can  only  assume  that  they  did  not  produce  Mr.  Herbert  in  re- 
buttal because  they  knew  that  his  clerk's  evidence  was  true. 
Dost  Muhammad's  evidence  is  corroborated  by  that  of  Karm 
Chand,  the  petition  writer  who  drew  up  the  moi  tgage-deed.  This 
witness  swears  that  ho  drew  up  a  draft  some  3  or  4  days  be- 
fore the  deed  was  executed  and  that  ho  gave  the  draft  to  Sardar 
Kalwant  Singh  who  Said  that  be  would  like  to  consult  his  pleader 
about  its  terras.  And  in  addition  to  this  evidence,  which  shows 
that  the  deed  was  not  executed  on  the  spur  of  the  moment  and 
with  the  object  of  avoiding  a  criminal  prosecution,  we  have 
the   fact  that  it  was   presented   for   togistratiou  by   Sirdar   Kal- 
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waut  Singh  himself.  Taking  all .  these  facts  into  consideration 
and  bearing  in  mind  that  it  would  have  been  quite  easy  for 
the  defendants  to  call  Mr,  Herbert  to  refute  the  evidence  given 
by  his  clerk,  we  cannot  hold  it  established  that  Sardar  Kalwant 
Singh  executed  the  deed  without  any  opportunity  having  •  been 
given  him  of  studying  its  terms  or  of  consulting  his  advisers 
and  friends  with  regard  to  it,  or  that  it  was  executed  under 
stress  of  undue  influence  or  coercion.  The  learned  District 
Judge  who  very  unfortunately  had  to  write  the  judgment  in  this 
case  without  having  had  the  advantage  of  hearing  the  evidence 
has  absolutely  ignored  the  statements  of  Dost  Muhammad  and 
Karm  Chand.  Had  he  referred  to  their  statements  and  given 
reasons  for  disbelieving  them,  we  would  have  given  every  con- 
sideration to  bin  opinion.  As  matters  stand,  however,  we  see 
no  reason  whatever  for  discrediting  these  two  men,  who  for 
aught  we  know  to  the  contrary,  are  perfectly  impartial  and  dis- 
interested, and  whose  testimony,  if  false,  could  very  easily  have 
been  disproved. 

We  need  hardly  say  that  Mr.  Sha6  has  not  omitted  to 
urge  before  us  the  plea  that  Sardar  Kalwant  Singh  at  the 
time  when  he  executed  this  mortgage  deed  was  a  young  man 
who  had  but  recently  attained  his  majority,  that  as  such  he 
was  naturally  susceptible  to  influences  brought  to  bear  upon 
him  by  a  money-lender,  especially  when  the  latter  was  actively 
engaged  in  prosecuting  a  criminal  charge  against  him.  There 
is,  of  course,  force  in  this  argument,  and  we  have  given  it  our 
best  consideration.  But  after  giving  it  every  weight,  we  do 
not  think  that  it  materially  affects  the  evidence  for  the  plaintiff. 
True,  Sardar  Kalwant  Singh  in  September  18S9  had  attained 
legal  majority  only  eome  10  months  previously,  but  this  was 
due  to  the  accidental  fact  that  he  had  been  a  ward  of  the  Court 
of  Wards.  Had  he  not  been  sucb,  he  would  in  the  ordinary 
course  have  attained  his  majority  three  years  previously.  Nor 
can  we  regard  Sardar  Kalwant  Singh  as  the  ideal  ingenui 
vultus  puer  ingenuique  pudoris.  A  young  man  who  gives  his 
creditor  a  cheque  for  Rs.  1,500  on  a  bank  with  which  he  knows 
he  has  no  account,  cannot  well  be  described  as  a  simple-minded 
ingenuous  youth,    quite  unable  to  look  after  his   own   affairs. 

We  find,  therefore,  that  the  defendants  upon  whom  the 
onus  rested  have  failed  to  prove  that  the  mortgage  deed  was 
executed  under  such  circumstances  as  would  render  it  either  void 
by  reason  of  its  consideration  being  unlawful  or  voidable  by 
reason  of  undue  influence  or  coercion.  We  have  now  to  conside1" 
whether  the  mortgage  deed  is   in   whole   or  in  part  voidable    of 
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void  on  the  ground  that  part  of  the  consideration  for  it  un- 
doubtedly passed  at  a  time  when  the  mortgagor  (Sardar  Kalwant 
Singh)  was  legilly  a  minor.  This  is  a  question  of  some 
difficulty  and  upon  it  the  authorities  are  not  at  one.  The 
mortgage  was  executed  by  Sardar  Kalwaut  Singh  at  a  time 
when  he  was  of  full  age  but  (as  we  already  observed)  the 
major  part  of  the  consideration  passed  when  he  was  a  minor 
in  the  eyes  of  the   law. 

Iu  the  case  of  Indram  Rama  Swami  v.  Authappa  (')  the 
Madras  High  Court  held  that  a  promissory  note  execoted  by 
a  person  on  attaining  majority  in  settlement  of  an  earlier  one, 
executed  by  him  while  a  minor,  in  consideration  of  his  having 
received  from  the  obligee  a  certain  sum  of  money  when  he  was 
a  minor,  is  bad  for  want  of  consideration.  This  ease  can  be 
distinguished  (as  Mr.  Shadi  Lai  attempted  to  distinguish  it)  from 
the  present  case  on  the  ground  that  there  the  whole  conside- 
ration related  to  transactions  effected  during  the  minority  of  the 
promisor. 

But  the  learned  Judges  who  decided  that  case  distinctly  held 
that  section  25  of  the  Indian  Contract  Act  was  exhaustive  and 
that  it  does  not  contemplate  the  case  of  a  person  who  has 
attained  majority  renewing  a  promise  given  by,  him  while  a 
minor.  To  use  their  words  : — "  This  section  "  (*.  e,  section  25 
of  the  Act)  "  is  of  course  exhaustive,  and  the  other  instances  nien- 
"  tioned  by  Anson  must  be  held  not  intended  to  be  made  con- 
"  tracts  under  the  Indian  Law.  Considering  that  as  regards 
u  agreements  by  infants  the  framers  of  the  Contract  Act 
"  departed  from  the  English  Law,  as  it  stood  at  the  date  of  the 
11  passing  of  that  Act,  and  made  thetn  void,  and  not  merely  void- 
"  able,  they  were  but  consistent  in  not  clothing  renewals  of  such 
"  agreement  after  she  infants  ceased  to  be  such,  with  enforce* 
"  ability."  Upon  this  view  of  the  law  Sai-dar  Kalwant  Singh's 
contract,  after  attaining  majority,  would  be  null  and  void  as 
regards  such  part  of  the  consideration  as  passed  while  he  was 
still  a  minor,  and  section  25  of  the  Act  would  have  m  appli- 
cability. With  every  respect  to  the  learned  Judges  who  decided 
the  case  referred  to  we  6nd  it  impossible  to  accept  their 
conclusions.  It  is  now  settled  law  that  a  promise  by  au  infant 
is  in  law  a  mere  nullity  and  void,  but  we  fail  to  see  how  au 
agreement  made  by  a  parson  of  full  age  to  compensate  wholly 
or  in  part  a  promisee,  who  hae  already  voluntarily  done  some- 
thing for  the    promisor,  even   at  a  time  when  the  promisor    was 

(!)  (1900)  16  Mad.  L.  J.  422. 


Apbil  1911.  ]  CIVIL  JUDGMKNTS-No.  31.  JQ9 

a  minor  does  not  fall  within  the  purview  of  section  25  (2)  of  the 
Indian  Contract  Act.  Ag  at  the  time  when  the  thing  was  done  the 
minor  was  unable  to  contract,  the  person  who  did  it  for  the  minor 
must,  in  law,  be  taken  to  have  done  it  voluntarily.  But  he  has' 
in  fact  done  something  for  the  minor,  and  if  words  mean  anything 
a  all,  surely  bis  case  must  be  deemed  to  come  within  the  scope 
of  the  Act  ?  If  stress  is  to  be  laid  on  the  words  "  the  promisor  " 
and  an  argument  to  be  deduced  therefrom  that  an  infant 
cannot,  in  law,  be  regarded  as  "  a  promisor,"  we  would  reply 
that  the  word  "  already  "  which  was  deliberately  inserted  before 
the  words  "  voluntarily  done  something,"  clearly  refers  to 
past  transactions,  and  that  we  are  nnablo  to  understand  fcrhy 
that  expression  should  be  restricted  merely  to  such  as  had 
occurred  after  the  promisor  had  attained  majority.  Section  25 
of  the  Act  was  intended  to  give  effect  to  agreements  which 
would  otherwise  be  void  as  being  without  consideration  ;  an 
infant's  agreement  is  such,  and  in  our  opinion  the  provisions  of 
the  section,  which  are  wide  in  terms,  apply  no  less  to  such 
an  agreement  than  to  a  contract  by  a  major  to  pay  for  past 
services.  In  arriving  at  this  conclusion,  we  find  ourselves 
supported  by  a  Division  Bench  Ruling  of  this  Court  (No.  86 
P.  B.  1888)  (*),  and  by  the  decision  of  Harrington  J.  in 
Mussammat  Kundan  v.  Sree  Narayan  (2).  To  the  like  effect 
are  the  dicta  in  Tillak  Ghand  v,  Sita  Mai  (3),  and 
the  decision  of  the  Bombay  High  Court  in  the  case  of  Jodh 
Eaj  v.  Rajhavir,  referred  to  by  Mr.  Mohan  Lai  Khosla  and 
Parshotam.  Lai  Bagai  ir.  their  Commentary  on  section  25  of  the 
Indian  Contract  Act.  We  hold  therefore  that  the  contract  as 
embodied  in  the  mortgage  deed  of  the  5th  September  1899,  is 
binding  on  the  representatives  in  interest  of  Sardar  Kalwant 
Singh,  but  merely  to  the  extent  of  compensating  the  plaintiff  for 
monies  and  articles  actually  supplied  to  that  person  during 
his  minority  and  for  any  sums  of  money  and  articles  supplied 
after  he  came  of  age.  In  point  of  fact,  the  whole  of  the  con- 
sideration for  this  mortgage  was,  even  upon  plaintiff's  own 
showing,  paid  prior  to  October  1898,  when  the  mortgagor  came 
of  age.  The  consideration  for  the  mortgage  deed  is  stated  to 
ba  Rs.  5,000,  and  we  may  take  it  that  this  sum  represent 
the  full  amount  which  was  paid  to  the  mortgagor  either  in  cash 
or  in  goods.  At  the  time  when  the  mortgage  deed  was  execu- 
ted, the  mortgagor  also  executed  a  bond  for  Rs.  956-13-6,  which 
probably   represented   interest   on  the    debt,    and  on  this  bond  a 

(»)  86  P.  R.  1888  (Budha  Mai  v.  Boria  Missar). 
(»)  (1907)  11  Cal.  W.  N.  135. 
(3)  (1873)  10  Bom.  H.  C,  R.  214. 
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suit  was  subsequently  brought  by  the  plaintiff  and  an  ex  parte 
decree  obtained.  Bearing  in  mind  '  the  facts  that  the  plaintiff 
was    advancing   large   sums    of    money  to     a  young  student  at 

college     and    supplying  him    with   unlimited    amounts   of   most 
unnecessary   articles    we   do   not    think  that   we  are   doing  the 
plaintiff  an  injustice,  if  we  decide   that  be  cannot  claim  anything 
more   from    Sardar    Kalwant   Singh's    reptesentatives   than  the 
principal    sums    for    which    the    mortgage   was    effected,    viz, 
Rs.  5,000.     We   are  (we   confess   reluctantly)   obliged    to  hold 
that  in    law  the   plaintiff    can  in  the  circumstances   claim  to  be 
compensated  for  all  monies  and   articles   supplied   to   the  minor, 
but   we   have    no   hesitation   in  saying    that   the   plaintiff  was 
exceedingly  fortunate  in  getting   the  late  Sardar  Kalwant   Singh 
to  make  a  new  contract,   after    attaining   majority,  which  enables 
him   now    to   recover   for  such   monies   and    articles.     Had  the 
debtor   made   no  such    new   contract,     the   plaintiff  would  have 
had  no  claim  against  his   estate,    nor    would  he   have   had   any 
cause  for  complaint.       As    matters  stand,   the     now      contract 
made   on     the   5th   September    1899   must,   in  law,   be  upheld, 
but    only    to   the   extent   of   compensating   plaintiff   for  actual 
out-of-pocket   expenses.     It  may  well   be  that  even   the   sum   of 
Rs.  5,000  is  excessive  and  that  the   debtor  did  not  really  receive 
value  to  that  amount.     This   is   by   no   means   improbable,    but 
there   is  on   the   record     nothing   to  justify  us   in  reducing  that 
amount.     The  onus  of  proving   that    full   consideration   did   not 
pass  was  laid,  and  quite   rightly,  on  the   defendants,   and   they 
have  given  nc  evidence  in  disproof. 

We  accordingly  accept  the  appeal  and  give  plaintiff  a 
money  decree  against  such  defendants  as  are  the  legal  represen- 
tatives of  the  late  Sardar  Kalwant  Singh  for  Rs  5,000,  but  we 
do  not  make  this  amount  a  charge  upon  the  mortgaged 
property,  and  we  disallow  all  claims  for  interest.  We  further 
direct   that  the  parties  bear  tl.eir  own  costs  throughout. 

This  decree  will  bind  the  representatives  of  the  deceased 
only  to  the  extent  of  any  assets  that  may  have  come  into  their 
hands,  and  no  further. 

In  conclusion  we  think  it  only  duo  to  the  memory  of  the  late 
Sardar  Kalwant  Singh  to  add  that  though  the  matter  is  not  very 
clear,  we  gather  from  the  record  and  from  the  statements  made 
by  Counsel  before  us  that  the  debts  incurred  by  the  deceased 
were  due  not  so  much  to  licentiousness  or  even  personal  extrava- 
gance on  his  pat  t  as  to  his  desire  to  please  a  young  wife,  whom 
ho  had  married  about  that  time  and  who,  as  wo  understand, 
was  then  living  in  Lahore.  This  point  should,  with  various  others 
already  refeired  to,  have  been  cleared  up  in  theiCourts  below. 

Appeal  accepted. 
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No.  32. 

Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 
Chevis. 
KHAIRE  KHAN"  AND   OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

GHULAM  GHAUS   AND    OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  1063  of  1<X>8. 
Custom  (Succession) — Succession    of   daughters — Nam    Rajputs,     Tahsil 
Phillour,  District  Jullundur—  onus  probandi. 

Held,  that  the  defendants,  on  whom  the  ohms  lay,  had  failed  to  prove 
that  among  Naru  Rajputs  of  the  Phillour  Tahsil  of  the  Jullundur  District 
daughters  of  a  sonless  male  proprietor  succeed  to  the  extdusion  of  the 
collaterals. 

First  appeal  from   the  decres of  Lala  Achr u  llivi,  District  Judye, 
Jullundur,  dated  2hth  May  19C8. 
Muhammad  Shafi,  for  appellants. 
Hukam  Chand,  for  respondents. 

The  judgment  of   the  Court  was  delivered  by  ;—  * 

Chevis  J. — The  genealogical  tree  (omitting  ceitain  un-  27th  Dec.  1910. 
necessary  names)  will  be  found  appended  to  this  judgment. 
The  proporty  in  dispute  is  the  62tate  of  the  late  Muhammad 
Bakhsb,  whose  widow  in  1888  'gifted  the  bulk  of  it,  195 
qhumaons,  7  kmals,  13  marlas,  to  Ghulam  Ghaus,  her  daughter's 
son  keeping  12  yhumaons  only  for  her  own  maintenance. 
On  her  death  in  19U5,  the  remaining  12  yhumaons  also 
were  mutated  in  favour  of  Ghulam  Ghaus.  Plaintiffs,  Ghulam 
Kadir,  Khaire  and  Dullah,  sue  for  possession.  Sundar  Singh, 
defendant  No.  2,  is  a  party  by  reason  of  a  mortgage  of 
some  of  the  land  having  been  effected  by  Ghulam  Ghaus  in  his 
favour. 

The  District  Judge  has  dismissed  the  suit,  holding  that 
the  gift  was  assented  to  and  that  plaintiffs  are  now  estopped 
from  contesting  it  and  that  Ghulam  Ghaus  has  held  long  adverse 
possession,  and  holding  further  that  by  custom  Ghulam  Ghaus, 
as  daughter's  son  of  the  last  male  owner,  has  a  right  to 
the  exclusion  of  collaterals  so  distantly  related  as  the  plaintiffs. 
The  plaiutiffs  appeal. 

In  the  first  place  we  may  remark  thut  the  question]  of 
adverse  possession  does  not  arise  j  the  case  is  clearly  governed 
by  Article  141  of  the  second  schedule  of  the  Limitation  Act, 
1877,   aud  the  suit,   having  been     brought     withjn   12    years 
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from  the  death  of  the  widow  of  the  last  male  owner  is  within 
time. 

We  will  next  deal  with  the  question  of  custom,  as  if  the 
District  Judge's  finding  on  this  point  is  to  be  upheld  there  will 
be  no  need  to  consider  other  matters. 

The  parties  are  Naru  Rajputs  of  the  Phillour  Tahsil  of 
of  the  Jullundur  District,  The  District  Judge  has  decided  in 
favour  of  the  daughter's  son  on  the  strength  of  179  P.  Ii. 
1889  (')  and  an  unpublished  Judgment  of  this  Court  (C.  A.  971 
of  1906).  The  latter  Judgment  is  a  very  short  one,  and  simply 
follows  J  79  P.  P.  1889  (>).  In  179  P.  P.  1889  (i)  the 
dispute  as  to  succession  was  decided  in  favour  of  the  daughters 
who  were  held  to  be  entitled  to  succeed  in  the  absence  of 
male  descendants  of  their  father's  great  grandfather,  on  the 
strength  of  entiies  in  the  Rhvaj-iam  and  Wajibuhrz.  But  it  is 
to  be  noted  that  the  parties  in  that  case  were  Naru  Rajputs  of 
the  Hoshiarpur  tahsil,  and  though  it  may  be  true,  as  is  urged 
before  us,  that  the  Hoshiarpur  Naru  Rajputs  originally  came 
from  Jullundur,  we  cannot  presune  that  the  tribal  custom  is 
*  now   the  tame  in  both  districts.     Though  it  is  no  doubt  correct 

to  say  that  persons  carry  their  own  customs  along  with  them, 
it  does  not  follow  that  they  retaia  those  customs  unchanged 
after  long  residence  amongst  other  tribes  holding  different 
customs.  Therefore,  taking  179  P.  P.  1889  (*)  to  be  a  correct 
ruling  (though  the  learned  Counsel  for  the  appellants  challenges 
it  on  the  ground  that  it  wrongly  differs  from  80  P  R.  3875  (2), 
and  incorrectly  states  that  the  learned  Judges  who  delivered 
the  last  mentioned  ruling  differed  as  to  the  meaniug  of  the 
word  karabatt),  we  are  unable  to  hold  that  it  is  applicable 
to  the  case  of  Naru  Rajputs  of  the  Jullundur  district.  We 
note  that  in  a  later  decision  relating  to  Naru  Rajputs  of  the 
the  Hoshiarpur  distiict,  98  P.  Ii.  189)  (3),  the  real  meaning 
of  the  term  karabali  is  further  discussed,  but  it  is  unnecessary 
to  follow  the  matter  further,  as  we  are  not  dealing  with 
Hoshiarpur  Rajputs. 

We  have  no  Riiunj-i-am  to  guide  us  in  the  present  case  but 
we  tote  that  in  Roe's  "  Tribal  Law  in  the  Punjab  "  we  End 
on  page  136  the  remark,  "  In  Phillour  all  the  tribes  6ay 
"  that  agnates  of  any  degree  exclude  daughters,"  and  even  the 
lesident  son-in-law  seems  not  to  be  a  recognized  institution  in 
this    tahsil,  according  to  (lie  above  authority. 

(>)  170  P.  R.  1889  (Ranjhi  Khan  v.  Miuttkmmat  Kamun). 
(3)  8U  P.  R  1*75  (Mutitarnmul  S„liab  Jan  v.  Karm  Buhl, 
(*)  US  P,  R  IS91  (Munsummat  Jiwi  v.  Gahiya). 
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Varions  rulings  bave  been  cited  for  the  respondents.  Copies 
of  several  judgments  referred  to  are  on  the  record,  but  on 
examination  they  seem  to  afford  no  help  to  the  respondents. 
In  exhibit  D.  4  it  was  held  that  collaterals  up  to  the  fifth  degree 
excluded  the  daughter.  Exhibit  D.  5  favours  collaterals 
even  up  to  the  seventh  degree,  Exhibit  D.  6  was  a  case  of  gift 
by  the  male  proprietor  to  a  daughter.  In  Exhibit  D.  7  the 
collaterals  failed  as  they  could  not  establish  the  degree 
of  relationship.  Exhibit  D.  8  is  a  Hoshiarpur  case,  and  here 
too  the  degree  of  relationship  was  not  proved.  In  Exhibit 
D.  9  the  case  was  remanded  for  a  further  enquiry  as  to  custom  ; 
the  final  result  of  that  enquiry  has  not  been  disclosed.  As  to 
such  rulings  as  69  P.  R.  1878  (')  ;  172  P.  B.  1889  (3),and  38 
P.  11.  1870  (*)  ;  which  have  been  quoted  in  arguments  before  us, 
we  fail  to  see  how  caseB  relating  to  the  customs  of  weavers, 
Syads  and  Brahmins  can  assist  us  in  deciding  the  present 
case.  The  oral  evidence  in  the  present  case  is  also  of  no 
value,  as  the  instances  cited  refer  to  gifts  by  the  male 
proprietor  or  to  contests  between  daughters  and  very  near 
agnates. 

The  onus  of  proving  that  the  daughter  succeeds  rests  on 
the  defendants,  and  we  hold  that  they  have  failed  to  discharge 
the  onus.  We  are  therefore  unable  to  uphold  the  decision  of  the 
learned  District  Judge  as  to  custom. 

That  the  widow  had  any  power  to  make  such  a  gift  has 
not  been  argued  before  us,  so  it  remains  only  to  see  whether  the 
plaintirfs  are  estopped  from  contesting. 

Nathe  Khan  was  the  nearest  reversioner  at  the  time  °* 
the  gift,  but  the  mutation  proceedings  (see  pp.  4-11  of  the 
paper  book)  do  not  show  that  he  assented  ;  all  that  appears 
or  that  he  reported  the  death  of  AH  Sher  on  26th  January 
1888.    This   was  just  prior  to  the  gift  by  Mussammat   Khairan. 

Mussammat  Jiwan,  mother  of  Uullah  and  Khaire  and 
grandmother  of  Ghulam  Ghaus,  no  doubt  asrented  to  the 
gift,  but  such  assent  could  not  bind  her  minor  sons.  Amir, 
father  of  Ghulam  Kadir,  is  shown  as  objecting,  but 
a  former  statement  of  his,  dated  21st  April  1888,  is  referred 
to  by  the  Naib  Tahsildar  as  a  statement  of  assent.  That  statement 
is  not  part  of  the  mutation  proceedings  apparently.  It  has 
not  been  produced  iu  the  present  case,  and  we  are  unab'e 
therefore   to    see    what     was     the     exact   statement   referred  to 


(1)  89  P.  R.  1878  (Mu^ammat  Rahiav.  Mahomed  Bukhsh). 

(2)  172  P.  R.  1889  (Mweammat  Fatima  v.  OhuUun  Muhammad  Shah), 

(3)  38  P.  R,  1870  (Manea  Ram  v.  Pannoo). 


114 


CIVIL  JUDGMENTS— No.  32.  [  Hboord, 


or  how  far  the  Naib  Tahsildar  was  jasti6ed  iu  saying, 
Amir  had  assented.  No  assent  of  Amir  is  therefore  proved. 
As  to  any  of  the  plaintiffs  acting  as  Sarbarah  for  Ghulam 
Ghaus  while  he  was  a  minor,  this  relates  only  to  the  Lambar- 
darship    and  has    nothing  to  do  with  the   gift. 

Turning  to  the  mutation  proceedings  which  took  place  on 
the  death  of  Mussammat  Khairan  (see  page  14),  we  still 
rind  no  assent  so  far  as  Ghulam  Kadir  is  concerned,  bat  the 
assent  of  Khaire  and  Dullah  is  clearly  entered  there,  and  this 
we  consider  estops  them  altogether.  They  there  consented  to 
Ghnlam  Ghaus  getting  the  residue  of  the  estate  which  he 
had  not  already  acquired  byi  gift.  It  may  well  bo  that  they 
assented  because  Ghulam  Ghaus  was  then  betrothed  to  Dullah's 
daughter,  though  the  engagement  has  since  been  broken  off, 
but  their  assent  was  clearly  given,  and  we  fail  to  see  how  they 
can  be  allowed  to  change  their  position  now  that  Ghulam  Ghaus 
has  been  in  possession  and  has  acted  as  full  owner,  mortgaging 
a  part  of  the  estate.  As  to  the  remarks  of  the  District 
J  udge  about  a  famdy  arrangement,  we  note  that  no  assent  is 
proved  except  on  the  part  of  Dullah  and  Khaire,  and  their 
mother,  and  we  fail  to  see  how  their  asseut  cau  bo  bindiug 
on  Ghulam  Kadir. 

The  result  is  that  we  find  that  Ghulam  Kadir,  whose  share  is 
half,  is  nut  estopped  but  that  the  other  plaintiffs  are  estopped,  We 
so  far  accept  the  appeal  a?  to  give  Ghulam  Kadir  a 
decree  for  possession  as  owner  of  one-half  of  th#  land  in  suit, 
dismissing  the  claim  of  Khaire  and  Dullah.  As  the  plaintiffs  sued 
jointly  and  as  the  claim  has  succeeded  to  the  extent  of  one-half 
only,  we  leave  the  parties  to  bear  their  own  costs  throughout. 

Appeal  accepted. 

Appendix  to  Judgment. 

LAKHE  KHAN. 

! 

r — i 

Shakar  Khan.  Zakir  Khan.  Kauge  Khan. 
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Muhammad  Bahksh  (D.  S  P  ) 
left  widow,  Mussammat   Khairau. 
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Ghulam  Kadir,  Plaintiff.  No*  1. 
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AH  Sher  Dullah,  Plaintiff  No.  3.    Khaire,  Plaintiff  No.  3, 
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Ghulam  Ghaus  (Defendant  No.  l\ 
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Full  Bench. 
No-  33, 
Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  Eon.  Mr. 
Justice  Robertson,  Eon.  Mr.  Justice  Rat  tig  an. 
KHIALI  RAM  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 
GULABKHAN— (Plaintiff)— RESPONDENT. 
Civil  Appeal  No.  348  of  1905. 

Limitation —  Suit  by  reversioners  for  possession  of  land  mortgaged  by  male 
owner  more  titan  12  years  before  suit  and  subsequently  sold  by  his  widow — 
lerger  of  mortgage  in  sale — Punjab  Limitation  Act,  I  of  1900. —  Indian 
.imitatijn  Act,  X  V  of  1877,  Article  141. 

On  2nd  December  lS8ti  R.  K.  mortgaged  to  T.  28  bighas  of  land  by    way 

of  simple  mortgage,  the  mortgagor  retaining  possession     R.  K.  died   about 

S87.    On  7th  November  1899  his  widow  sold  the  said  land  and  some   other 

ind  in  addition  to  the  said  T.  for  Rs.  2,000  (part  of  which  (Rs.    1,200)  cor.. 

31  ed  of  the  sum  due  under  the  prior  mortgage   made  by  R.  K.)    and  de- 

/ered  possession.    On  7th  December  1899  T.  sold  the   said   land  to  K.  R. 

K.'s  widow  died  about  the  end  of  1901,  and  on  2nd   October    1903   the 

intiff,  a  reversioner  of  R.  K.,  brought  the  present  suit  for  possession    against 

le  vendee  and  his  alienee. 

Held  by  the  Full  Bench,  that  inasmuch  as  the  defendants'  mortgage 
from  R.  K.  gave  them  no  right  to  possession  and  they  had  obtained  posses- 
sion solely  by  virtue  of  the  sale  in  their  favour  by  R.  K,'s  widow,  the  suit 
was  governed  by  the  provisions  of  Article  141  of  the  Second  Schedule  of  the 
Indian  Limitation  Act,  1877,  and  not  by  the  Punjab  Limitation  Act,  1900,  and 
was  consequently  not  barred  by  limitation. 

Held  also,  that  the  mortgage  by  R.  K.  did  not  merge  in  the  sale  by  the 
Widow,  and  as  a  suit  for  a  declaration  that  such  mortgage  was  void  except 
for  the  lifetime  of  R.  K.  would  long  since  have  been  barred  'inder  Article 
J  of  the  Schedule  to  the  Punjab  Limitation  Act,  1900,  the  plaintiff  was  also 
debarred  from  challenging  it  in  this  suit, 

Further  appeal  from  the  decree  of  Kazi  Muhammad  Aslam, 
G.  M.  Q.,  Divisional  Judge,  Ferozepore  Division,  dated  the  1st 
February  1906. 

Ishwar  Das  and  Gobind  Ram,  for  appellants. 
Morrison,  for  respondent. 

This  was  a  reference   to  a   Full   Bench    made   by   Hoc-  Mr 
Justice   Robertson   and  Hon.  Mr.  Justice  Kattigan,  JJ. 

The  order  of  reference  was  as  follows  :— 

The   facts   are  given    fully   in   the  judgments  of   the   lower     20 th  Dec.  1905. 
Courts.     This  was  a  suit  by  reversioners  to  contest  an  alienation 


£1$  CIVIL  JUDGMENTS— No.  33.  [  Record, 


by  Mussammat  Bakbshi,  widow  of  one  Rustam  Khan,  by  which 
she  sold  the  land  in  question  for  Rs.  2,000  on  7th  November  1889, 
The  consideration  was  a  previous  mortgage  by  Rustam  Khan 
himself,  dated  2nd  December  188(5,  for  Rs.  1,200  with  some  in- 
terest and  Rs.  700  on  account  of  a  mortgage  by  herself,  Rs.  600 
being  alleged  to  have  been  borrowed  for  her  husband's  "  chalan." 
Wo  may  say  at  once  that  no  necessity  has  beeD  proved  for  this 
last  item.  It  is  however  alleged  and  with  force,  that  the  alienee 
can  fall  back  on  the  mortgage  of  2nd  December  1886,  and  it 
is  clear  that  he  can  do  so.  The  decision  of  the  learned  Divi- 
sional Judge  that  this  mortgage  has  merged  in  the  sale  is  clear- 
ly unsustainable,  and  counsel  for  the  respondent  did  not 
attempt  to  support  it. 

It  is  then  urged  that  the  alienation  by  mortgage  by 
Rostam  Khan  himself  of  2nd  December  1886  for  Rs.  1,200  cannot 
now  he  called  in  question,  as  any  suit  to  contest  it  is  barrod 
by  time.  This  question  is  one  which  is  constantly  recurring 
and   is  of  very  great  importance. 

Rustam  Khan  alienated  the  land  by  mortgage  on  Decem- 
ber 2nd,  1886.  He  died  sometime  before  October  1887.  11  is 
widow  died  in  1902  or  at  the  end  of  19  31.  Clearly  the  plaintiff 
could  not  sue  for  possession  until  after  the  widow's  death,  as 
she  was  admittedly  holding  the  estate  on  the  ordinary  widow's 
tenure.  This  is  admitted  by  both  sides.  The  Punjab  Limita- 
tion Act  came  into  force  on  1st  June  1900,  bo  that  it  governs 
this  case,  Full  Bench  90  of  1904  (').  Under  the  Punjab 
Limitation  Act  the  period  of  limitation  for  a  suit  by  a  son 
or  reversioner  of  a  male  proprietor  to  have  an  alienation  of 
ancestral  land  made  by  such  proprietor  declared  void  except 
for  the  life  of  the  alienor,  is  12  years.. .fiom  the  time  when 
the  facts  first  became  known  to  him,  when  the  alienation 
is  with  possession  and  when  the  alienation  is,  as  in  this  case, 
a  mortgage  without  possession  from  the  date  of  alienution. 

A  suit  for  a  declaration  might  therefore  possibly  lie  in 
the  case  of  a  mortgage  with  possession  if  it  could  be  shown 
that  the  facts,  entitling  the  plaintiff  to  sue,  became  known  to 
him  within  12  years  of  the  filing  of  the  suit.  Here  the  mort- 
gage being  without  possession,  the  period  of  limitation  is  12 
years  from  the  alienation  itself,  whether  or  not  the  claimant 
knew  of  it  witbin  12  years  of  its  taking  place.  But  to  ob- 
tain a    declaration  would  be  useless  to  him,  even  if  this  had  been 


(»)  90  P.  J?,  1904   F.  B.  {Sahib  Dad  v.  Rahmat), 
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a  mortgage  with  possession,  because    it  is   farther  provided   that 
the   period   of  limitation   for  a  suit   by  the   heir  of  a  male    pro- 
prietor,  for  possession  of  ancestral    land   alienated  by    such   pro- 
prietor  during  his   lifetime,  is  12  years,  if  a  declaratory    suit   has 
been    obtained,    from    the    date   of    the     alienor's     death.      As 
Rustam   Khan  died   in   December    1887,    and   this  suit   was  not 
filed   till   2ud  October    1903,  the  suit  would  still  be  barred  sven 
if  a   declaratory,  decree    were   obtained,   if    that   were   possible. 
But  if   no  declaratory   decree   has    been   obtained,   the  period    is 
12    years     from    the   time   when     the    alienation     first   became 
known  to  the  plaintiff,   or  the   death   of   the   alienor,   whichever 
event   happens  first.     Clearly   more  than    12  years  have  elapsed 
since   the    death    of  the  alienor,  ar.d   the    suit   of   the  plaintiff 
would   be  barred    without   his   right  to  sue  ever  having  accrued, 
even   though    he  might  never   have   been  aware   of   the  aliena- 
tion until   quite   lately.     It  appears,    further,  though   this  does 
not   apply  to   the  present  case,    that  even  bad  the  plaintiff  sued 
within  time   for  a   declaratory   decree  and   obtained  it,  it  would 
still  be   perfectly  useless  as  he   could  rot  have  bi  ought  a  suit  for 
possession  after    12  years-  had  expired   from   the   death   of   the 
alienor.     The  only    possible    contention     which    might   obviate 
some  of   the  peculiar  results   of  the  new  law  of  mutation  would 
be   to   hold    that    if  the   widow  was    not   in    possession   a   suit 
for   posseesion   would  lie  in    her  lifetime,   but   this   would   only 
be  of   avail  in  certain  cases      In  the   rase   before   us  under  the 
Act  I   of  1900  it   appears  to  us   clear,    that   the   suit   is   time- 
barred    as    regards   the    power    to   contest  the    validity   of    the 
mortgage  by  Rustam  Khan   himself   in  1886.     My    brother   and 
I  are  quite   agreed   upon    the     point,    but    it    is    novel  and   of 
very   great    importance,    we  think   that   it   ought  to  go  before  a 
Full  Bench  and   we  refer   it  on   account   of    its  extreme  import- 
ance,  and  the  anomalous  results  of  tho  Act  1  of  1900,     Punjab, 
which  has  to  be  applied. 

Referred  to  a  Full  Bench  accordingly. 

The  judgment  of  the  learned  Judges,  who  constituted  the 
Full  Bench,  was  delivered  by  : — 

Rattigan  J.— Before  dealing   with  the   question  referred  to  "ZSrd  June  1906. 
the  Full  Bench  for  consideration,  I  think  it  will  clear  the  ground 
and  simplify   matters,  if  I    briefly   state  the  facts  of  the  case. 

On  the  2nd  December  1886,  one  Rustam  Khau  mortgaged 
to  Tara  28  bighas  of  land  by  way  of  simple  mortgage,  the 
mortgagor  retaining   possession.     Rustam  died   about  1887,  and 
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after  his  death  (J,,  e.,  on  the  7th  November  18?9)  his  widow 
sold  the  said  land  and  some  other  land  in  addition  to  the 
said  Taia  for  an  alleged  consideration  of  Ks.  2,0C0,  part  of  which 
consisted  of  the  sum  due  under  the  prior  mortgage  by  Rustam 
Kban.  Possession  was  given  under  the  sale  to  the  vendee. 
Then,  on  the  7th  December  1899,  Tara's  sons  sold  the  whole 
of  the  said  property  to  Khiali  Ram  for  Rs.  3,000. 

Rustam's  widow  died  about  the  end  of  19(71,  and  plaintiff, 
us  the  reversionary  lieir  of  Rustam  Khan,  sues  Khiali  and  Tara's 
sons  frr  possession  of  the  land  sold  by  the  widow  in  1889. 
The  Division  Bench  was  of  opinion  that  under  the  provisions 
of  the  Punjab  Limitation  Act,  the  plaintiff's  suit  for  posses- 
sion was  barred  btfore  his  right  to  sue  for  possession  accrued, 
he  admittedly  having  no  right  to  possession  during  the  life- 
time of  the  widow.  The  result  being  so  anomalous  and  so  un- 
fair, the  question  whether  the  suit  was  so  barred  was  referred  to 
a  Full  Bench. 

As  one  of  the   Judges    who   made   the  reference,  1  may  at 
once   say,   that    upon    better   and    fuller   consideration,     I  have 
come   to  the   conclusion    that   the   suit   is   not  barred  and   that 
our  former  opinion   was  based    upon   a  fallacy.     I   quite  admit 
that  in   some  cases  anomalous   results  and  serious  injustice  may 
and    probably   will  ensue  if  the  provisions  of  the   Punjab  Limita- 
tion   Act,  1900   are  to    be    construed  in  their   ordinary   natural 
sense.     To   give  a  concrete   example.       A.  mortgages  land  with 
possession     to     B. — C.  the     reversioner   obtaius    a     declaratory 
decree   within   the  specified   time.     A.   dies  leaving   a  widow  X., 
who   is  entitled   to   possession  of  the   land    for  her  life.     X.  dies 
13  yeais  Hfter   the  death  of   A.     In  this   case  Cs   right   to   sue 
for  possc.-sion   is  burred,   though   his   cause   of   action,  qua  such 
suit,   only   accrued  after   the   death    of  the    widow.     This   ca«e 
and    similar     cases    may   occur   any    day,   and   in   view   of   the 
extraordinary  results   and    grave   injustice   that    are   not  only 
possible   but  probable    if    the   provisions    of   the  Act  are   to   be 
given  their   plain    meaning,    I    would   venture    to    suggest   that 
the    amendment    of    the  Act  is   a  matter  deserving     the     early 
consideration  of  the  Local    Government.     In    the  case  before  us, 
however,    I  do  not  see   that  there    is  any  hardship  or  anomaly, 

Ihe  defendants'  mortgage  from  Rustam  Khan  gave  and 
gives  them  no  right  to  possession  aud  they  have  obtained 
possession  solely  by  virtue  of  the  sale  in  their  favour  by  Ruetam 
Khan's  widow.  Plaintiff  now  sues  tor  possession,  and  this 
suit   is,    1  think,    one  falling   under  and   governed  by   the    pro-'' 
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visions  of  Article  It  I  of  Act  XV  of  1877.  The  sale  by  the 
widow  can,  of  couree,  be  impeached  within  the  specified  time 
by  the  reversioner,  and  unless  it  can  ba  established  by  the 
vendee  that  there  was  necessity  for  the  alienations,  the  rever- 
sioner is  entitled  to  recover  possession.  If,  on  the  other  hand,  the 
sale  was  for  necessity,  it  is  valid,  and  the  vendee  is  entitled  to 
retain  the  possession  which  he  obtained  by  reason  of  it.  It 
has  been  found  in  this  case  that  pait  of  the  consideration 
money  at  all  events  for  the  sale  is  not  proved  to  have  been 
raised  for  necessity,  and  that  so  far  the  sale  cannot  be  upheld. 
But  defendants'  plea  is  that  they  can  fall  back  on  the  mort- 
gage by  Rustam  Khan,  which  they  were  entitled  to  keep  alive 
in  their  own  interests  and  which  did  not  merge  n  the  sale  by 
the  widow. 

It  seems  to  me,  however,  that  the  only  question  in  a 
case  of  this  kind  is,  whether  or  not  the  sale  by  the  widow 
was  for  necessary  purposes.  If  it  was,  then  the  sale  is  valid 
in  its  entirety  ;  if,  however,  no  part  of  the  consideration  money 
was  paid  for  necessary  purposes,  the  sale  would  be  wholly  in- 
valid as  against  the  reversioners ;  out  if  the  Pale  was  in  part 
only  for  necessity,  then  under  the  rale  of  practice  which  ob- 
tains in  this  Province  in  these  cases,  the  Court  would  be  justi- 
fied in  converting  the  sale  into  a  mortgage  in  r  spect  of  such 
part  of  the  consideration  money  as  was  for  necessity.  In  the 
present  case  the  widow  was  prima  fncie  justiBed  in  paying  off 
her  deceased  husband's  mortgage.  It  is  contended  however  for 
the  reversioner  (plaintiff)  that  proof  can  be  given  to  show  tha* 
the  mortgage  by  Rustam  Khan  was  a  fictitious  transaction,  aud 
otherwise  unenforceable  against  the  reversioners,  and  that  the 
widow  was  not  entitled  to  pay  it  off.  It  is  clear  that  this  con- 
tention is  untenable,  for  a  suit  for  a  declaration  that  such 
mortgage  was  void,  except  for  the  lifetime  of  the  alienor,  would 
long  since  have  been  barred  under  Article  1  of  the  schedule 
to  the  Punjab  Limitation  Act,  ) 900,  and  as  the  mortgage  cannot 
ba  challenged  directly,  it  cannot,  I  thiuk,  be  the  law  that  the  ; 
same  alienation  should  be  opeu  to  impeachment  by  indirect 
means.  The  ruling  of  this  Court  in  No.  71  P.  B.  1898  (*) 
is  in  accord  with  this  view,  which  is,  I  venture  to  think,  both 
logical  and  legal 

I    would  accordingly   reply    to  the  reference  that  (a)  plain- 
tiff's  suit   is  not  barred  by  any   provision    of  law  ;   but  (b)  tha 


1})  71  P.  B.  1898  {Devi  Ditia  v.  Pareman). 
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plaintiff  cannot  recover  possession  except  on  payment  of 
the  gum  due  to  the  defendants  on  the  mortgage  by  Rustam 
Khan. 

2Qth  June  1906.  Sir  Arthur  Reid,  C.  J.— I  concar. 

Robertson,  J. — The  reference  to  the  Fall  Bench  is  not  as 
well  worded,  as  it  might  have  been,  I  fear. 

What  occurred  was  this  : — 

On  2nd  December  1886,  Rustam  Khan  mortgaged  528  hanals, 
<5  marlas  for  Rs.  1,200  to  Tara,  mortgagee,  with  a  clause  by 
way  of  conditional  sale  to  take  effect  if  the  land  were  not  re- 
deemed in    three   years.     This  was   registered. 

Rustam  Khan  died  in  December  1887,  and  his  widow  sold 
the  land  to  Tara,  in  discharge  inter  alia  of  this  liability,  on  7th 
November  1839. 

Tara  pleads  in  effect.  The  land  is  in  my  possession  under 
a  sale  from  Rustam  Khan's  widow.  But  a  part  of  the  con- 
sideration is  the  previous  mortgage  by  Rustam  Khan.  That  is 
clearly  valid  consideration,  because  you  are  now  barred  from 
suing,  by  limitation,  for  a  declaration  that  it  does  not  affeot 
your  interests,  consequently  the  sale  is  at  least  good  as  a  mort- 
gage charge  against  you.  Is  not  the  plaintiff  now  barred  by 
limitation  from  contesting  the  validity  of  the  mortgage,  except 
on  grounds  which  the  mortgagor  could  have  urged  and  there- 
fore haired  from  contesting  it  in  this  suit?  And  if  he  gets  a 
decree  for  possession,  must  it  not  be  on  condition  of  paying 
off  the  mortgage  charge  of  2nd  December  1886,  which  plain- 
tiff is  now  debarred  from  contesting  ? 

I  think  this  is  so,  and  concur  with  my  brother  Rattigan 
accordingly. 

The  judgment  of  the  Division  Bench  was  delivered  by  :— • 

15th  Detr.  1906.  Robertson  J.— The   deciiion  of  the   Full  Bench   on   the  re- 

ference made  to  it  in  this  case  is  that  the  plaiutiff  cannot  re- 
cover possession  except  on  payment  of  the  sum  due  to  the  de- 
fendant* on  the  mortgage   by  Rustam  Khan, 

Decree  accordingly, 
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No.  34. 

Before  Hon.  Mr.  Justice  Shah  Din. 
DASWANDI— (Plaintiff)— APPELLANT, 

Versus 

M  AH  ANT  KRISHEN  DEV  AND  ANOTHER -(Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  558  of  1910. 

Custom  {Alienation) — Brahmans  of  mauza  Dharmsala,  tahsil  Una, 
district  Hoshiarpur — Hindu  law. 

Held,  that  the  parties  to  the  suit,  Brahmans  of  mauza  Dharmsala  in 
tahsil  Una,  district  Hoshiarpur,  were  governed  in  matters  of  alienation 
by  agricultural  custom  and  not  by  Hindu  law. 

Further  appeal  from  the  decree  of  J.  P.  Thompson,  Esquire, 
Divisional  Judge,  Hoshiarpur  Division,  dated  the  \9th 
Ftbruary  1910. 

Appellant  in  person. 

Umar  Bakhsh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J. — The  facts  are  very  folly  stated  in  the  judg-  '^3 rd  March  1910. 
raents  of  the  Courts  below.  The  sole  question  for  decision  in 
this  appeal  is  whether  the  parties,  who  are  Brahmans  of  mauza 
Dharmsala  in  tahsil  Una,  district  Hoshiarpur,  are  governed  in 
matters  of  alienation  by  Hindu  law  or  by  custom.  Defendant 
No.  1,  who  is  brother  of  the  plaintiff,  gifted  half  of  his  anoestral 
land  amounting  to  20  kanals  5  marlas  in  favour  of  defendant 
No.  2,  Mahant  Krishen  Dev,  manager  of  the  Thakardawara  at 
Dharamsal*;  and  the  plaintiff  has  brought  the  present  suit  for 
a  declaration  that  the  gift  in  question  shall  not  affect  his  rever- 
sionary rights  after  the  death  of  the  donor. 

The  first  Court  held  that  the  parties  were  governed  by 
custom  and  that  the  donor's  powers  of  alienation  were  restricted, 
and  it  therefore  granted  the  plaintiff  the  declaration  prayed  for. 
On  appeal  the  Divisional  Judge  has  held  that  the  plaintiff  has 
failed  to  establish  that  the  parties  were  governed  by  custom, 
and  that  under  Hindu  law,  which  thus  furnished  the  rule  of 
decision,  the  donor  had  an  unrestricted  power  of  alienation. 
The  learned  Judge  has,  therefore,  dismissed  the  plaintiff's  suit. 

After  hearing  the  respondents'  pleader,  I  think  that  the 
view  taken  by  the  Divisional  Judge  is  erroneous,  and  the 
decree  of  the  6rst  Court  must  therefore  be  restored.  The  facts 
found  by  both  the  Courts  are  ; — 
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(1)  that  the  village  in  which  the  land  is  situated  was 
founded  by  the  ancestor  of  the  partie?  about  9  generations 
ago; 

(2)  that  the  Brahman  proprietors  who  reside  in  the  village 
constitute  a  compact  community  ; 

(3)  that  they  till  the  land  iu  their  possession  with  their 
own  hands  ;  and 

(4)  that  the  icajib-ul-arz  of  1852  and  that  of  1869  very 
materially  restrict  the  power  of  alienation,  except   for  necessity. 

In  view  of  these  facts,  I  think  the  first  Court  was  right  in 
holding  that  the  initial  presumption  was  that  the  parties  follow- 
ed custom  and  not  their  personal  law  ;  and  judging  from 
certain  passages  in  his  judgment  the  learned  Divisional  Judge 
evidently  was  not  disposed  to  differ  from  that  view.  For  in- 
stance, he  says — "  It  is  true  the  community  is  a  compact  one, 
"  and  the  Brahmans  till  the  soil  themselves,  and  these  facts 
"  would  be  sufficient  to  raise  the  presumption  that  they 
"  follow  custom,  were  it  not  for  other  circumstances  which 
"  seem  to  me  to  rebut  it."  The  learned  Judge  then 
proceeds  to  discuss  the  circumstances  which,  in  his  opinion, 
were  sufficient  to  rebut  the  initial  presumption  which  existed 
in  plaintiff's  favour.  Between  1881  and  1909  6fty-five 
alienations  took  place  in  the  village  and  apparently  they  have 
not  been  objected  to.  Further  an  ancestor  of  the  parties, 
named  Nikadar  Das,  founded  a  temple  in  the  village  very 
many  years  ago,  which  is  held  in  reverence  by  a  large 
number  of  pilgrims,  and  with  which  possibly  (though  the 
Divisional  Judge  does  not  definitely  say  so)  some  of  the 
Brahman  proprietors  of  the  village  have  kept  up  some  sort 
of  connection.  These  facts,  however,  are  hardly  sufficient  to 
show  that  the  parties  do  not  follow  custom.  Of  the  55  aliena- 
tions spoken  of  by  the  Divisional  Judge,  37  were  by  way  of 
a  mortgage  and  in  only  14  cases  were  the  alienees 
non- Brahmins.  Only  one  permanent  transfer  of  land  to  a 
non-Brahman  has  been  proved  ;  and  there  is  nothing  to  shew 
that  the  tribal  ties  of  the  proprietary  body  have  been  iu  any 
way  broken. 

The  wajib  ul-arz  of  1852  and  1869  contain  provisions  ex- 
pressly restrictive  of  a  proprietor's  power  of  alienation  and  a 
great  deal  of  weight  must  attach  to  those  provisions.  The 
Divisional  Judge  notes  that  the  Riw  ij-i-am  is  against  the  un- 
limited rights  of  alienation  among  Brahmans,  though  I  myself 
have    not    been    able    to   verify   this,   as   no  extract  from  the 
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liiwaj-i-am  has  been  placed  on  the  record.  Further,  it  is 
proved  that  in  this  village  collaterals  bave  succeeded  in  some 
instances  to  the  exclusion  of  daughter?,  which  shows  that  stiict 
Hiudu  law  is  not  applicable  to  the  parties  in  niatteis  of  suc- 
cession. The  decision  of  this  Court  repotted  as  >'o.  1,  P.  R. 
1910  (*)  is  cleary  distinguishable  from  this  cuse,  which  is 
toal  gous  in  some  of  its  aspects  to  No.  21,  P.  R.  1896  (2). 

For  the  above  reasons,  I  hold  that  the  parties  in  this  ca Be 
follow  custom  and  not  Hindu  law,  and  that  under  that  custom 
lefendaut  No  1  was  not  competent  to  make  the  gift  in  dispute 
irj  favour  of  defendaut  No.  2.  I  therefore  accept  this  appeal 
and  reversing  the  decree  of  the  lower  Appellate  Court,  restore 
that   of  the  first  Court  with  costs  throughout. 

Appeal  accepted. 

No-  35. 

Before  lion.  Mr.  Justice  Rat  tig  an. 

CHARLES  LOUIS  DREYFUS  AND  CO.— (Plaintiffs)— 
PETITIONERS, 

Versus 

GURDITTA  MAL- (Defendant)- RESPONDENT. 

Civil  Revision  No.  1833  of    1910. 

Arbitration — Application  for  reference  to  arbitration— Several  causes 
of  action  joined  in  one  application- Nomination  of  arbitrator  by  Court 
-Difference  between  the  old  and  neio  Code— Civil  Procedure  Code,  Act  V 
of  1908,  section  141,  Schedule  I,  Order  2,  rule  3  and  claruc  17  of  the 
Second  Schedule— Civil  Procedure  Code,  XIV  of  1882,  section  523- Material 
irregularity. 

Held,  that  order  2,  rule  3  of  the  First  Schedule,  read  with  section  14 J, 
o  f  the  Civil  Procedure  Code,  1908,  enables  a  Court  to  allow  plaintiffs  to 
join  several  causes  of  action  iD  one  application  to  file  in  Court 
agreements  to  refer  to  arbitration  under  clause  17  of  the  Second  Schedule. 

Held  also,  that  section  523  of  the  old  Civil  Procedure  Code,  1882 
differed  materially  from  the  provisions  of  clause  17  of  the  Second  Schedule 
of  the  present  Civil  Procedure  Code,  1908,  inasmuch  as  under  the 
former  it  was  necessary  that  the  arbitrators  should  be  named  in  the 
agreement,  but  in  clause  17  there  is  no  reference  to  "  arbitrators  named  ' 
and  the  sole  provision  is  that  the  reference  is  to  be  to  the  arbitrators 
"  appointed  in  accordance  with  the  provisions  of  the  agreement." 
Where  a  Court,  in  contravention  of  the  express  agreement  between  the 
parties  and  the  imperative  terms  of  the  Civil  Procedure  Code,  appointed 
an  arbitrator  who  did  not  come  under  the  terms  of  that  agreement,  it 
committed  an   irregularity  which  materially  prejudiced  tbe  plaintiffs. 

(')  1  P.  H.  1910  (Museamniut  Maya  v.  Ourdit  Singh). 
V*)  21  P.  R.  1896  {Uttam  Singh  v.  Jhanda  Singh), 
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Petition  under  section  70  (a)  (6)  of  Act  XVIII  of  1884,  as 
amended  by  A>t  XXV  of  1899,  for  revision  of  the  order  of  W. 
LeRossignol,  Esquire,  Divisional  Judge^  Amritsar  Division, 
dated  the  1th  March  1910, 

Ganga  Rum.  for  petitioner. 

Duni  Cband,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as   follows  :  — 
6th  March  1911.  Rattigan,  J. — Messrs.  Louis  Dreyfus  and  Co.   applied  under 

clause  17  of  the  Second  Schedule  of  the  Civil  Procedure  Code 
to  the  Munsiff  1st  Class,  Amritsar,  that  a  certain  agreement  in 
writing  between  them  and  the  defendant  should  be  filed  in  Court 
and  that  an  order  of  reference  should  be  made  to  arbitrators 
to  be  appointed  in  accordance  with  the  provisions  of  the 
said  agreement.  Admittedly,  there  were  three  such  agreements 
between  the  parties  all  in  precisely  similar  terms,  executed 
within  a  short  period  of  each  other  and  relating  to  what 
was,  to  all  intents  and  purposes,  one  transaction.  One  of 
the  terms  of  these  agreements  (paragraph  1 7  of  the  Indents)  was 
to  the  effect  that  "  In  case  of  any  dispute  whatsoever 
"  arising  under  this  contract,  the  same  is  to  be  referred  to 
"  two  European  mei'chauts  residing  in  Karachi,  each  party 
"  having  the  right  to  nominate  one  arbitrator,"  etc. 

Plaintiffs  in  their  application  duly  nominated  as  their 
arbitrator  a  European  merchaut  residing  at  Karachi,  but  the 
defendants  though  called  upon  to  do  so,  failed  to  nominate 
their  arbitrator.  The  Munsiff  was  of  opinion  that  the  terms 
of  paragraph  17  of  the  contract  were  "  ambiguous  "  and  that 
they  should  have  "  contained  the  names  of  arbitrators."  He 
accordingly  held  that  it  was  open  to  him  to  nominate  one 
Amritsar  gentleman  tojact.  as  arbitrator  on  behalf  of  the  defendant. 
He  further  held  that  in  the  present  case  the  three  different 
causes  of  action  could  not  conveniently  be  tried  together  and 
that  separate  arbitrators  should  be  appointed  with  regard 
to  each  of  the  three  different  contracts.  This  latter  point 
is  easily  disposed  ot.  It  is  true  that  there  are  three  separate 
contracts,  but  as  I  have  already  pointed  out,  they  are  all 
intimately  connected  and  even  Mr.  Duni  Chand  (for  the 
respondents)  was  forced  to  admit  that  from  the  point  of  view 
of  convenience  to  all  parties,  it  would  be  better  that  one 
set  of  arbitrators  should  determine  the  disputes  between  the 
parties  upon  all  threo  contracts.  This  is  so  obviously  in  the 
interests  of  all  parties  that  it  would  be  a  matter  for  regret 
if  the  Court    was   compelled  to  hold  that  a  separate  application 
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must  necessarily  be  made  with  respect  to  each  agreement, 
and  that  in  each  case  separate  arbitrators  must  be  appointed. 
Fortunately  I  am  not  obliged  to  hold  this,  as  it  is  clear  that 
order  2,  rule  3,  read  with  section  141  of  the  Civil  Procedure 
Oode,  enables  the  Court  to  allow  the  plaintiffs  to  join  their 
several  causes  of  action  in  one  application.  1  decide,  there- 
fore, that  the  plaintiffs  were  justi6ed  in  asking  the  Court 
to   take   action    in  one  application,  upon    all  three    agreements. 

The  other  question  seems  to  me  to  be  equally  easy  of 
decisiom  Paragraph  17  of  the  contract  between  the  parties  is 
clear  and  precise.  The  matter  in  difference  between  the  parties 
is  to  be  referred  to  the  arbitrament  of  two  European  merchants, 
and  clause  17  of  the  Second  Schedule  of  the  Civil  Procedure  Code 
imperatively  enacts  that  the  Court  "  shall  make  an  order  of  refer- 
"  enee  to  the  ardibrator  appointed  in  accordance  with  the  pro- 
"  visions  of  the  agreement."  Section  523  of  the  Civil  Procedure 
Code  of  1882  differed  very  materially  from  the  provisions  of 
clause  17  of  the  present  Code,  inasmuch  as  under  the  terms 
of  the  former  it  was  necessary  that  the  arbitrators  should  be 
u  named  "  in  the  agreement.  It  was  accordingly  held,  in  cases 
decided,  nnder  the  former  Code,  that  unless  arbitrators  were 
therein  "  named  "  (either  personally  or  ex-offici»)  effect  could  not  be 
given  to  the  agreements  to  refer— Fazul  Bhoy  v.  The  Bombay  and 
Persia  S.N.O.,  Limited  (})  and  Nand  Lai  v.  Alexander  Atkinson  (-). 
But  in  clause  17  of  the  Second  Schedule  of  the  present  Code  there 
is  no  reference  to  arbitrators  "  named  "  in  the  agreement  to  refer, 
and  the  sole  provision  is  that  the  reference  is  to  be  to  the  arbitra- 
tor "  appointed  in  accordance  with  the  provisions  of  the  agree- 
ment." This  provision  is,  in  my  opinion,  mandatory,  and  if  the 
agreement  makes  provision  (as  the  present  agreements  do)  for 
the  appointment  of  an  arbitrator  the  Courts  are  bound  to  give 
effect  to  it.  It  is  true  that  no  persons  are  specifically 
"  named  "  in  the  agreement  as  the  persons  to  be  appointed 
arbitrators,  but  it  is  absnrd  to  say  that  for  this  reason  tho 
agreement  is  "  ambiguous."  Id  certum  est  quod  certum  reddi 
potest,  and  it  is  quite  pcssible  for  the  parties  to  nominate  certain 
European  merchants  residing  at  Karachi  as  their  respective 
arbitrators. 

I  accordingly  hold  that  the  Munsiff  committed  an  irregularity, 

which   has   materially  prejudiced   the   plaintiffs,  in  holding  that 

he   could   in    contravention   of   the  express   agreement   between 

•  the   parties   and   the    imperative  terms    of    the   Civil  Procedure 

(»)  (1896)  I.  L.  B.  20  Bom,  232. 
(*)  95  P.  L.    R.  1905. 
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Code  appoint  as  an  arbitrator  a  person  who  was  not  a  European 
merchant  residing  in  Karachi.  Defendants  whether  wisely  or 
unwisely  agreed  to  this  condition,  and  it  is  no  answer  for 
them  to  now  plead  that  they  do  not  know  any  European 
merchant  in  Karachi  and  that  an  arbitrator  in  Atari  tsar  will 
be  more  likely  to  understand  the  case.  Parties  must  adhere 
to  contracts  made  by  them  with  full  understanding  of  all 
the  terms  and  must  not  be  allowed  to  resile  from  agreements, 
simply  because  they  subsequently  find  it  to  their  interest  to 
do  so.  The  law  is  definite  and  leaves  no  option  to  the  Court, 
The  arbitrator  mast  be  appointed  in  accordance  with  the  pro- 
visions of  the  agreement. 

I  accordingly  accept  this  petition  and  set  aside  the  order 
of  the  MunBiff,  dated  the  21st  December  1909.  The  Munsiff 
must  now  proceed  to  deal  with  the  plaintiffs'  application  in 
accordance  with  law  and  the  foregoing  observations,  Respon- 
dents  must  pay  the   costs   ot  proceedings  in  this  Court. 

Revision   allowed. 


No.  36. 

Before  Hon.  Sir  Arthur  Reid,  KL,  Chief  Judge,  and  Hon.  Mr. 
Justice   Kensington. 

THE   EAST  INDIA    RAILWAY  COMPANY— (Defendants)— 
PETITIONERS. 
Versus 
L.  MOTI  SAGAR—CPlaihtifjt)— RESPONDENT. 

Civil  Revision  No.  3213  of  1910. 

Platform   ticket— persons  seeing  friends  off— Preference— Indian    Railway* 
Act,  IX  of  1890,  section  42— rule  29. 

Held,  that  rule  29  of  the  rules  framed  under  the  Railways  Act    empowers 
a  Railway  Company  to  exclude  from,  or  admit,  on  certain  conditions  includ- 
ing payment  for  admission,  to  their  platforms  persons  who  are  not  lona 
fide  passengers  and  have  not  business  on  the  Railway  premises. 

Held  also;  that  a  person  who  goes  to  a  Station  merely  to  see  a  friend  off 
is  not  one  having  business  on  the  railway  premises  within  the  meaning  of 
that  rule. 

Held  further,  that  the  provisions  of  section  42  (2)  as  to  preference 
apply  only  to  traffic  facilities,  i.e.,  to  rolling  stock  and  passengers,  animals 
and  goods,  and  not  to  persons  seeing  friends  off. 

Petition  under  section  25  of  Act  IX  of  1887,  foi   revision  of  the  order 
of  Khivaja   Muhmud   Husain,    Registrar,    Small  Gause    Court, 
Delhi,  dated  the  8th  August  1910. 
Oertel  and  Herbert,  for  petitioners 
Shadi  Lai,    Pestonji  Dadabbai  aud  Dnrga  Das,  for  respondent, 
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The  judgment  of  the  Court  was  delivered  by— 

Sir  Arthur  Reid,  C.J. —This  is  an  application  under  section  11th  March  191 
25  of  the  Small  Cause  Court  Act,  and  the  question  for  con- 
sideration is  whether  the  respondent  is  entitled  to  recover  from 
the  B.  I,  R.  Co,  six  pies  paid  by  him  for  a  ticket  admitting  him 
to  the  platform  of  the  Delhi  Railway  Station,  The  Registrar 
of  the  Small  Cause  Court  gave  the  plaintiff-respondent  a 
decree. 

The  respondent's  caee  is  that  he  went  to  the  station  to  see 
a  friend  off  by  the  Bombay  Mail  ;  that  on  attempting  to  go  on 
to  the  platform  he  was  stopped  by  a  Ticket- Collector  who 
demanded  his  ticket,  that  he  told  the  Ticket  Collector  that  the 
platform  ticket  was  unnecessary  and  asked  him  to  refer  to  the 
Station  Master  ;  that  the  Ticket  Collector  refused  to  do  so ;  that 
an  Inspector  informed  him  that  he  could  not  have  access  to 
the  platform  without  a  platform  ticket  ;  that  he  again  re- 
monstrated unsuccessfully  and  that  he  eventually  purchased  a 
platform  ticket  under  protest. 

Counsel  for  the  Railway  Company  contended  that  the 
station  was  the  property  of  the  Company  and  that  the  re- 
spondent had  to  establish  his  right  to  enter  it.  Rule  29  of  the 
rules  for  the  guidance  of  the  public  and  railway  officials, 
published  on  page  1971  of  the  Supplement  to  the  Gazette  of  India, 
1906,  runs  as  follows  : — 

"A  railway  administration  may  exclude  from  the  station 
"  platform  or  any  pait  of  the  railway  premises  any  person 
"  not  being  a  bond  fi<ie  passenger  nor  having  business  on  the 
"  railway  premises. " 

This  rule  was  admittedly  made  applicable  to  the  E.  I.  R. 
by  a  resolution  No.  35  R.  T.,  pages  319  and  320  of  the  Gazette 
of  India,  1907.  The  respundent  was  admittedly  not  a  passenger, 
and  we  have  no  hesitation  in  holding  that  his  desire  to  see 
his  friend  off  .did  tot  constitute  businest  within  the  terms  of 
the  rule.  It  was  admitted  that  his  presence  was  unnecessary 
so  far  as  his  friend's  departure  was  concerned  and  that  his 
friend  did  not  require  any  assistance  from  him.  The  point  is, 
in  our  opinion,  so  obvious  that  it  does  not  require  any  further 
consideration  or  authority. 

Counsel  for  the  respondent  contended  that  the  demand  of 
payment  for  a  platform-ticket  was  illegal  because  the  resolu- 
tion of  the  Government  of  India  published  at  pages  18  and  19 
of  the  Supplement  to  the   Gazette  of  InlU,  1884,  constituted  a 
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rule  passed  under  the  Railway  Act,  IV  of  1879,  and  no  such 
rule  was  published  under  the  Act  noA?  in  force,  and  must  there- 
fore be  held  to  have  been  repealed  or  to  have  lost  its  force, 
The  resolution  runs  as  follows  :— 

"  The  overcrowding  of  the  platforms  of  important  railway 
"stations  at  train  times  by  persons  who  are  non-travellers  has 
if  frequently  been  found  to  interfere  with  the  proper  working 
"  of  such  stations,  and  in  view  to  lessening  the  inconvenience, 
"  both  to  the  public  and  to  the  station  staff,  the  railway  authori- 
11  ties  have  in  some  cases  introduced  a  system  of  issuing  plat- 
"  form  tickets,  on  payment  of  a  nominal  fee  by  means  of  which 
"  persons  desiring  to  see  their  friends  off,  or  to'meet  them  on 
"  arrival,  can  obtain  admission  to  the  railway  platform. 

"  (2)  The  experiment  has  been  tried  with  success  at  the 
"  Lahore  stat:on  of  the  Sind,  Punjab  and  Delhi  Railway  and 
"  it  is  believed  that  the  system  is  being  adopted  at  certain 
"  large  stations  on  other  railways ;  but,  as  doubts  have  been 
"  raised  as  to  the  legal  right  of  the  railway  authorities  to  issue 
"  such  passes,  His  Excellency  the  Governor-General  in  Council 
"  is  pleased  to  rule  that  in  future,  when  the  railway  authorities 
"  desire  to  exclude  all  but  ticket-holders  from  railway  platforms, 
"  the  intention  shall  be  duly  notified  in  the  railway  time-tables, 
"  and  a  printed  notice  to  that  effect,  specifying  the  place  where 
"  such  tickets  are  obtainable  and  their  cost,  shall  ba  drawn 
"  up  with  reference  to  sections  3  (c)  and  41  of  the  Indian  Rail' 
"  ways  Act,  No.  IV  of  1879,  and  posted  up  in  a  conspicuous 
"  place  outside  the  station. 

•'<  (3)  Such  a  notice,  His  Excellency  the  Governor-General 
"  in  Council  is  advised,  would  be  a  sufficient  warning  off  to 
"  justify  the  officers  of  a  railway  in  preventing  any  person 
"  from  entering  a  railway  platform  without  a  ticket  and  in 
"  proceeding  against  him,  if  necessary,  under  section  41  of  the 
"  Act  above  quoted. 

"  (4)  It  will  be  distinctly  understood  that  the  Government 
"  of  India  considers  a  restriction  of  the  natuie  herein  referred 
"  to  as  undesirable,  excepting  where  there  is  well  established 
"  and  absolute  necessity  for  it  and  that  every  facility  should 
il  be  given  for  obtaining  tickets  of  admission,  not  only  before 
"  the  departure,  but  also  before  the  arrival  of  a  train." 

This  resolution  merely  provides  the  conditions  under  which 
the  railway  authorities  may  "  exclude  all  but  ticket-holders 
from  railway  platforms."  Those  conditions  being  due  notice  of 
the   intention  to    exclude   and    facilities   for   the   purchase  of 
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ticket  of  admission.     It  has    not  been   contended    that  the  condi- 
tions  have   not  been   complied  with.     Counsel    for   the  respon- 
dent also   relied  on    section    42   of  the  Railways  Act,  as  prohibi- 
ting  exclusion    of   some    persons  and   the    admission   of   others. 
The  section   is   inapplicable   to  the  present   case.     It   prescribe 
the   duty    of  railway   administrations   to   arrange   for   receiving 
and  forwarding   traffic    without   any   reasonable   delay  and  with- 
out partiality  and  forms  the  part   of  Chapter  V  of  the  Act  which 
is  beaded    "  Traffic   facilities."     Section   3  (11)  of  the  Act   de- 
fines  "  traffic  "  as  including  rolling  stock  of  every   description  as 
well   as   passengers,    animals  and   goods.      This   definition  does 
not   include   the   respondent.     Sections  66  and  68   cited   for  the 
respondent  do   not  affect  the   caee.     The   fact  that   the  posses- 
sion of  a  proper   pass   or   ticket  or   the   permission   of  a  railway 
servant   is  a  condition  precedent   to    entering  a  railway  carriage 
for    the  purpose    of   travelling   therein    as    a  passenger   does  net 
qu-ilify   rule   29  cited     above,   and    the    existence     of  that  rule 
justifies  exclusion   even  if  it  were  held  that  the   station    platform 
is   not  private   property.     The   right    to   exclude   obviously   en- 
tails  the  right  to   admit   on  certain  conditions  including  the  con- 
dition   of   payment   for   adniss'on.      In  Perth    General   Station 
Committee   versus   Ross    (')   the   House   of  Lords  held  that,  apart 
from    any    facilities   granted     by     the   Railway    Commissioners, 
railway     companies     have   the     right   of  excluding   from    their 
stations    all    persons   excepting   those  u&ing   or  desircus  of  using 
the  railway,   and  may   impose    upon   the   rest  of   the  public  any 
terms    they  think  proper   as  the   conditions  of  admittance. 

Imperatrix  v.  Vanmali  (2)  and  Coivusji  Merwonji  Shroff  v. 
Q.  1.  P.  R.  Company  (3),  indicate  that  railway  companies  hav0 
a  right  to  exclude  the  public  from  railway  premises.  Section 
3  (4)  defines  the  word  "  railway  "  as  including  e11  stations, 
offices,  warehouses,  etc.,  constiucted  for  the  purposes  or  in  con- 
nection with  a  railway  and  section  122  prescribes  penalties 
for  unlawfully  entering  upon  a  railway  and  for  refusing  to 
leave  after  unlawful  entry.  In  our  view  of  the  merits  of  tho 
case  it  is  unnecessary  to  consider  the  further  contention  for 
the  railway  company  that  the  suit  for  the  recovery  of  the 
amount  paid  would  not  lie,  even  if  it  were  held  that  the 
demand  of  payment  was  unlawful,  but  we  may  note  that  the 
authority  cited  for  the  contention,  Manchester,  Sheffield  and  Lin- 
colnshire Railway  Company  v.  Denaby  Main  Colliery  Company  (4), 
dealt  with  a  specifio  provision  of  the  Railway  and  Canal 
Traffic  Act  of  1854,  precluding  a  suit, 

(>)  (1897)  L.  R.  Bouse  of  Lords  479.  (3)  (1902)  I.  L.  R.  26  Bom.  609 

(a)  (1898)    I.  L.  R.  22  Bom.  525.  (<)    L.  R.' 1Z  Q.  B.  D.  674. 
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We  allow  the  application,    set  aside  the  decree,  and  dismiss 
the  suit  with  costs  here  and  below. 

Revision  allowed. 


No-  37. 

Before  Eon.  Sir  Arthur  Eeid,  Kt.,  Chief  Judge,  and  Eon. 
Mr.  Justice  Kensington. 

HAJI  AND  OTHERS— (Defendants)~APPELLANTS, 

Versus 

GHULAM  SHAH— (Plaintiff) -RESPONDENT. 

Civil  Appeal  No.  394  of  1911. 

Pre-emption — agreement  granting  occupancy  rights— Sale— Punjab  Pre' 
ewption  Act,  1905,  sections  3  (5)  and  4. 

Held,  that  an  arrangement  by  which  the  proprietors  of  certain  land 
granted  occupancy  rights  to  certain  tenants  on  payment  of  a  very  trifling  sum 
(the  object  of  the  arrangement  being  to  induce  the  tenants  to  effect  certain 
improvements  in  the  land)  is  not  a  sale  as  contemplated  by  the  Punjab 
Pre-emption  Act-1905,  and  cannot  therefore  be  the  subject  of  pre  emption. 

[136  P  R.  1907  I1)  followed  ] 

Further  Appeal  from  the  decree  of  E.  A.  Estcourt,  Esquire,  Divisional 
Judge,  Attoch  Division,  dated  the  30th  November  1909. 

Badar-ud-Din  and  Muhammad  Din,  for  appellants. 
Nemo,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by— < 

noii  it     t   ini  Kensington,  J.— This  case  is  before  us  as   an  appeal  under 

28th  March  191),  . 

clause  (o)  of  section  70  (1)  of  the  Punjab   Courts  Act,  and  should 

have  been   entered  on  the  register  of  appeals.     The   question  of 

law  involved  is  that  stated  in  the  second  ground  of  revision,   which 

alone  is   pressed,  namely,    whether   under  the   circumstances   of 

the    transaction  in    dispute   it    ehould    be   held    that   there   has 

been  a  sale  giving  rise   to  a   right  of  pre-emption.     The  point  is 

of   some  importance.     The  lower  Courts  have  concurred  in  hold- 

irg   that   the   plaintiff   pre-emptor   should   succeed,   but  neither 

of  the   judgments   indicate   clear   understanding   of  the  question 

involved,    and  considering    the  superficial   manner   in    which  the 

case  has    been    dealt   with,     especially    in    the    lower   appellate 

Coutt,    we   think  that   there   is  ample   ground  for   interference 

on  revision. 

The  supposed  sale  of  May  1908  was  really  an  arrange- 
ment by  which  the  proprietors  of  certain  land  granted  occu- 
pancy rights  to  their  tenants  (defendants  4  to  10)  on  paymont 
of  a  very  trifling  sum.  Tho  object  of  this  arrangement  clearly 
was  that  the   tenants   should  effect   certain  improvements  in   the 
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land  in  consideration  of  which  they  were  to  be  allowed  fixity 
of  tenure  by  way  of  occjpaucy  right,  The  proprietors  undertook 
to  pay  the  revenue  assessment  on  the  land,  while  the  tenants 
were  to  pay  to  them  a  moderate  grain  rent  fixed  at  one-third  batai. 
The  plaintiff,  a  somewhat  remote  collateral  of  the  proprietors, 
hut  chosen  to  regard  the  transaction  in  the  light  of  a  sale,  and 
has  brought  a  suit  for  pre-emption  on  his  own  account  notwith- 
standing that  his  father  was  still  alive.  The  lower  Courts  have 
for  the  most  part  directed  their  attention  to  minor  incidents 
of  the  suit,  though  the  really  important  issue  in  the  case  was 
No.  2,  covering  the  question  whether  there  could  under  these 
circumstances  be  a  claim  for  pre-emption.  The  first  Court  dis- 
posed of  this  issue  in  favour  of  the  plaintiff  by  a  brief  reference 
to  the  commentary  at  page  32  of  Mr.  Shadi  Lai's  Punjab  Pre- 
emption Act,  edition,  1907.  In  the  lower  appellate  Court  the 
point  seems  to  have  been  entirely  overlooked.  There  is  indeed 
a  vague  general  reference  to  previous  rulings,  but  it  is  under- 
stood that  the  Divisional  Judge  was  referring  to  rulings  dealing 
only  with  the  question  whether  the  Punjab  Pre-emption  Act 
permits  a  son  to  institute  a  suit  independently  of  his  father 
during  the  father's  lifetime  He  did  not  discuss  the  essential 
question  going  to  the  root  of  the  caee,  though  this  was  again 
plainly  raised  by  the  first  grouud  of  appeal.  It  is  to  be  regretted 
that  the  lower  appellate  Court  did  not  look  into  the  matter 
more  closely,  and  we  are  quite  unable  to  understand  why  it 
has  been  assumed  as  a  matter  of  course  that  this,  arrangement 
between  the  proprietors  and  the  tenants  should  be  open  to  attack 
by  way  of  pre-emption. 

The  wording  of  the  commentary  by  Mr.  Shadi  Lai  at  page 
32  of  his  work,  under  sub-section  5  of  section  3  of  the  Pre- 
emption Act,  is  to  some  extent  misleading,  in  so  far  as  it 
suggests  that  the  Chief  Court  has  decided  by  a  sei  ies  of  rulings 
quoted  that  the  creation  of  occupancy  rights  by  a  proprietor  in 
favour  of  a  person  amounts  to  a  sale  for  the  purposes  of  the 
Act.  A  reference  to  these  rulings— 16  P.  B.  1874  (1)i  196  P.  B. 
1882  (3),  120  P.  B.  1883  (3),  179  P.  B.  1888  (*),  43 
P.  B.  1892  (5)— would  have  made  it  plain  to  the  lower 
Courts  that  the  Chief  Court  has  never  committed  itself  to 
so  sweeping  an  assertion.  In  the  first  four  cases  quoted  it 
bas  been  laid  down   at  the   most  that   a  special    custom  of  pre- 

(»)  16  P.  R.  1874  (Hems  Raj  v.  Har  Bakhsh). 

(2)  196  P.  R  1882  (Jahana  v.  Chowdri  Jinan  Khan). 

(/»)  120  P.  R.  1683  (Qhiba  v.  Bayat). 

(*)  179  P.  R.  1888  (Ruhna  v.  Kahn  Singh). 

(5)  43  P.  B.  4.892  (Sihal  Chand  v.  Rai  Singh). 
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emptive  right  might  conceivably  be  established  in  cases  of  a 
kind,  and  we  are  not  aware  that  as  a  matter  of  fact  any  sncb 
custom  has  ever  been  established.  In  the  last  case  quoted  — 
namely  43  P.  B.  of  3  892  (')— the  right  of  pre-emption  was  con- 
ceded on  a  special  ground  not  put  forward  in  any  of  the  previ- 
ous cases,  and  not  usually  established  by  the  terms  under  which 
proprietois  grant  occupancy  rights  to  their  tenants.  The 
gist  of  these  rulings  has  been  more  accurately  described  at  page 
88  of  Mr.  Shadi  Lai's  commentary  under  explanation  (1)  to 
section  12  of  the  Act,  but  in  any  case  the  commentary  alone 
should  not  have  been  referred  to  without  consulting  the  rolings 
upon  which  it  professes  to  be  based. 

The  general  ground  has  been  cleared  since  the  Punjab  Pre- 
emption  Act  came  into  force,  as  section  5  of  that  Act  precludes 
enquiry  into  custom  where  agricultural  land  is  concerned, 
while  section  4  of  the  Act  further  expressly  limits  pre-emption 
to  cases  of  sale.  The  initial  question  to  he  determined  in  cases 
of  the  kind  is,  therefore,  whether  tho  transaction  is,  or  is  not, 
a  sale  as  contemplated  by  tbe  Act.  We  may,  in  passing,  note 
that  it  would  be  a  distinct  hardship  to  proprietors  if  such  a 
transaction  could  be  treated  as  a  sale  and  therefore  snbject  to 
a  right  of  pre-emption.  The  proprietor  may  very  well  have 
reasons  of  his  own  for  desiring  to  confer  occupancy  right  upon 
particular  tenants  or  others  in  whom  he  has  confidence,  and 
may  not  be  willing  to  allow  any  one  else  to  occupy  the  land 
upon  similar  terms  We  do  not  say  that  mere  hardship  to 
cither  the  proprietors  or  the  tenants  would  be  a  proper  ground 
for  refusing  pre-emption  if  the  law  was  clear  in  favour  of  the 
pre-emptor,  but  it  is  'certainly  a  ground  requiring  tho  lower 
Courts  to  look  closely  into  the  matter  and  for  doing  their  best 
to   ascertain  what  tho  law  really  is. 

We  do  not  ourselves  see>  any  reason  for  believing  that  the 
law  on  the  point  is  open  to  serious  doubt.  Apart  from  the 
provisions  of  the  Pre-emption  Act,  read  as  they  stand,  there  is 
a  clear  pronouncement  by  their  Lordships  of  the  Privv  Council 
at  page  167  of  the  ck&q;  Abhiram  Qoswami  and  others  v.  Thyama 
Gharan  Nandi  and  others  ('),  to  the  effect  that  an  owner  of  land, 
who  carves  a  subordinate  interest  out  of  his  own  property,  there- 
by grants  a  lease  only  and  does  not  annihilate  his  own  in- 
terest. In  other  words  he  does  not  sell  tho  property  but  leases 
it,  and  it  is  distinctly  affirmed  that  in  India  a  leaso  may  bo 
iq  perpetuity,   such  as  is  recognized  in  the  Punjab  by  the  grant 

(»)  43  P,  B.  1892  (Nihal  Chdiid  v.  Bai  Singh). 
(»)L.  B.  38  Indian  Appeals,  148. 
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of  occupancy  rights.  We  take  this  authority  as  conclusive  but 
we  may  also  refer  to  the  ruling  in  136,  P,  JR.,  1907  ('),  iu 
which  the  Chief  Court  arrived  at  a  similar  conclusion  before  the 
Privy  Council  ruling  had  been  given  in  1909.  In  No.  136  of 
1907  ('),  the  whole  of  the  rulings  quoted  by  Mr.  Shadi  Lai 
have  been  discussed  at  considerable  length,  and  a  perfectly 
clear  decision  was  ai  rived  at,  that  no  right  of  pre-emption  can 
be  set  up  in  cases  such  as  that  before  us.  It  ought  not  to  have 
been  necessary  for  us  to  again  treat  the  matter  as  if  it  was 
still  open  to  argument,  but  we  have  been  obliged  to  do  so 
owing  to  the  way  in  which  the  lower  Courts  have  in  this  suit 
disregarded  all  that  was  said  by  the  learned  Judges  in  1907. 
We  think  it  clear  that  the  1S07  ruling  was  correct  and  {should 
be  followed.  It  was  then  pointed  out  that  the  creation  of  occu- 
pancy right  pre-supposes  the  non. existence  of  any  transferable 
right,  prior  to  the  date,  on  which  the  grant  was  made,  and  it 
was  also  pointed  out  how  inequitable  to  the  proprietor  any 
other  interpretation  of  the  law  would  be.  The  basis  of  the 
ruling  then  given  is  now  farther  supported  by  the  decision 
of  the  Privy  Council  already  referred  to,  and  we  trust  that 
after  the  fresh  explanation  which  we  have  given,  the  Courts 
of  the  Province  will  not  again  go  wrong  on  the  point  through 
misunderstanding  of  passages  in  Mr.  Shadi  Lai's  very  useful 
commentary  on  the  Punjab  Pre-emption  Act. 

We  find  that  the  plaintiff  has  no  right  of  pre-emption. 
The  appeal  is  accordingly  allowed.  The  decrees  of  the  lower  Courts 
arc  set  aside  and  the  plaintiff's  suit  is  dismissed  with  costs 
throughout  to  the  defendants. 

Appeal  accepted. 

No.  38. 

Before  Hon.  Sir  Arthur  Reid,  Kt.}  Chief  Judge,  and  Hon. 

Mr.  Justice  Kensington. 

MUNICIPAL  COMMITTEE,  AMBALA—  (Defendants)— 

PETITIONERS, 

Versus 
MOHANDER  SINGH  AND  ANOTHER-(Plaint[FFs)— 
RESPONDENTS. 
'Civil  Revision  No.  593  of  1910. 

Custom  duty — refund  of— on  goods  being  again  exported — Appeal  to  Com- 
missioner on  refund  being  refused — suit  for  refund — Punjab  Municipal  Act 
XX  of  1891— r ides  by  Local  Government — rule  VI. 

The  plaintiffs  sued  the  defendants  for  compensation  for  refusal  to  refund 
Re.  1-2-9  custom  duty,  when  the  goods  on  which  the  tax  had  been  paid  were 
again  exported  by  plaintiffs. 

(>)  136  P.  B.  1907  {Bhagwan  Das  v.  Sidhu). 


1 34  civil  judgments—no.  as.  [  rroord, 

Held,  that  under  rule  VI  of  the  rules  made  by  the  Local  Government 
under  section  154  (j)  of  Ihe  Punjab  Municipal  Act,  XIII  of  1884  (which 
were  maintained  in  force  under  section  2  (2)  of  the  Punjab  Municipal  Act, 
XX  of  1891)  the  plaintiffs  had  an  appeal  to  the  Commissioner  from  the 
order  refusing  the  refund— and  that  the  plaintiffs  were  bound  to  exhaust 
their  remedy  by  appeal  before  filing  this  suit. 

Held,  consequently,  that  the  present  suit  was  barred  by  the  plaintiffs' 
failure  to  appeal. 

Petition  under  section  25  of  Act  IX  of  1887,  for  revision  of  the 
order  of  Pandit  Molak  Bam,  Munsif  2nd  Class,  with  powers  of 
Judge,  Small  Cause  Court,  Ambala,  dated  the  30th  March 
J9G9. 

Fazal  Hussain,  for  petitioners. 

Duni  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  :— 

25th  March  1910.  Sir  Arthur  Reid,  C.  J. — This  application   under    section  25 

of  the  Small  Cause  Courts  Act  can,  in  oar  opinion,  be  dis- 
posed of  on  the  ground  that  the  respondents  were  bound  to 
exhanst  their  remedy  by  appeal  before  suing  for  refund  of  the 
customs  duty  in  suit.  The  suit  was  for  compensation  for  re- 
fusal to  refund  Rs.  1-2-9,  customs  duty,  paid  on  certain  goods. 
On  the  1st  Mny  1 908,  the  Deputy  Commissioner  of  the  Ambala 
District,  as  President  of  the  Municipal  Committee,  refused  to 
refund  the  amount  paid  by  the  respondents  on  the  ground  that 
they  had  chosen  to  export  the  goods  in  question  without  veri- 
fication by  the  Customs  Superintendent. 

Section  154  (j)  of  the  Punjab  Municipal  Act,  XIII  of  1884, 
empowered  the  Local  Government  to  make  rules,  consistent 
with  the  Act,  as  to  the  system  uuder  which  refunds  should  be 
made  on  account  of  octroi,  when  the  goods  on  which  the  tax 
had  been  paid  were  again  exported. 

On  the  6th  February  1889,  the  Lieutenant-Governor  made 
certain  rules  under  this  part  of  section  154  (/)  including  : — 
"  VI.  An  appeal  against  an  order  passed  under  these  rules 
"shall  lie  to  the  Deputy  Commissioner  unless  he  is  a  member 
"of  the  Municipal  Committee,  in  which  case  the  appeal  shall  lie 
"  to  thi  Commissioner  or  other  officer  empowered  by  the  Local 
"  Government  in  this  behalf,  but  every  appeal  must  be  pre- 
"  f erred  in  writing  within  one  month  from  the  date  of  the  order 
"  appealed  against." 

Counsel  for  the  respondents  has  not  contended  that  any 
officer  other  than  the  Commissioner  was  empowered  to  hear  such 
appeals. 
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I  Section  2  (2)  of  the  Punjab  Municipal  Act  now  in  force, 
XX  of  1891,  provides  that  all  roles,  regulations,  bye-laws  and 
orders  made  uuder  the  Act  of  1884  shall,  so  far  as  may  be,  be 
deemed  to  have  been  made  under  the  Aot  of  1891,  and  we 
see  no  reason  to  doubt  that  the  rule  above  cited,  publifched 
in  the  Punjab  Gazette  of  the  14th  February  1889,  Part  I— A, 
p.  32,  was  in  force  at  the  date  of  the  payment  of  the  customs 
duty  and  is  still  in  force.  The  respondents,  instead  of  appeal- 
ing to  the  Commissioner,  filed  this  suit  more  than  six  months 
after  the  date  of  the  refusal  of  the  President  of  the  Municipal 
Committee,  having  given  notice  of  suit  on  the  3rd  of  September, 
four  months  after  the  refusal. 

In  Branson  v.  The  Municipal  Commissioners  for  the  town  of 
Madras  (»),  Mottnaami  Ayyar,  J.  remarked  at  p.  390  :  "  It  may  be 
"  that  in  some  cases  the  remedy  is  inconvenient,  but  it  is  to  be 
"  observed  that  where  a  statute  creates  a  right  and  provides  at 
'•  the  same  time  a  x'emedy,  that  remedy  and  no  other  is  avail- 
*'  able,  and  I  doubt  whether  we  have  power  to  provide  a  dif- 
"  ferent  remedy  because  the  former  is  an  inconvenient  re- 
"  medy." 

In  Ram  Chandra  v.  The  Secretary  of  State,  (s)  at  p.  108,  au* 
thoiity  is  cited  for  the  established  principle  "  that,  when  by 
"  an  Act  of  the  Legislature  powers  are  given  to  any  person  for  a 
"  public  purpose  from  which  an  individual  may  receive  injury, 
"  if  the  mode  of  redressing  the  injury  is  pointed  out  by  the 
"statute,  the  jurisdiction  of  the  Courtis  ousted,  and  in  case 
"  of  injury,  the  party  cannot  proceed  by  action."  These  author- 
ities are  directly  in  point,  rule  VI  above  cited,  having  the 
force  of  law.  Tuticorin  Municipality  v.  South  Indian  Railway  (3), 
cited  for  the  respondents  does  not  help  them,  a  distinction 
being  drawn  therein  between  a  suit  contesting  the  incidence  of 
a  tax  lawfully  imposed  and  a  suit  to  recover  on  the  ground 
that  the  so-called  tax  had  no  legal  existence — money  wrongfully 
levied.  An  appeal  to  the  properly  constituted  authority  had, 
moreover,  been  dismissed  before  suit.  In  the  present  case  the 
alleged  oause  of  action  is  the  refusal  to  refund  customs  duty 
originally  leviable  and  subsequently  refundable— unlawful 
levy  in  the  first  instance  is  not  alleged.  « 

It  is  intolerable  that  a  person  whose  remedy  is  by  appeal 
should  neglect  that  remedy  and  waste  the  time  of  the  Courts 
by   filing  a   petty  suit,  and  the  plea  that  the  remedy  by  appeal 


(1)  (1879)  I.  L.B.  2  Mad.  362  F.  B. 

(2)  (1889)  I.  L.  R.  12  Mad  105- 

(3)  (1889)  I,  L.  B,  12  Mad  78. 
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to  the  Commissioner,  possibly  then  at  Delhi,  was  onerous  and 
inconvenient,  has  in  our  opinion,  no  fore?.  Counsel  for  the  re- 
spondents has  cot  even  attempted  to  shew  that  a  memorandum  of 
appeal  could  not  have   been  submitted  by  post. 

For  these  reasons  we  allow  the  application  and  dismiss  the 
suit  with  costs  here  and  below,  on  the  ground  stated  at  the 
commencement  of  this  judgment,  without  considering  the  plea 
of  limitation  set  np  by  the  applicant. 

Revision  allowed. 


No.  39. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Hon.  Mr. 

Justice  Kensington. 
KUAN  CHAND  AND  OTHERS-(Puintiffs)— PETITIONERS, 

Versus 
GOLAB  RAM  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Revision  No.  1297  of  1910. 

Bill  of  exchange — Eundi— payable  so  many  days  after  date — presentation 
for  acceptance  and  payment — Negotiable  Instruments  Act,  XXVI  uf  1881, 
section  88. 

Held,  that  the  words  "  all  previous  parties "'  appearing  in  section 
8Bof  the  Negotiable  Instruments  Act,  1881,  include  the  drawer. 

Held  also,  that  this  section  applies  only  to  bills  of  exchange  in  which 
acceptance  by  the  drawer  is  obligatory,  i.e.  a  bill  of  exchange  after  sight, 
aa  defined  in  section  21  of  the  Act,  and  does  not  apply  to  the  ordinary 
hundi  of  the  country  payable  after  a  certain  number  of  days,  which  comes 
under  the  class  of  bills  requiring  presentation  for  payment  only  and  not 
for  acceptarce. 

Petition    tinder    section  70   (1)   (a)   of  Act   XVIII  o/ 1684,   as 
amended  by  Act  XX V  of  1899,  for  revision   of  the  decree  of 
Q.  Q.  Benriques,   Esquire,   Divisional  Judge,  Shahpur  Divi- 
sion, dated  the  \th  October  1909. 

Lai  Chand,  for  petitioners. 

Sukh  Dial  and  Ganpat  Rai,  for  respondents. 

The  order  of  the  learned  Judge,  who  referred  the  cabe  to 
a  Division  Bench,  was  as  follows  ; — 

'28th  Feb'  191 1  Kensington,    J.-— This  is    a   revision    under   clause   (a)    of 

section  70  (1)  of  :he  Punjab  Cuutts  Act,  but  there  appears  to 
be  no  force  in  the  defendants'  plea  that  revision  doe3  not  lie. 
The  judgment  of  the  lower  Appellate  Court  dismissing  the 
plaintiffs'  suit  solely  on  a  techuical  construction  of  section  83 
of  the  Negotiable  Instruments  Act,  XXVI  of  1881,  constitutes 
a  material  irregularity   whether  that  particular  poiut  has  or  has 
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not  been  rightly  decided.  The  lower  Appellate  Court  is  clearly 
in  error  iu  thinking  that  this  is  the  only  question  to  be  deter- 
mined upon  the  evidence  in  the  case. 

The  suit  is  brought  upon  four  hundis  drawn  by  defendants 
1  to  3,  as  representatives  of  a  firm  Rum  Chand-Jiwan  Das, 
in  July  1906,  on  an  Amritsar  firm.  The  hundis  were  in  favour 
of  plaintiffs  and  were  payable  after  various  periods  of  from  134 
to  286  days.  They  were  made  over  to  plaintiffs,  who  sent  them 
to  another  Amritsar  fiim,  by  which  they  wera  presented  to  the 
drawee  on  various  dates  as  they  became  due.  The  drawee  iu  each 
case  took  eleven  days  to  consider  whether  he  would  honour  the 
drafts  and  then  dishonoured  them  on  the  ground  that  he  bad 
no  assets  belonging  to  the  drawer.  It  is  not  clear  whether  the 
plaintiffs  as  holders  then  gave  notice  to  the  drawer,  prior  to 
institution  of  the  present  suit  on  the  18th  October  1907. 

Various  defences  were   raised   by  the   defendants,    including 
one  to  the  effect  that  the  suit  is  bad   in   law   because   the   drawee 
took   more   than  twenty- four   houts  on   presentment    to  consider 
whether    he    would   honour   the   hundis   or   not.      On  this  point 
issue  No,  8  was   framed,   evidently    with  reference  to  clause   83 
of  the   Negotiable   Instruments    Act.     TheMunsif   found  against 
the  defendants   on    all     the   defences;     and   thereon   decreed  in 
plaintiffs'  favour,    but  this   paiticular   issue   No.    8    was    briefly 
disposed  of  by  saying   that,    "  according  to  law  it   was  not  neces. 
"  sary  to  realise  the    consideration  for  the    hundis  within  twenty 
"  four  hours,  nor  was  it  their  (plaintiffs')  duty  to  do  so."    In  their 
appeal  to  the  Divisional  Judge  the   defendants    inter  alia   raised 
this  point  again  speci6cally.  The  learned  Divisional  Judge  observed 
that  the  appeal  raised  four   separate   questions,  but   he   discussed 
nouo  of    them   except  the  legal     objection     based   on  section   83 
of    the      Act,       As    to    this    he  has     found     that    section   83 
clearly   discharges     the   drawer    from    liability  and   he  has  in 
consequence  accepted  the  appeal  and  dismissed  plaintiffs'  suit. 

I  must  observe  that  the  lower  Appellate  Court  has  deal*- 
with  the  matter  far  too  briefly.  The  question  involved  is  one 
of  difficulty  and  importance,  and  in  dealing  with  a  highly 
technical  point  arising  out  of  the  construction  of  an  Act,  with 
which  Courts  in  the  Punjab  are  not  very  familiar,  there  should 
at  least  have  been  some  indication  that  the  Judge  consulted 
his  works  of  refereuce.  There  is  this  much  to  be  said  for  the 
lower  Appellate  Court,  although  no  mention  is  made  of  it  in 
the  judgment,  that  there  was  on  his  record  a  copy  of  a  judg* 
ment,  dated  the  27th  May  1907,  by  a  learned  Judge  of  this 
Court,  in  Civil  Appeal  No.  83  of  1907,  containing  passages  which 
go    to  support    the  Divisional  Judge's    finding*      At  the  same 
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time  the  remarks  made  therein  were  clearly  in  the  nature  of  an 
obiter  dictum,  the  case  then  before  the  Chief  Court  being  finally 
disposed  of  on  another  ground.  Moreover,  the  lower  Appellate 
Court,  even  if  right  in  holding  that  section  83  of  the  Negotiable 
Instruments  Act  applies  to  a  diawer,  was  clearly  wrong  in 
assuming  that  the  plaintiffs'  suit  most  therefore  necessarily 
fail.  Section  1  of  the  Act  expressly  provides  that  uothing 
therein  contaiued  affects  any  local  usage  relating  to  any  instru- 
ment in  an  oriental  language.  There  is  evidence"  on  the  record, 
which  should  have  been  considered,  showing  that  in  Amritsar 
a  local  usage  prevails  giving  the  drawee  of  hundis  a  period  of 
eleven  days  in  which  to  decide  whether  he  will  pay  or  not. 
Whether  this  evidence  establishes  the  local  usage  or  not  has 
still  to  be  determined.  I  expiess  no  opinion  on  the  point  as  it 
is  a  matter  with  which  the  lower  Appellate  Court  must  deal 
before  dismissing  plaintiffs'  suit. 

At  the  hearing  of  this  revision  I  was  of  opinion  that  on 
this  grouud  alone  there  should  be  a  remand  to  the  lower  Ap- 
pellate Court  for  re-hearing  of  the  appeal,  but  on  further 
consideration  I  think  that  the  question  of  the  proper 
construction  of  section  83  of  the  Negotiable  Instruments 
Act,  so  far  as  the  drawer  is  concerned,  and  the  question 
whether  the  previous  dictum  of  this  Court  already  quoted  is 
correct  in  law  are  matters  of  such  importance  not  only  to  the 
plaintiffs  in  this  particular  case  but  also  to  the  commercial 
community  generally,  that  the  point  should  be  considered  by 
a  Division  Bench.  I  accordingly  refer  the  whole  case  to  a 
Division  Bench  to  determine  what  order  should  be  passed  in 
revision. 

The  point  to  be  immediately  detet mined  before  dealing 
with  any  other  part  of  the  case  is  whether  the  words  "  all 
pievious  parties  "  in  section  83  of  the  Act  include  a  drawer. 
My  learned  brother  has  held  that  they  do,  giving  no  authority 
for  his  conclusion  beyond  a  refereuce  to  section  42  of  the 
English  Act  of  1882.  The  Act  is  given  as  Appendix  I  to 
Bhashyam  and  Adiga's  Commentary  on  the  Negotiable  Instru- 
ments Act,  Edition  1909.  The  words  "  agaiust  the  drawer  and 
*'  iudorsers,"  no  doubt  appear  in  that  section  42,  but  I  do  not 
understand  the  Hection  quoted  as  having  any  immediate  appli- 
cability, as  it  merely  provides  that  the  holder  must  treat  a 
con-accepted  bill  as  dishonoured.  The  section  which  should 
really  have  been  quoted  seems  to  me  to  have  been  clause  2 
of  section  40,  and  there  also  the  words  "  drawer  and  all  in- 
"  dorsera"  no  doubt  occur,  but   the    clause  has  to  be  read  with 
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section  43.  The  argument  of  my  learned  brother  may  be 
correct,  though  he  may  have  inadvertently  referred  to  the 
wrong  section.  It  is,  however,  permissible  to  express  a 
doubt  whether  the  full  consequences  of  his  pronounce, 
ment  were  realized,  or  whether  if  they  had  been,  an  obiter 
dictum  so  far-reaching  in  its  results  would  have  been  given. 
I  will  make  the  matter  clear  by  taking  a  very  simple 
instance  of  a  kind  readily  understood  by  all  who  have 
to  deal  with  cheques,  which  are  the  simplest  form  of 
negotiable  instruments  known  to  the  Act,  and  which  equal- 
ly with  hundis  come  under  the  category  of  bills  of  exchange  (see 
section  6  of  the  Act).  A  person  A.  draws  a  cheque  in  favour  of 
B.  on  a  bank.  The  cheque  is  presented  by  IJ.  for  payment  by 
the  bank,  which  either  through  pressure  of  business,  or  possibly 
through  negligence  on  the  part  of  some  subordinate,  neglects 
to  dishonour  the  cheque  with  tho  usual  formula  (no  assets — 
refer  to  drawer),  within  twenty-four  hours  after  presentment. 
If  I  have  correctly  understood  the  dictum  of  my  learned  brother 
the  result  of  this  delay  would,  in  his  opinion,  be  that  the  holder 
of  the  cheque  would  lose  all  remedy  against  the  drawer  A. 
I  cannot  suppose  that  section  83  of  the  Negotiable  Instruments 
Act  was  drawn  with  this'  intention,  though  it  is  possible  that 
owing  to  defective  drafting  the  section  should  be  given  this  re- 
markable interpretation. 

It  does  not,  however,  appear  to  me  that  there  is  any 
authority  for  interpreting  the  words  "  all  previous  parties  "  in 
section  83  as  including  a  drawer.  It  will  be  observed  that  the 
English  Act  in  the  corresponding  sections,  40  to  43,  is  less  strin- 
gent as  regards  time  than  the  Indian  Act.  It  only  uses  the 
words  "  within  a  reasonable  time,"  and  does  not  provide  any 
specific  period  within  which  the  drawee  must  decide  on  accep- 
tance or  dishonour.  It  appears  to  me  that  as  part  of  the  dis- 
tinction made  in  .the  Indian  Act  rigidly  prescribing  twenty- 
four  hours,  the  words  "  drawer  and  all  indorsers  "  used  in  the 
English  Act  have  been  designedly  given  up  and  the  words 
"  all  previous  parties  "  adopted.  I  am  doubtful,  whether  even 
if  we  look  to  the  teims  of  section  83  alone,  these  words  "all 
previous  parties  "  should  be  interpreted  as  including  the  drawer. 
1  can  only  say  that  if  they  should  be  so  interpreted 
there  appears  to  be  some  conflict  between  section  83  and 
sections  30  and  93,  which  refer  more  particularly  to  the  liabilities 
of  a  drawer.  It  would  be  for  serious  consideration,  if  sec- 
tion 83  of  the  Act   is    really   so    misleading   on    the  question 
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of  a  drawer's  release  from  liability,  whether  the  matter  should 
not  be  brought  to  the  notice  of  the  Legislature  in  order  to  re- 
move  a  patent   blot  on  the  Act. 

My   own   view,   for  what  it  is  worth  and  as  at  present  ad- 
vised,  is  that   the   words   used  in    section   83  ought  not  to  be 
construed  as    cohering    the    drawer    as    well   as   indorsers.     I 
have  been   unable   to  trace   any  ruling  directly  bearing  on  tbe 
point,   but   a   convenient   summary  of  case    law   is  given  under 
section  93  at  page   323    of     the      commentary   already   quoted. 
There   are  also  two  rulings  of  the  Bombay   High   Court,  to  some 
extent  in  point.     In   Nilkund    Anantapa    v.   Munshi  Apuraya  ('), 
it  is  held   that   presentation    for   acceptance    within   reasonable 
time  is  a  condition   precedent  to   a  right  of   action  on  a  bill  or 
hundi  payable   after  sight.     From   this    it   would    appear  that 
the  High  Court,   giving    judgment   in  1886,   did    not   consider 
the   twenty- four   hours'  rule  applicable   in    favour   of  a   drawer, 
the  words   used   being   "  within    reasonable   time."     Bam  Ravji 
v.  Pralhad  Das   (2),  deals    with     a   case   in    which  other  points 
were   concerned,  but   the   exposition     of  the   law  about   hundis 
given    on    pagos    140   and   141   is   of  distinct  assistance,  and   I 
take  it    that  the   High   Court  then     also    did   not   contemplate 
that   a   drawer    could   raise  a   plea   such  as  has   been  allowed  in 
the   present   oase  by  application   to   him  of  the  terms   of  section 
83  of   the  Act.     In  No.  19   P.  B.,   J  888   (3),   the  point   directly 
concerned   was  one  of  limitation,    but    the   effect   of  sections  7 
64,  66    and  105  of  the  Negotiable   Instruments  Act  was  consider- 
ed,  and   a  sharp    distinction    was   drawn   between   presentation 
for  acceptance   and   presentation   for   payment,   from    whioh    it 
would   seem     that    the     learned     Judges     recognised   that   the 
drawer's  liability   was  not  avoided  by  delay   in    acceptance   only. 
In  this  connection   Phul  Ghaud  v.  Qanga    Ghulam    (4)  has  some 
bearing  on  the   point,  though    that  was    a    case   dealing   with 
a    promissory    note.     The    Full    Bench   ruling  in    No.   57  P.  B. 
of  1900  (B),  does  not  appear  to   me  to  be  of  much  assistance. 

I  have  indicated  my  present  opinion  more  with  the  objeot 
of  making  the  case  clear  than  because  of  any  very  decided 
opinion  about  the  proper  construction  of  section  83  if  read 
alone,  apart  from  other  sectious  of  the  Negotiable  Instruments 
Act.     It   is   difficult   to  believe  that   the    Legistature  can,    when 


(»)  (1886)  1.  L.  R.  10  Bom.  346. 

(»)  (1896)  /.  L.  R.  20  Bom.  133 

(3)  19  P.  R.  1888  (Ram  Chand  v.  Shadi  Ratn) 

(*)  (1899)  7.  L.  R.  21  All.  450. 

(»)  67  P.  R.  1900  F.  B.  (Shivji  Ram  v.  Bun  Raj), 
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framing  the  Act,  have  intended  to  give  section  83  the  very 
wide  iuterpretation  now  placed  on  it.  If  that  interpretation 
is  correct  the  Act  would  seem  to  require  amendment,  and 
the  matter  is  not  one  which  can  be  properly  dealt  with  by 
a  single  Judge.  The  conclusion  that  a  dishonest  drawer  of 
every  sort  of  bill  of  exchange  has  merely  to  arrange  with  the 
drawee  that  there  shall  be  a  trifling  delay  in  acceptance  on 
maturity  of  over  twenty  .four  hours,  in  order  to  seoure  his 
own  release  from  liability,  can  not  be  contemplated  as  a 
deliberate  ruling  of  the  Chief  Court  without  serious  misgiv- 
ings as  to  its  consequences  in  matters  covering  the  daily  practice 
of  the  whole  commercial  community. 

The  case  is   accordingly  referred  to  a    Division  Bench, 


The  judgment  of  the  Division  Bench  was  delivered  by  : — 

Kensington  J. — The  circumstances  of  this  case  appear  suffi-  23ri  March  1911, 
ciently  from  the  order  of  reference  to  a  Division  Bench.  Objec- 
tion has  again  been  raised  before  us  on  behalf  of  the  defendants- 
respondents  that  no  revision  lies  under  clause  (a)  of  section 
70  (1),  Punjab  Courts  Act.  We  overrule  the  objection,  holding 
that  the  omissions  from  the  judgment  of  the  lower  appellate 
Court   constitute    a   material   irregularity. 

No  rulings  bearing  on  the  point  under  discussion  have 
beeu  traced  other  than  those  quoted  in  the  order  of  reference. 
We  are  inclined  to  hold  that  the  words  "  all  previous  parties," 
appearing  in  section  83  of  the  Negotiable  Instruments  Act,  XXVI 
of  188J,  shculd  be  construed  as  including  the  drawer.  To  this 
extent  we  agree  with  the  previous  single  Bench  rnling  of  this 
Court,  dated  the  27th  May  1907,  in  Civil  Appeal  No.  83  of  1907. 
We  are ,  however,  quite  clear  that  section  83  does  not  lay  down 
any  general  ruling  applicable  to  all  bills  of  exchange,  in  the  way 
in  which  th)  section  has  been  interpreted  by  our  learned 
brother.  We  take  it  as  certain  that  the  twenty-four  hours' 
rule  specified  in  the  section  cannot  possibly  have  been  intended 
by  the  Legislature  to  apply  to  bills  of  exchange  generally,  or  in 
particular  to  hundis  such  as  those  in  dispute  in  the  1907  case  and 
in  the  case  before  us.  We  need  not  perhaps  lay  stress  on  the 
extreme  case  of  cheques,  suggested  in  the  order  of  reference,  inas- 
much as  cheques  are  specifically  provided  for  by  section  84  of  the 
Act.  At  the  same  time,  apart  from  the  provisions  of  the  Indian 
Stamp  Act,  there  is  no  real  distinction  between  a  post-dated 
cheque  and  an  ordinary  hundi  payable  after  a  certain  number 
of  days.     Both   are  essentialy   bills  of  exchange  made  payable 
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after  a  certain  time,   and  if  the  twenty-four   hours'  rule  applies 
to  hundis,   it  is  difficult  to  see  how  it  could  be  held  that  it   would 
not   also  be  applicable  to  all  bills  of   the  same   nature.     When 
we  look  closely  to  the  terms  of  section  83  we   find   that  it  applies 
only    to  bills  of  exchange  in  which  acceptance  by   the  drawee  is 
obligatory.     The   only  form  of  bill  of  exchange   for   which  sach 
acceptance  is  required  by  the  Act  is   that   described  in   the   Act 
as     a  bill    of   exchange    "  after   eight ".     These   words    "  after 
sight"  are  defined  and  explained  in  section  21.     The  procedure 
on   sach  bills  is  laid  down  in  Chapter  5  of  the    Act  dealing  with 
presentment,   under  sections    61-63.     It   will  be  observed   that 
seotion   63   prescribes    the     twenty-four    hours'    rule,   and    the 
only  conclusion  w&   can    come  to   is   that   when    the   Negotiable 
Instruments   Act     was     framed,    section  83   was   inadvertently 
placed    in   Chapter   7  instead  of   in    what    would   seem   to  be 
its    proper    place,    immediately    after    section  63.      We  have 
naturally  some  hesitation  in  putting    forward   an  explanation  of 
this   nature,   but  when   we    read   section   83  with    many  other 
sections    of    the     Act,     especially     section     30,    -we     think   it 
impossible  to  come  to  any  other   conclusion.     We  are   fortified  in 
this  conclusion  by  various  passages  in  the  Commentaries   on    the 
Negotiable  Instruments  Act   by  Chalmers,  edition  1897,   and   of 
Bhashyam  and  Adiga,  edition  1909,  under   sections   21,   30,   63, 
63,  83  and  93  of  the  Act.     The  English   Act,   XLV  and  XLVI 
Vict.  C.  61,  specifies   reasonable  time   in   similar  cas<js,  and  it 
may  very  well  be  that   reasonable  time  is  understood  in  England 
to  mean  twenty-four  hours.     We   have,  however,  to  bear  in  mind 
that  bills  of   exchange  after   sight  are  more  commonly  used  in 
England  than   in  India,  and  ifc  can   not   be  safely   assumed  that 
the  Legislature  intended  to  apply  the   English  practice   to  bills 
other  than  those     of   which   acceptance   is    necessary.     In  this 
connection  the  discussion  at  page  54  of   the   ruling  in  19    P.  R. 
1888   O   is  instructive,    in  so  far  as  it  draws   a  distinction 
between  presentment  for  acceptance  and  presentment  for  payment. 
We  do  not  desire  to  lay  dowD  any  general  rule  regarding  the  prac- 
tice of  commercial  bills  in  India,  but  we  entertain  no  doubt  that, 
the  ordinary   hundi  of  the  country  comes  under  the  class   of   bills 
which   require  presentation  for  payment  only   and  not  for  accep- 
tance.      The     previous  single    Bench   decision   of    this    Court, 
dated  the    27th     May     1907,    is    in    our     opinion     erroneous, 
in  so  far  as  it  applies   section  83  of   the  Negotiable  Instruments 
Act  to  hu7idt8  of  the  usual  typo  payable    after  a   certain    number 
of   days.    We  desire   to  make  this   quite   clear  as     the  ruling 

Q)  19  P.  R.  1888  (Ram  Vhand  v.ShadiRam.) 
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in  question  is  undoubtedly  misleading  as  it  stands,  and 
bas  apparently  caused  tbe  lower  Appellate  Court  to  go  wrong 
in  tbe  present  case.  We  observe  tbat  it  was  prominently  referred 
to  in  No.  4  of  the  grounds  of  appeal  to  the  lower  Appellate 
Court. 

The  .First  Court  distinctly  found  that  the  drawees  bad  no 
money  of  the  drawer  with  them,  and  on  that  account  they 
refused  payment  on  presentation  of  the  hundis  in  suit.  This 
finding  was  not  specifically  attacked  in  appeal  by  the  defendants, 
and  we  understand  that  there  is  no  doubt  regarding  its  cor- 
rectness, the  plaintiffs,  as  holders  of  the  hundis  in  suit,  have 
shown  sufficient  diligence  in  suing  the  drawer,  and  it  is  quite 
clear  that  the  hundis  were  presented  for  payment  within  a 
reasonable  lime.  Tnis  disposes  of  nearly  all  the  contentious 
matter  s  in  the  suit,  but  we  are  unable  to  give  a  final  decision 
as  the  lower  Appellate  Court  has  omitted  to  deal  with  Nos.  1 
and  4  of  the  points  enumerated  in  its  orders  of  the  2nd  August 
1909  and  the  4th  October  1909,  and  we  have  bad  no  argument 
before  us  to  unable  us  to  deal  with  these  two  points.  We 
accordingly  accept  the  revision  and  set  aside  the  Divisional 
Judge's  decree  as  having  been  given  on  an  erroneous  decision 
that  the  drawn1  is  relieved  of  responsibility  under  the  provisions 
of  section  83  of  the  Act,  We  must  remand  tbe  case  to  the 
lower  Appellate  Court  for  fresh  decisiou  of  the  appeal  before  it, 
with  reference  to  the  specified  points  1  and  4,  and  to  those 
only. 

Court  fee  in  this  Court  will  be  refunded  to  the  plaintiffs- 
petitioners,  aud  the  remaining  costs  of  revision  will  be  costs  of 
tbe  cause, 

Revision  allowed. 

No  40. 

Before  Hon.  Mr.  Justice  Kensington  and  Hon.  Mr,  Justice 
Rattigan. 

NAWAB  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus  , 

TIKAYA  RAM  AND   OTHERS -(Defendants)— RESPON- 

DENTS. 

Civil  Appeal  No.  875  of  1908. 

Pre-emption — Sale  completed  by  execution  of  decree  for  specific  performance 
of  contract— not  subject  to  pre-emption -Punjab  Pre  emption  Act,  11  of  1B0&, 
sections  3   (.5)  and  4. 
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In  1900  one  J.  sold  certain  lands  to  defendants  2  and  6.  One  of  the  owners 
of  the  land  happened  to  be  a  minor  and  J.  his  uncle,  as  his  de  facto  guardian 
agreed  that  if  at  any  time  the  minor  repudiated  the  sale,  he  (J)  would  give 
the  vendees  a  like  amount  of  land  out  of  his  own  property.  Subsequently  the 
minor  did  repudiate  the  sale  and  recovered  his  share  from  the  vendees  by 
suit,  Thereon  the  vendees  sued  J.  for  the  land  which  he  had  agreed  to 
give  them  in  lieu  of  the  minor's  share.  This  claim  was  strenuously  contest- 
ed by  J.  but  the  vendees  obtained  a  decree.  The  present  plaintiffs  who  were 
the  sons  of  J.  sued  for  pre-emption  of  the  l«nd  decreed  to  the  vendees. 

Held  that  the  vendees'  suit  against  J.  was  in  its  essence  one  for  specific 
performance  of  contract  and  the  decree  yer  se  did  not  effect  "  a  sale  "  of  the 
land  even  though  the  price  may  have  been  previously  paid.  The  sale  (if  it 
could  be  so  called)  was  not  completed  until  the  decree  holders  executed  the 
decree  and  so  obtained  possession  of  the  land,  and  that  it  thus  fell  within 
the  exception  given  section  3  (5)  of  the  Punjab  Pre-emption  Act,  as  a  sale 
in  execution  of  a  decree  and  consequently  no  right  of  pre-emption  arose  in 
respect  of  it. 

Further  appeal  from  the  decree  of  M.  L.  Waring  Esquire,  Addi- 
tional Divisional  Judge,  Shahpur  Division,  dated  the  26th 
February  1908. 

Nanak  Chand  and  Miran  Baksh,  for  appellants. 

Ishwar  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Vth  Nov.  1910.  Rattiqan  J.— In  1900  one  Jawaya  sold  certain   lands   to  de- 

fendants 2  and  6  for  Rs.  2,000  by  registered  deed  of  sale.  One 
of  the  owners  of.  the  land  happened  to  be  a  minor  and  Jawaya, 
his  uncle,  as  his  de  facto  guardian,  purported  to  act  on  his  be- 
half and  agreed  that  if  at  any  time  the  minor,  Ahmad  Khan, 
repudiated  the  sale,  he  (Jawaya)  would  give  the  vendees  a  like 
amount  of  land  out  of  his  own  property.  Ahmad  Khau  subse- 
quently brought  a  suit  against  the  vendees  and  recovered  from 
them  hi*  share  in  the  property,  consisting  of  some  134  kanals  of 
land.  Thereafter,  the  vendees  sued  Jawaya  for  the  land  which 
he  had  agreed  to  give  them  in  tha  event  of  Ahmad  Khan  repudia- 
ting the  sale  of  his  share,  and  obtained  a  decree  for  possession  of 
the  land  for  which  they  sued.  This  claim  was  strenuously  con- 
tested by  Jawaya  both  in  the  first  Court  and  in  the  Divisional 
Judge's  Court 

Plaintiffs,  who  are  the  sons  of  Jawaya,  now  sue  for  pre-emp- 
tion of  the  land  decreed  to  the  vendees.  Admittedly  they 
would  have  had  no  right  to  sue  as  pre  emptors  in  respect  of 
the  original  sale  in  1910,  but  by  virtue*  of  the  Punjab  Pre- 
emption Aot,  1905,  they  claim  to  have  the  right  of  preemption 
in  respect  of  the  decree  passed  in  favour  of  the  vendees  in  1907. 
The   Divisional  Judge   has  dismissed  their  claim  on  the  ground 
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that  the  decree  against  Jawaya  was  one  enforcing  the  perfor- 
mance of  a  contingent  contract  to  sell  and  that  it  would  "  be  an 
'*  abuse  of  language  to  treat  this  as  a  sale  "  for  the  purposes  of 
the  law  of  pre-emption.  Plaintiffs  have  preferred  a  farther  ap- 
peal to  this  Court,  bnt  after  hearing  their  learned  counsel,  Mr. 
Nanak  Chand,  we  see  no  reason  to  interfere  with  the  decision  of 
the  learned  Divisional  Judge. 

The  vendees'  suit  in  1907  against  Jawaya  was  in  its  essence 
one  for  specific  performance  of  contract,  and  it  was  so  regarded 
by  t  ho  Divisional  Judge  who  disposed  of  Jawaya's  appeal  to  his 
Conit.  The  effect,  then,  of  the  decree  granted  to  the  vendees 
was  that  they  were  entitled  by  due  proems  of  law  (*.  e.  by 
execution  of  their  deciee)  to  obtain  possession  of  the  land  award- 
ed to  them.  Mr,  Nanak  Chand  contends  that  this  decree,  read 
in  the  light  of  the  prior  agreement  between  Jawaya  and  the 
veudees,  amounts  to  "  a  sale  "  of  the  land,  and  it,  is  upon  the 
basis  of  this  argument  that  Jawaya,  who  has  himself  failed  to 
keep  his  land  from  the  vendees,  has  through  his  sons,  now 
attempted    to   defeat   the   latter    by   this  claim  for  pre-emption. 

"We  cannot  accede  to  the  contention.  The  decree  per  se,  did 
not  effect  "  a  sale  "  of  the  land,  even  though  the  price  may 
have  been  previously  paid.  It  merely  gave  the  vendees  the 
right  to  secure  the  land  and  the  "  sale  "  (if  it  can  be  so  called) 
was  not  complete  until  the  decree-holders  executed  the  decree 
and  so  obtained  possession  of  the  laud.  Until  the  deciee  was 
executed  it  resembled  a  mere  agreement  to  sell,  inasmuch  as  it 
merely  gave  the  decree-holders  a  right  to  omplete  the  transac- 
tion. But  the  Act  provides  that  ''a  sale"  for  the  purposes 
of  the  law  of  pre-emption  does  not  include  a  sale  in  execution 
of  a  decree,  and  wo  cannot  limit  this  wide  expression  morely  to 
sales  effected  in  execution  of  ordinary  decrees.  It  seems  to  us 
that  the  words  are  as  applicable  to  Bales  which  are  completed  by 
the  execution  of  decrees  such  as  that  in  this  case,  and  that  it  is 
only  in  the  case  of  voluntary  sales  inter  partes  that  the  pro- 
visions of  the  Act  can  apply.  In  the  present  case  the  so-called 
"  sale  "  was  in  no  sense  voluntary.  Jawaya,  as  we  have  pointed 
out,  did  his  utmost  to  resile  from  his  bargain  and  he  fought 
the  case  brought  against  him  by  the  vendees  to  the  bitter  end. 
And  even  now  it  is  clear  that  be  is  making  a  last  desperate  effort 
to  defeat  their  daims. 

In   our   opinion,   the  suit  was   lightly   dismissed,  and   we 

accordingly  reject  this  appeal  with  costs. 

Appeal  dismissed. 
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No.  41- 

Before  Hon.  Mr.  Justice  Rattigan. 

KASHI  NATH— (Plaintiff)— PETITION ER, 

Versus 

NATHU  RAM— (Defendant)— RESPONDENT. 

Civil  Revision  No.  1126  of  1910. 

Decree  or  order — Order  refusing  to  entertain  a  plea — Civil  Procedure 
Code,  Act  V  of  1908,  section  2,  clauses  (2)  and  (14)  -right  of  appeal— 

The  purchaser  of  the  equity  of  re-demption  sued  the  mortgagee  for  a 
perpetual  injunction  to  restrain  the  latter  from  effecting  certain  repairs.  One 
of  the  pleas  of  the  defendant  was  that  he  held  a  mortgage  from  a  co-owner  in 
the  mortgaged  property,  from  whom  he  had  a  separate  mortgage  empowering 
him  to  effect  the  repairs.  The  District  Judge  held  that  he  was  in  law  de- 
barred from  going  into  the  question  of  the  rights  of  a  co  owner,  and  refused 
to  go  into  them.  The  defendant  thereon  preferred  an  appeal  to  the  Divisional 
Judge  from  the  order  of  the  District  Judge  on  this  point.  The  Divisional 
Judge  held  that  the  order  amounted  to  a  preliminary  decree  and  was  conse- 
quently appealable. 

Held,  that  the  order  of  the  District  Judge  was  not  a  preliminary  deoree 
but  merely  an  order  as  defined  in  section  2  (14)  of  the  Code  of  Civil  Pro- 
cedure  and  that  no  appeal  lay  therefrom  to  the  Divisional  Judge. 

Petition  under  section  70  (a)  of  Act  XVIII  of  1884,  as  amended 
by  Act  XXV  of  1899,  for  revision  of  the  order  of  Major  A.  A. 
Irvine,  Divisional  Judge,  Lahore,  dated  the  25M  February  1910. 

Sheo  Narain,  for  petitioner. 

Sukh  Dial,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  ;— 

dth  March  1911.  Hattigan  J. — Briefly  stated,   the  faots   of   this  case,  so  far 

as  they  are  material  for  present  purposes,  appear  to  be  that 
on  the  21st  August  1905,  one  Bansi  Dhar  mortgaged  a  shop 
and   baithak  to  the  defendant  with  possession. 

Plaintiff  alleges  that  this  property  was  subsequently  sold 
to  him  and  that  he  now  stands  iu  the  shoes  of  the  original  mort- 
gagor. He  accordingly  sued  as  such  fur  redemption  of  the 
property  and  for  an  injunction  to  restrain  defendant  from 
effecting  certain  repairs  to  the  property.  His  suit  for  redemp- 
tion was  found  by  the  District  Judge  to  be  premature  and  he 
accordingly  amended  his  claim  and  confined  his  prayer  to  one 
for   the  perpetual  injunction  in  question. 

Defendant  admits  the  mortgage  by  Bansi  Dhar,  and  as  this 
Court  has  in  a  previous  order  fouud  and  held  that  he  caonot 
under  the  terms  of  that  mortgage  effect  certain  repairs,  he  hab 
now  pleaded   that  subsequently   to  his     taking    the    mortgage 
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from  Bansi  Dhar,  he  discovered  that  one  Mussammat  Suraj 
Devi  was  a  co-owner  in  the  property,  and  that  he  has  obtained 
a  mortgage  from  that  lady  under  the  terms  of  which  he  is 
empowered  to  effect  repairs,  which  he  might  not  have  the 
right  to  effect  if  he  held  merely  under  the  mortgage  by 
Bansi  Dhar. 

The  District  Jadge,  by  bis  order  dated  the  8th  December 
1909,  has  disallowed  this  plea  on  the  ground  that  the  2nd 
part  of  section  116  of  the  Indian  Evidence  Act  estops  defen- 
dant from  denying  that  Bansi  Dhar  (the  original  mortgagor) 
had  a  title  to  the  whole  of  the  house  mortgaged  by  him  to 
defendant.  The  District  Judge  concludes  this  order  with 
the  words  :  "  This  disposes  of  the  question  of  Mussammat 
"  Suraj  Deyi's  rights  as  far  as  this  case  is  concerned,  and 
"  I  refuse  to  go  into  them  or  to  ascertain  them  in  this 
*'  case."  Having  passed  this  order,  the  District  Judge,  pro- 
ceeded to  frame  issues  in  the  case.  The  defendant,  however, 
preferred  an  appeal  to  the  Divisional  Judge  from  the  Dis- 
trict Judge's  order  refusing  to  entertain  his  plea,  and 
objection  was  at  once  taken  on  behalf  of  plaintiff  that  no 
appeal  could  lie  from  an  interlocutory  order  of  the  kind.  The 
reply  was  that  the  order  amounted  to  "  a  preliminary  decree" 
within  the  meaning  of  section  2  (2)  of  the  Civil  Procedure 
Code,  and  that  defendant  was  bound  to  appeal  at  once  from 
it,  in  view  of  the  stringent  provisions  of  section  97  of  the 
Code. 

The  learned  Divisional  Judge  held  that  the  order 
under  appeal  finally  decided  (so  far  as  the  District  Judge's 
Court  was  concerned)  a  portion  of  the  controversy  between 
the  parties  and,  therefore,  amounted  to  a  preliminary  decree 
from  which  an  appeal  would  He  to  his  Court.  He  there- 
upon proceeded  to  deal  with  the  appeal  upon  its  merits, 
and  held  that  defendant  was  not  estopped  from  preferring 
the  plea  which  had  been  disallowed  by  the  District  Judge. 
His  reasons   for  so  holding  may  be  given  in  his  words  :— 

"  The  appellant  (i.  e.  defendant)  is  not  denying  his  original 
"  mortgagor's  title  or  asking  to  have  the  original  mortgage 
u  set  aside,  on  the  contrary,  he  asserts  it  to  be  valid,  and 
"  asserts  that  Mussammat  Suiaj  Devi's  mortgage  is  a  further 
"  mortgage.  It  is  argued  that  appellant  has  raised  this  question 
*'  as  subsequent  mortgagee  from  Suraj  Devi,  that  he  stands 
"  in  her  shoes,  and  that  he  is  entitled  to  raise  a  question 
"  regarding  her  rights  which  she  could  raise  herself."      The 
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learned  Judge  then  held  that  section  116  of  the  Evidence 
Act  was  no  bar  to  the  inception  of  defendant's  plea  and 
that  in  view  of  this  Court's  opinion  expressed  in  a  former 
sta^e  of  the  proceedings,  the  plea  should  be  admitted.  He 
accordingly  accepted  defendant's  appeal  and  remanded  the 
case  to  the  District  Judge  with  the  direction  that  the  rights 
of  Mnssammat  Snraj  Devi  in  the  property  should  be  gone 
into  and   ascertained. 

Plaintiff  has  now  applied  for  revision  of  the  learned 
Divisional  Judge's  order  on  the  grounds  :— (1)  that  no  appeal 
coold  lie  to  his  Court  as  the  order  of  the  District  Judge 
was  not  a  preli minary  decree  ;  (2)  that  the  Divisional  Judge 
had  not  cerrectly  understood  the  points  in  controversy  between 
the  parties  ;  and  (3)  that  the  defendant  as  the  mortgages  from 
Bansi  Dhar  was  estopped  from  asserting  the  rights  in  the 
property  which  are  alleged  to  have  belonged  to  Museammat  Snraj 
Devi. 

In  support  of  his  1st  ground,  Mr.  Sheo  Narain  contends  that 
the  order  of  the  District  Judge  was  not  a  preliminary  decree  within 
the  meaning  of  section  2  (2)  of  the  Civil  Procedure  Code,  because 
firstly,  it  was  not  embodied  in  the  form  of  a  decree  ;  and  secondly, 
it  did  not  adjudicate  upon  the  matter  in  question,  but  merely  de- 
clined to  consider  it.  The  learned  pleader's  argument,  in  other 
words,  is  that  it  is  necessary  that  every  order  which  is  to  be 
treated  as  a  decree  (whether  suob  decree  be  preliminary  or  final) 
should  be  drawn  up  in  formal  terms  as  a  decreo,  and  that  in 
any  event  an  order  which  refuses  to  entertain  a  plea  cannot 
be  regarded  as  a  decree,  whether  preliminary  or  final,  because 
so  far  from  adjudicating  upon  the  point  involved  in  the  plea, 
the  order  declines  to  determine  it.  In  the  present  case  there 
was,  according  to  Mr.  Sheo  Narain,  merely  a  failure 
to  exercise  jurisdiction  and  in  reBpect  of  such  failure  no  appeal 
could  lie  to  the  Divisional  Judge.  In  support  of  his  first 
contention,  Mr.  Sheo  Narain  refers  to  Bai  Divali  v.  Visli- 
nar  (').  In  that  case  the  subordinate  Judge  in  an  adminis- 
tration suit  decided  in  effect  a  substantial  question  of  right 
between  the  parties,  and  1  aving  so  decided,  appointed  receivers 
of  all  the  property  in  question  in  the  suit.  The  High  Court 
of  B  >mbay  held  that  a  decree  was  something  different  from  a 
judgment  and  that  as  the  decision  of  the  Subordinate  Judge 
upon  the  issue  between  the  parties  had  uot  been  drawn  up  in 
the  form  of    a   decree,    no     appeal    would    lie   therefrom.     An 
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administration   suit  is  admittedly  one   of   the  class   of  suits  in 
which    "  preliminary   decrees  "    are     necessary    and    in   which 
the   decision   of   the   Court   upon   preliminary    matters  might  be 
regarded  par   excellence,   as   a   "  decreed.      This    authority   is, 
therefore,      in     point     and      lends      considerable      support     to 
Mr.   Sheo   Narain's   argument   (see   also    as    to    this,    Rhadem 
li ossein    v,   Emdad  Mossein   Q)  :  at    page    760).      His    second 
contention   does   not    appear  to  me   to     have  the   same   force. 
In   one    pense,  of  course,  the  District  Judge   refused   to   adjudi- 
cate upon  the   plea,    but  in  a  more  real  sense  he  did  adjudicate 
upon   it  by   holding   that   the     defendant    was   estopped    from 
putting-  it   forward.    In    so   deciding,  he  thereby  held  that  the 
defendant  who  had  accepted  a  mortgage  of  the  whole  of  the  pro- 
perty from   plaintiff's  predecessor  in  title,  was  thereby  precluded 
by    law   from    setting   up,     as   against   the   mortgagor,    certain 
rights    in   respect  of  that  property   which,  he  alleged  had  been 
granted    to   him    by    Mussammat   Suraj   Devi.   I  cannot  agree 
with   the   argument   that   this   was   not   an  adjudication   as  to 
the   matter   in   controversy  between   the  parties.     But   it  obvi- 
ously  does   not  follow   as   a   nocessary  consequence,    that     the 
order    of    the     District   Judge   amounted   to   a   "    preliminary 
decree "   within  the   meaning   and  for    the   purposes   of  section 
2  (2)  of  the   Civil  Procedure  Code. 

I  am  free  to  admit  that  the  terminology  of  this  section 
is  far  from  clear  and  that  the  words  used  by  the  Legislature 
are  wide  and  (if  I  may  respectfully  say  so)  rather  vague.  But 
I  do  not  think  that  the  definition  of  "  decree  "  was  intended 
to  include  an  interlocutory  decision  in  ordinary  suits,  upon 
each  and  every  point  in  controversy  between  the  parties, 
even  in  those  cases  where  the  decision  upon  any  such  question 
is  embodied  in  a  separate  and  distinct  order  passed  during 
the  pendency  of  the  proceedirgs.  I  cannot,  for  example, 
think  that  a  preliminary  order  passed  by  the  Court  to  the 
effect  that  a  certain  claim  was  within  time  or  that  a  plea  of 
res  judicata  or  of  misjoinder  was  or  was  not  entertainable, 
must  necessarily  be  regarded  as  a  "  preliminary  decree  ".  It 
would  bo  difficult  to  draw  the  demarcating  line  in  such  cases. 
Pot  instance,  if  a  certain  document  is  tendered  in  evidence 
and  the  Court  holds,  by  separate  order,  duly  recorded  that 
such  document  is  or  is  not  admissible  in  eviderce,  I  cannot  think 
that  the  Legislature  intended  that  such  order  should  be  treated 
as  a  "  preliminary  decree  ",  though  it  may  have  been  formally 
1    ■  '          "'  "  '  '    '*      ■*  '  ■      ^ 
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passed  and  in  one  sense  conclusively  determines  the  rights  of 
the  parties  with  regard  to  a  matter  in  controversy  in  the 
suit.  In  every  such  case  the  order  would  in  my  opinion  fall 
more  naturally  and  reasonably  under  the  definition  of  "  order  " 
as  given  in  section  2  (34)  of  the  Code. 

In   my    opinion   a   "  preliminary    decree  "    properly   under- 
stood   is  passed  only  in    those   cases   in    which  the  Court   has 
first  to   adjudicate   upon   the  rights  of  the  parties  and  has  then 
to  stay   its   hand  for   the  time  being  until  it   is   in    a   position 
to   pass  a  final  decree   in   the   suit.      This   happens   in   suits   for 
administration,     for   partition    of    property,    for     dissolution   of 
partnership,   for  foreclosure  for   sale   of    mortgage-property,  and 
by   a  principal  for  accounts  from  his  agents.   (See  order  20,  rules 
13,  15,  16,  18  (2)  and  Order  34,  rule   4).     Under  the   provisions 
of  the  Code  of  188'^    there   was   considerable  doubt   upon  these 
points  and  it   was  a   more  or  less  open  question    whether  (e.  g.) 
ia  a  suit  for   partition  an  order   declaring  the  specific   rights   of 
the  parties   and    the   property    to   be   partitioned    but  leaving  it 
open  to  the    parties    to   declare   whether     they   desired   that   a 
complete   partition  by   metes   and  bounds  should  be  made,  was 
or  was  not  a  "decree"  as  defined  by  that  Code   (See  Bulldn  Qulab 
Koer    v.  Badhu  Didan   (')   overruling   Moyi    Dabea    v.  Shurat 
Sundery  (2)  ).     It  was,  I  think,  with  a   view     to  settle   the   law 
in    such   cases  that   the  definition   of   "decree"   wa*    amended 
in  the  present  Code  ;  but  I  do  not   think  that  the   intention    was 
to   convert    practically    all   interlocutory   orders   into   "  prelimi- 
nary decrees." 

In  the  case  before  me,  I  have  come  to  the  conclusion, 
though  not  without  hesitation,  that  the  order  of  the  District 
Judge  was  not  a  preliminary  decree,  but  merely  an  order  as 
defined  in  section  2  (14)  of  the  Code,  and  that  no  appeal  lay 
therefrom  to  the  Divisional  Judge.  It  is  true  that  the  order 
was  recorded  separately  and  formally,  but  that  fact  alone 
would  not  take  it  out  of  the  purview  of  the  latter  sub-section, 
as  an  "order"  is  itself  defined  as  being  '•  the  formal  expression 
"  o£  any  decision  of  a  Civil  Court  which  ia  not  a  decree," 
I  think  moreover  that  there  is  force  in  Mr.  Sheo  Narain's  ob^ 
jection  that  an  order  cannot  be  regarded  as  a  decree,  unless 
it  is  formally  drawn  up  as  sujh,  or  at  all  events  unless  it 
could  be  so  drawn  up.  It  may  be  that  the  failure  on  the  part 
ofaCoort  to  formally  embody  an  order  passed  by  it  in  the 
form  of  a  decree,     wou'd   not  materially    affect  the  question, 

(')   (1892)  7.  L.  R.  19  Cal.  463  J».  B 
(2)  U«85)  J.  L.  R.  12  Cal.  275. 
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bat  I  think  I  am  on  safe   ground   in   holding   that  no    order   can 
reasonably    be   treated   as   a     decree,   preliminary   or  otherwise, 

hich  could  not  in   the  ordinary    way  be  embodied  in  the  form 

f  a  decree. 

In  support  of  my  views.  I  may  refer  to  the  forms  of  "  pre- 
liminary decrees "  given  in  Appendix  D,  to  the  Code,  Nos.  3 
4,  5,  17,  19,  21.  In  the  present  case  I  cannot  see  how  the 
order  of  the  District  Judge,  now  under  consideration,  could 
possibly  have  been    embodied  in  the  form   of   a   "decree"  such 

Is  is  known  to  law. 
I  hold  therefore  that  the  order  passed  by  the  Distriot  Judge 
n  the  8th  December  1909  waa  not  a  decree  and  that  no  appeal 
ly  therefrom  to  the  Divisional  Judge.  .As  a  result  of  this 
uecision,  1  find  that  the  Divisional  Judge  had  no  jurisdiction 
to  entertain  the  appeal  presented  to  him  and  I  set  aside  his 
rder.  The  District  Judge  will  now  proceed  with  the  hearing 
of  the  case  as  if  no  such  order  bad  been  passed.  The  res- 
pondent must  pay  the  costs  of  all  proceedings  in  the  Divisional 
Judge's  Court  and  in  this  Court. 

Revision  allowed. 


No.  42. 

Before  Hon.  Mr.  Justice  Shah  Din. 

GURBACHNA  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

BUJHA  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  323  of  1910. 

Custom— Adoption—  how  manifested — registered  deed  of  adoption— subse- 
quent treatment — proof  of. 

Held,  that  in  a  case  where  the  power  of  customary  adoption  by  a  son- 
less  proprietor  is  not  disputed,  all  that  is  necessary  to  constitute  an 
adoption  is  the  clear  expression  of  an  intention  on  the  part  of  the  adop- 
tive father  to  adopt  the  boy  concerned  as  his  son,  and  a  sufficient  mani- 
festation of  that  intention  by  the  execution  and  registration  of  a,  deed  of 
adoption  coupled  with  a  clear  declaration  in  Court  and  subsequent  treat- 
ment as  adopted  son. 

Proof  of  such  subsequent  treatment  cannot,  however  be  reasonably 
demanded  in  a  case  where  very  soon  after  the  execution  of  the  deed  of 
adoption,  the  reversioners  of  the  adoptive  father  sue  for  a  declaration  that 
the  adoption  did  not  in  fact  take  place,  and  where  therefore  the  adoptive 
father  cannot  ex  necessitate  rei  prove  continuous  subsequent  treatment. 

Further  appeal  from  the   decree  of  M.  L.  Waring,    Esquire,  Divi- 
sionalJtidge,  Jullundur,  dated  the  Vlth  February  1910, 
Sheo  Narain,  for  appellants. 
Qokal  Chand,  for  respondents. 
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The  judgment  of  the  learned  Judge  was  as  follows : — 

8//i  March  1910.  Shah  Din,  J. — This  appeal   has  arisen  out  of  a  suit  brought 

by  the  plaintiffs  for  a  declaration  that  the  registered  deed  of 
adoption,  dated  the  20fch  March  1909,  executed  by  Mahtab, 
defendant  No.  1,  in  favour  of  Gurbachna,  defendant  No.  2, 
shall  not  affect  their  rights  of  inheritance  in  respect  of  Mahtab's 
property  after  his  death.  The  snit  was  brought  on  the  6th  May 
1909,  i.e.,  about  a  month  and  a  naif  after  the  deed  of  adop* 
tion  was  e  seen  ted.  The  first  court  has  held  that  the  execution 
and  registration  of  the  dejd  of  adoption,  in  which  Mahtab 
declares  in  unequivocal  terms  that  he  has  adopted  Gurbachna 
as  a  son,  coupled  with  his  clear  statement  in  court  in  support 
of  the  recitals  in  the  aforesaid  deed,  is  sufficient,  in  the  pecu- 
liar cbcumstances  of  the  case,  to  constitute  Gurbachna  the 
adopted  son  of  Mahtab.  Tha  Divisional  Judge,  on  the  other 
hand,  was  of  opinion  that  the  mere  execution  of  the  deed  of 
adoption,  unaccompanied  by  previous  or  subsequent  treatment 
of  Gurbachna  by  Mahtab  as  his  son,  did  not  constitute  an 
adoption  under  customary  law. 

The  question  for  decision  before  me  is  which  of  these  two 
conflicting  views  is  the  correct  one  and  I  have  no  hesitation  in 
holding  that  the  view  taken  by  the  Divisional  Judge  is  errone- 
ous. There  is  no  question  in  this  case  at  all  as  to  the  validity 
or  otherwise  of  the  adoption,  as  it  seems  to  have  been  ad- 
mitted that  by  custom  Mahtab  had  full  power  to  adopt  Gur- 
bachna as  his  son,  the  sole  point  in  respect  of  which  the  parties 
are  at  issue  being  whether  the  boy  has  as  a  matter  of  fact 
been  adopted  by  Mahtab.  The  Divisional  Jnd  ye  is  clearly  wrong 
in  holding,  by  reference  to  No.  40  P.  B.  1905,  (')  that  in  a 
case  of  this  kind,  apart  from  tho  execution  of  a  deed  of  adop- 
tion by  the  adoptive  father,  previous  treatment  of  the  boy  as 
adopted  son  is  necessary.  The  relevant  passage  in  the  above 
judgment  at  pages  145 — 146  runs  as  follows  :— « 

"  Even  if  this  early  adoption  be  treated  as  not  proved,  we 
"  hold  that  the  execution  of  the  deed,  coupled  with  the  adopter's 
"  clear  statement  in  court  and  continuous  subsequent  treatmont 
"  is  sufficieut   to  constitute  Budh    Singh    the     adopted   son   or 

"appointed    heir    of   Nihal    Singh The   only  question  then 

"  appears  to  be  whether  the  adoptive   father  has  expressed    his  in- 
"  tention  in  an  unequivocal  manner." 

(»)  40  P.  B,  19P5  (liudh  Singh  v.  Mala  Singh). 
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After  discussing  some  of  the  publisbed  decisions  of  this  court 
bearing  on  the  point,  the  learned  Judges  go  on  to  say  at  page 
146,  paragraph  3  :«— 

"  Following  the  principles  laid  down  by  these  authorities 
u  we  hold  that  the  execution  and  registration  of  the  deed, 
"  coupled  with  Nihal  Singh's  declaration  in  court,  were  quite 
"  sufficient  to  show  that  Budh  Singh  was  adopted  by  him." 

One  of  the  decisions  cited  with  approval  in  that  case  is  No.  4 
P.  R.  1892  C1),  in  which  there  was  an  adoption  by  deed  with- 
out the  observance  of  any  ceremonies,  and  in  which  there  was 
no  previous  treatment  as  adopted  son,  but  only  subsequent 
treatment  after  the  deed  up  io  the  death  of  the  adopter,  which 
took  place  foon  after  the  execntion  of  the  deed. 

The  present  caso  is  stronger  than  No.  4  P.  R.  1892  ('), 
as  here  the  plaintiffs  have  rushed  into  court  with  a  suit  for  a 
declaration  within  two  months  of  the  execntion  of  the  deed  of 
adoption  by  Mahtab,  and  have  not  allowed  him  sufficient  time 
to  act  up  to  his  clear  statement  that  he  has  adopted  Gurbachna 
as  his  son.  Mahtab  has  appeared  befoie  me  with  Gurbachna, 
and  though  an  old  man,  he  is  yet  in  vigorous  health,  and  is 
likely  to  live  some  years  longer.  He  is  emphatic  in  his  declara- 
tion that  he  has  adopted  Gurbachna  and  is  treating  him  as  his 
son  ;  and  that  being  so,  the  mere  fact  that  previous  to  the  execu- 
tion of  the  deed  of  adoption  he  did  not  treat  this  boy  as  a  eon 
is  manifestly  insufficient  to  show  that  he  did  not  in  good  faith 
intend  to  adopt  him  and  to  appoint  him  as  his  heir.  Such 
previous  treatment  is  not  laid  down  as  a  sine  qua  non  in  No.  40 
P.  B.  1905  (2)  ;  what  is  necessaty  is  the  clear  expression  of  an  in- 
tention on  tho  part  of  the  adoptive  father  to  adopt  the  boy 
concerned  as  bis  son,  and  that  intention  is  sufficiently  manifest- 
ed by  the  execution  and  registration  of  the  deed  of  adoption 
coupled  with  a  clear  declaration  in  court  and  subsequent  treat- 
ment as  adopted  son.  If  in  this  case  sufficient  time  has  not  elapsed 
since  the  execution  of  the  deed  of  adoption  to  enable  Mahtab 
to  establish  such  subsequent  treatment,  it  is  the  plaintiffs  them- 
selves who  are  to  blame  and  not  the  adoptive  father.  By  rush- 
ing into  couit  with  a  suit  for  a  declaration  almost  immediately 
after  the  execution  of  the  deed  in  question  they  have  deprived 
Mahtab  of  a  reasonable  opportunity  of  proving  continuous  subse- 
quent treatment  of  Gurbachna  as  his  eon  for  a  sufficiently  long 
period,   and   they    cannot   expect  the     court    to   grant  them   a 


(l)  4  P.  R.  1892  (Jeram  v.  Manphul). 

(*)  40  P.  R.  1905  (Budh  Singh  v.  Mula  Singh). 
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declaration  simply  and  solely  because  such  subsequent  treatment 
has  not  taken  place. 

I  therefore  accept  this  appeal  and  reversing  the  decree  of 
the  Lower  Appellate  Court,  restore  that  of  the  first  Court  with 
costs  throughout. 

Appeal  accepted. 


No.  43 

Before  Bon.  Mr.  Justice  Johnstone. 

HARNAM  SINGH  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

M  U  SS  A  MM  AT  H  ARDE  VI- (Defendants)— RESPON  DENTS. 

Civil  Appeal  No.  1165  of  1910. 

Custom — Alienation — Succession — Daughters — Hindu  Laiv—Sodlti    KhaU 
tries,  Mauza  Bhamipura,  Tahsil  Jagraon,  District  Ludhiana. 

Held,  that  the  initial  presumption  in  the  case  of  Khattries  and  especial* 
ly  of  Sodhis  is  that  they  follow  Hindu  Law. 

Held  also,  that  it  had  not  been  proved  that  Sodhi  Khattries  of  Mauza 
Bhamipura,  TahstUagraon,  District  Ludhiana..  follow  agricultural  custom  in 
connection  with  alienation  of,  or  succession  to,  ancestral  immoveable  property 
and  by  Hindu  Law  collaterals  in  the  4th  degree  do  not  exclude  daughters. 

Appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  Additional    Divi- 
sional Judge,  Amballa  Division,  dated  the  18th  July  1910. 

Lajpat  Rai,  for  appellants. 

La)  Chand  and  Sohan  Lai,  for  respondents 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

8th  May  1911  Johnstone,  J.— These  three  appeals   (Nos.    1165  to   1167  of 

1910)  all  turn  upon  the  Fame  point.  Thoy  have  been  tried  to- 
gether  below  and  have  been  argued  together  before  me,  and  a 
single  judgment   will    suffice  to  dispose  of  them  all. 

The   three  suits  were   brought  by  the   same  plaintiffs,    who 
are   reversioners   in  the  4th    degree   of   the   last  male   holder  of 
the  lands   involved,   for   declarations   that   certain     alienations 
made   by  defendants,   widows,   should    have   no    effect     against 
plaintiffs'  rights  after  the  ladies'  deaths. 
The   first  Court  found— 
(a)  That  the  lands  are  not  proved  ancestral ; 
(&)  That   the  parties   follow   their   personal    (Hindu)    law, 
under  which  daughters  are  not  excluded  by  collaterals 
like  plaintiffs  ; 
and  so  that  Court  dismissed  plaintiff's  suits,  but  without  costs. 
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On  apppal  the  learned  Divisional  Judge  (Mr.  Mul  Raj) 
held,  that  tlie  onus  of  proving  that  the  parties  follow  Hindu 
Law  Uy  on  defendants,  and  that  the  onus  had  not  been  dis- 
charged, He  thereupon  accepted  the  appeals  and  remanded 
the  oases  under  order  4),  rnle  23,  Civil  Procedure  Code,  to 
the  first  court  for  retrial. 

Appeal  to  this  Court  (Civil  appeal  793  of  1909)  resulted 
in  the  setting  aside  of  these  orders,  the  suits  not  having  been 
decided  on  a  preliminary  point  and  the  remand  of  appeals 
to  the  Divisional  Court  for  decision  according  to  law;  and  in 
the  end  the  new  Divisional  Judge  (Mr.  Ellis)  in  an  exhaus- 
tive and  able  judgment,  dated  18th  July  1910,  dismissed  the 
appeals,  finding,  as  the  First  Court  did,  that  the  property 
is  not  ancestral,  and  going  on  to  rule  that  the  presumptiou 
03  the  precedents  and  authorities  is  against  Sodhi  Khattris 
following  agricultural  custom  and  that  thh  presumption  has 
not  been  rebutted. 

The  defendants  coming  on  here  on  the  revision  side  bavo 
succeeded  in  having  their  petitions  admitted  as  further  appeals 
under  section  70  (1)  (6),  Punjab  Courts  Act,  upon  the  ques- 
tion of  custom.  The  question  of  the  ancestral  nature  of  the 
land  is  disposed  of  and  cannot  be  touched  upon  here.  I  have 
heard  arguments  on  the  question  of  custom  versus  Hindu 
Law,  and  my  opinion  is  much  the  same  as  that  of  the  learned 
Divisional  Judge,  Mr.  Ellis. 

The  way  I  look  at  the  case    is   this.     The  initial  presumption 

in  the  case  of  Khattris,  and   especially   of  Sodhis,    is   that    tbey 

follow   Hindu   Law*     They   are   not     essentially    agriculturists. 

1    P    R     1910 
and   they    have,    as  a  rule  and    as   a  tribe,    a    priestly   statics.  (Brahmin  cae'$)p). 

The   presumption  has    to    be   met   by  the   plaintiffs    with  proof 

of  a   special    custom,  or  of   special  iucidents   and   circumstances 

calculated,  according   to   the   authorities  to  shift  the   burden  of 

proof.     Mr.  Lajpat  Rai,  speaking  for    the   plaintiffs,  instauces  the 

following  special  circumstances,  namely — 

(i)  Family  established  in  the  village  since  1823. 
(u)  Means  of  subsistence,  agriculture. 

(*»V)  Not  shewn   that  these   Sodhis  exercise  priestly  func- 
tions. 

(iv)  Jar.eo  abandoned, 

(v)  Marriage  by  Kurewd  and  Anand  practised. 

0)  1  P;  R  1910  (Musst.  Mayd  v.  Qurdit  Singh), 
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(vi)  Apart  from  these  3  alienations  there  was  another 
among  Sodhis  of  a  similar  kind  in  connection  with 
which,  it  is  asserted,  that  there   was  a  law  suit  (Chief 

Court  Civil  appeal  60  of  1902),  in  which  the  result 
was  practically  in  favour  of  the  reversioners  and 
against  daughters. 

At  first  sight  all  this  looks  serious  for  defendants,  but  the 
above  contentions  are  liable  to  large  discounts.  In  cases  in 
which  it  has  been  presumed  that  persons,  not  essentially  agri- 
culturists by  race,  follow  agricultural  custom,  much  stress  baa 
always  been  laid  upon  the  question  whether  they  form  a  com- 
pact village  community,  or  at  least  a  compact  and  considerable 
bod j  of  landowners  in  a  more  or  less  homogeneous  village  cf. 
Civil  appeal  997  of  1906,  quoted  in  79  P.  B.  1909  (').  If  they 
do,  and  if  they  have  been  agriculturists  for  generations,  the 
presumption  aforesaid  is  generally  made  ;  but  here,  though 
these  Sodhis  have  held  land  in  the  village  for  nearly  90  years, 
they  did  not  come  in  with  the  founders,  they  are  only  kabza 
vialiks,  they  number  only  5  families,  holding  100  acres  of  land 
out  of  a  village  area  of  3,000  acres.  Then  there  is  no  positive 
evidence  one  way  or  the  other,  whether  they  live  solely  by 
agriculture ;  one  would  imagine  it  would  be  difficult  for  5 
families  to  live  on  the  profits  of  so  small  au  area  as  that  stated 
above.  As  to  abandonment  of  janeo  aud  no  actual  exercise 
of  priestly  functions,  see  the  analogous  case  58  P.  B.  3906,  (2) 
dealing  with  Brahmans  who  had  become  Sikhs,  I  do  not 
think  much  can  be  inferred  from  the  adoption  of  irregular 
marriage  customs,  and,  after  considering  the  facts  and  results 
of  Civil  appeal  6  )  of  1902  aforesaid,  which  was  compromised 
in  a  manner  very  unfavourable  to  the  reversioners,  I  caunot 
see  that  it  helps  plaintiffs. 

Of   the  rulings  quoted  by   counsel   the  following   relate    to 
Sodhi  Khattris  — 

84  P.  B,  1898  F.  B.  (3)  (Tahsil  Zira,  District  Ferozepore), 
50  P,  B.  1895  (4)  (Tahttl  Muktsar,  District  Ferozepore),  Civil 
appeal  26*7  of  1884  (District  Ferozepore),  79  P.  B.  1909  (■) 
(Jahsil  Batala,  District  Gurdaspur).  In  84  P.  B.  1898  (:5),  a 
Full  Bench  case,  it  was  assumed  for  the  purposes  of  the  refer- 
ence that  the  parties  followed  custom  ;  the  ruling  is  of  no  use 
to  us  here.     In  50  P.  B.    1895    (4)   it  was  found  upon  instances 

0)  79  P.  B.  1909  {Sardar  8inghv.  Mahnraj  Das). 

(')  58  P.  R.  190G  (Gopal  Singh  v.  Sukha  Singh). 

(»)  84  P.  R.  18F8  F.  B.  (Harvans  Singh  v.  Harnam  Singh). 

{*)  80  P.  R.  1895  {Sodhi  Kartar  Singh  v.  Sher  Singh). 
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and  the  opinions  of  aged  and  respectable  persons  that  rever- 
sioners could  control  alienations.  I  cannot  see  how  this 
case  helps  the  plaintiffs,  as  it  was  decided  on  its  own  special 
facts.  The  unpublished  judgment  seems  to  me  to  have  uo 
bearing  on  the  case  before  me  ;  and  79  P.  R.  If  09  (*)  is  all 
in  favour  of  defendant.  In  that  case  I  explained  what  was 
in  my  opinion  the  proper  way  of  looking  at  these  cases. 

There  are  some  Bedi  Khattri  cases  that  are  worth  looking 
at  in  this  connection— e.  g.,  122  P.  R.  1893  (2),  33  P.  R.  1907  (3), 
and  21  P.  R.  1896  (4),  all  from  Hoshiarpur.  In  33  P.  R. 
1907  (3)  one  test  in  questions  like  the  present  was  stated  to  be 
the  adoption  of  agriculture  as  a  means  of  livelihood  for  several 
generations  ;  that  is  to  say,  the  absence  of  this  iucident  was 
held  to  be  fatal  to  the  plea  that  custom  was  followed.  But 
it  must  not  bo  supposed  that  in  all  cases  the  existence  of  this 
incident  is  sufficient  in  itself  to  prove  the  opposite. 

Considering  all  these  authorities  and  the  facts  of  the 
present  case,  and  the  entire  absence  of  positive  proof  of  the 
adoption  of  agricultural  custom  by  this  family,  I  have  no  hesita- 
tion in  agreeing  with  the  learned  Divisional  Judge  that  these 
Sodhis  of  mauza  Bhamipura,  talisil  Japraon,  district  Ludbi-m*, 
do  not  follow  agricultural  custom  in  connection  with  aliena- 
tions of,  or  succession  to,  ancestral  immoveable  property  but 
follow  Hindu  Law,  and  that  collaterals  in  the  4th  degree  do 
not  excludo  daughters. 

I  dismiss  all  three  appeals  with  costs. 

Appeal  dismissed. 


No.  44- 

Before  Hon.  Sir  Arthur  Reid,  Kt.  Chief  Judge,   and  Hon.  Mr, 

Justice  Johnstone. 

NATHU  AND  OTHERS -(Plaintiffs) -APPELLANTS, 

Versus 

RAHMAN  AND  OTHERS— (Defbndants)— RESPONDENTS. 

Civil  Appeal  No.  37  of  1909. 

Custom—  Adoption— Muhammadan    Jats,   Qirhshaukar    tahsil,   Ho3hiar- 

pur  district — Adoption  of  daughters  son —presumption  against   its  validity 

Riwaj-i-am — consent   of  nearest  collateral — Limitation  in  suit  for  possession — 
Indian  Limitation  Acts  of  1877  and  1908,  Schedule  II,  articles  118  and  144. 


(»)  79  P.  R.  1909  (Sardar  Singh  v.  Maharaj  Das). 
(«)  122  P.  R.  1893  (Rhazan  Singh  v.  Maddi). 
(»)  33  P.  R.  1907  {Nihal  Chand  V.  Bhagivan  Singh). 
(*)  21  P.  R.  1896  (Uttam  Singh  7.  Jhanda  Singh). 
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Held,  following  the  interpretation  in  98  P.  R.  1908  O  of  the  Privy 
Council  Ruling  reported  in  Tirbhmvan  v,  Bameshar  (2),  that  a  suit  for 
possession,  where  an  adoption  is  set  up  in  defence,  is  governed  by  article 
144  and  not  article  118  of  the  Limitation  Acts  of  1877  and  1908  and  that  the 
Full  Bench  Ruling  in  86  P.  R.  1905  (s)  must  be  held  to  have  been  over- 
ruled by  the  Privy  Council. 

Held  also,  following  50  P.  R.  1893  F.  B.  t4)  that  the  general  presump- 
tion  among  Jats  of  the  Garhshankar  tahsil,  Hoshiarpur  district,  is  that 
the  adoption  of  a  daughter's  son  is  invalid,  and  that  no  special  custom  in 
favour  of  its  validity  had  been  proved,  the  mere  entry  in  the  Riwaj-i-am 
unsupported  by  instances  being  insufficient  for  the  purpose. 

Held  further,  that  the  consent  of  the  brother  of  the  adoptive  father 
(a  sonless  man)  did  not  bind  the  more  distant  collaterals,  the  plaintiffs. 

Further   appeal  from  the  decree  of  A.  E.  Martineau,  Esquire,  Divi- 
sional Judge,  Delhi  Division,    dated  the  "iih  February  1907. 

Shadi  Lai,  for  appellants. 

Oertel  and  Sham  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 
bth  May  1911.  Johnstone,  J.— Certain    agnatic    relations  of  one  Chela  de- 

ceased, being  related  to  him  in  the  8th  and  more  distant 
degrees,  have  sued  defendant,  Rahman,  and  13  pro  forma  de- 
fendants  for  his  landed  property.  Defendants  resisted  the  claim 
on  grounds  of  locus  standi  of  plaintiff?,  time-bar,  acquiescence, 
and  an  alleged  adoption  of  himself  as  a  daughter's  son  by 
the   said  Chela. 

The  first  Court  held  that  the  suit  was  time-barred  under 
article  118,  schedule  II,  Limitation  Act,  1877.  That  Mehra,  bro- 
ther of  Chela,  and  certain  plaintiffs  acquiesced  in  the  mutation  in 
favour  of  defendant  1  in  1896  ;  that  plaintiffs  are  certainly 
reversioners  of  Chela  and  that  the  alleged  adoption  took  place 
and  is  valid  becanee  consented  to  by  Mohra.  The  lower 
appellate  Court  agreed  that  the  suit  is  barred  by  time  and  by 
Mehra's  acquiescence,  but  also  held  that  the  adoption  was  in- 
valid inasmuch  as  the  presumption  against  the  validity  of  such 
adoptions  established  by  50  P.  R.  1893  F.  B.  (])  had  not  been 
rebutted . 

A  s  regards  limitation  the  question  in  the  abstract  is  not 
an  easy  one,  but  we  think  we  must  follow  the  interpretation 
in  96  P.  R  1908  Q)  of  the  P.  C  Ruling  in  Tribhawan  v. 
Rameshar  (2)   and  bold  that  not  article  118,  but  article  144  of  tho 

Kl)   9J  /'.  Jl.  1908  (Surjan  Singh  v.  Kharak  Singh;. 
(»)  U906)  I.  L.  R,  28  All.  727. 
<8)  80  P.  R.  190?  F.  B.  (Karam  Dad  v.  Nathu). 
x)  50  P.  R.  1K93  F.  B.  {Ralla  v.  Budha). 
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limitation  schedule  is  applicable.  The  important,  part  of  tbe 
P.  C.  Ruling  for  our  purposes  is  the  last  3  paragraphs  on  p. 
739  to  understand  which  fully  it  is  necessary  to  bear  in  mind  the 
wording  of  article  129,  schedule  II,  Limitation  Act,  1871,  and 
article  118  of  the  similar  schedule  of  the  Act  of  1877,  res- 
pectively : — 


129 
(IX  of 
1871) 


118 

(XV  of 

1877> 


Description  of  suit. 


To  establish  or  set  aside 
an  adoption. 


To  obtain  a  declaration 
that  an  alleged  adoption 
is  invalid  or  never  in 
fact  took  place. 


Period  of  Limi- 
tation. 


Twelve  years 


Six  years 


Time  when  period  begius 
to  run. 


The  date  of  the  adoption  or 
(at  the  option  of  the  plain- 
tiff; the  date  of  the  death  of 
the  adoptive  father. 

When  the  alleged  adoption 
becomes  known  to  the  plain- 
tiff. 


Before  the  P.  C.  tho  defendant,  who  relied  upon  an  adop- 
tion of  himself  and  pleaded  limitation,  took  his  stand  upon 
the  Act  of  1871,  admittiug  that  he  had  no  case  for  limitation 
if  Act  XV  of  1877  applied.  Mr.  Oertel  strangely  contends 
that  the  P.  C.  upon  this  went  on  to  hold  that  even  if  the 
suit  is  one  for  possession  by  a  reversioner  and  it  is  met  by 
a  plea  of  an  apparent  adoption,  the  limitation  for  the  suit 
will  be  that  applicable  to  suits  to  "  sat  aside  "  or  award  adop- 
tions. We  are  unable  to  sse  how  the  last  two  paragraphs  of 
p.  739  can  be  read  in  this  way.  Their  lordships  evidently 
intended  to  lay  it  down  that  in  such  a  case  the  lapse  of  12 
years  (see  article  129  in  the  Act  of  1891)  did  not  give  title  to 
the  adopted  person,  which  is  tantamount  to  saying  that  the 
limitation  for  such  a  suit  is  not  the  limitation  for  a  suit  to 
set  aside  or  avoid  an  adoption  but  that  for  a  suit  for  posses- 
sion of  immoveable  property.  The  words  "  on  this  short 
"  ground  "  which  occurs  in  the  last  paragraph  of  the  same 
page  refer,  we  may  point  out,  to  the  ground  taken  in  the 
previous  paragraph  the  remaining  words  of  the  last  paragraph 
meaning  "  regardless  of   whether  the  alleged  adoption,  &c." 

Generally  speaking,  this  was  the  view  taken  by  the  Judges 
of  the  Madras  H.  C.  in  Velaga  Maugamma  v.  Bandla  Mudi  (l) 
and  see  also  Karnam  Rama  v.    Venkaba   (2),   and   a  similar  ex- 


(»)  (1907)  I.  L.  R.  30  Mad.  308. 
(»)  (1907)  17  Mad.  Law  J.  282. 
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position  of  the  law  was  given  in  96  P.  B.  1908  0),  above 
cited.  Mr  Oertel  contends  farther  that  this  Court  is  bound 
by  86  P.  B.  1905  F.  B.  (2)  and  56  P  R.  1903  F.  B.  (3)  at 
pp.  244,  246,  247  and  Jagadamba's  case  (4),  none  of  which, 
he  says,  were  over-ruled  by  Tirbhuwan  v.  Rameshar  (5)  afore- 
said. A  few  explanatory  remarks  upon  those  rulings  will 
show  that  this  contention  is  futile. 

In  56  P  R.  1903  F.  B.  (3),  at  p.  244  it  is  said  that 
since  the  publication  of  Malkarjun  v.  Narhari  (6),  this  Court 
has  held  that  where  an  alienation  has  not  been  set  aside  with- 
in the  time  allowed  by  article  91,  schedule  II,  Limitat:on  Act, 
1877,  a  later  suit  for  possession  is  barred.  The  case  under 
consideration  was  one  not  of  adoption  but  of  alienation  and 
all  that  the  ruling  comes  to  is  that,  while  the  Jagadamba 
case  must  be  held  to  settle  the  law  as  regards  adoption  cases 
it  does  not  follow  that  it  settles  the  law  as  to  other  kinds  of 
cases.  Thus  the  P,  C.  ruling  in  28  All.  clearly  operates  to 
over-rule  this  expression  of  opinion  as  to  the  effect  of  the  Jaga- 
damba case  in  cases  of  adoption. 

Jagadamba'' s  cise  was  One  under  the  Act  of  1871.  The 
words  in  that  Act  are  "  to  set  aside  an  adoption,  and  it  was 
held  that  the  rule  of  limitation  give*:  by  that  article,  applied 
to  all  suite  in  which  the  suitor  could  not  succeed  without  dis- 
placing an  apparent  adoption  in  virtue  of  which  the  opposite 
party  was  in  possession.  It  is  clear  that  the  I*.  C.  has  in  the 
Allahabad  case  ruled  that  under  Act  XV  of  1877,  which  is 
identical  in  its  article  118  with  Act  V  of  1908,  the  limitation 
in    suits  for  possession  is  not  that  contained  in  that  article. 

The  Full  Bench  ca*e  86  P.  R.  of  1905  (3)  is  of  an 
earlier  date  than  the  P.  C.  Ruling  in  28  All.  In  it  a  distinc- 
tion was  drawn  between  cases  in  which  the  adoption  is  done 
with  authority  but  by  way  of  improper  exercise  of  that  author- 
ity and  cases  in  which  the  adopter  has  "  no  inherent  power 
M  to  adopt."  It  was  ruled  that  article  118  would  apply  in  the 
former  class  of  ca^es  but  not  in  the  latter.  If  we  are  right  in 
our  interpretation  of  the  Allahabad  case,  then  clearly  the 
Full  Bench  dic'um  is  ovei -ruled  and  cannot  now  be  followed 
by  up. 

(')  9G  P.  R.  1908  {8urjan  Singh  v.  Kharah  Sinyh). 

(')  86  P.  R.  1905  F.  B.  (Karam  Dad  V.  Nathit). 

(»j  66  P.  R.  1903  F.  B.  (Dheru  v.  Sidhu). 

(4)  (1886)  /.  L.  R.  13  Cal.  308  P.  C. 

(d)  (1906)  l.L.R.  2*  All.  727. 

[•)  (1901)  /.  L.  R.  25  Bom.  337  P.  C. 
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We  therefore  find  that,  Mr.  Oertel's  contention  is  untenable 
and  following  the  pronouncement  of  the  P.  C.  we  hold  that  the 
suit,  hiving  been  filed  within  12  years  of  the  commencement 
of  the  adverse  possession  of  defendant  I,  is  under  article  144 
of  the  Limitation  Schedule,  within  time. 

The  next  point  is  whether  the  snit  is  barred  by  the 
acquiescence  ofMehra  or  of  the  plaintiffs  themselves.  Mehra 
was  a  sonless  man,  and  we  think  no  argument  is  necessary 
to  shew  that  his  acquiescence  in  his  brother's  act  dees  not  bind 
plaintiffs.  The  parties  are  Muhammadan  Jats  and  eo  are  sub- 
ject, to  Punjab  agricultural  custom,  and  according  to  that 
custom,  as  has  been  repeatedly  held,  acquiescence  and  consent 
by  a  brother  like  Mehra  does  not  bind  the  next  reversioners. 
Fuither  there  is  no  proof  of  acquiescence  or  consent  by  the 
plaiDtifls  except  certain  unsatisfactory  oral  evidence.  We 
over-rule  the  learned  Divisional  Judge  hei*e  and  find  for  the 
plaintiffs. 

But  the  Divisional  Judge  has  also  held  that  the  adoption 
is  invalid  and  this  finding  Mr,  Oertel  contests.  He  admits 
that  50  P.  B.  1893  F.  B.  (})  is  against  him,  but  he  points  to 
tho  following  rulings,  namely,  79  P.  B.  1901  (2),  116  P.  B. 
1901  (3),  and  Civil  Appeal  75  of  1901  published  as  86  P.  B. 
1904  (*)  as  being  in  bis  favour.  It  may  be  taken  that  tho 
Full  Bench  case  merely  lays  it  down  that  among  Punjabi 
agriculturists  any  one  asserting  that  the  adoption  of  a  daughter's 
son,  like  defendant  1  in  this  case,  is  valid,  must  prove  a  special 
custom  to  that  effect.  79  P.  B.  3901  (2)  is  a  case  of  Kangra 
Brahmins  and  can  have  little  bearing  upon  a  case  of  Delhi 
Jats.  In  ii  the  Judges  carefully  limited  their  remarks  to 
cases  of  persons  belonging  to  non-agricultural  tribes  and  we 
can  safely  ignore  the  ruling  here.  The  ruling  printed  at 
116  P.  B.  1901  (3)  deals  with  the  matter  of  limitation,  which 
we  have  already  decided  and  also  lays  it  down  that  50  P.  B. 
1893  F.  B.  (!)  merely  prescribes  tho  "  general  "  presump- 
tion against  the  validity  of  a  daughter's  son  to  be  made  "  at 
"  the  outset,  irrespective  of  any  evidence  such  as  Wajib-ul-art 
11  or  liiicaj-i-am  or  precedents  which  may  be  forthcoming  at  a 
"  later  stage  of  the  case."  Ultimately,  the  adoption  of  a 
daughter's  son  was  held  valid  among  those  Hindu  Jats  of 
Garhshankar  tahsil,    district    Hoshiarpur,    because  there   were 


(')  50  P.  R.  1893  F.  B.  (Ralla  v.  Budhd). 
(J)  79  P.  R.  1901  {Sohnun  v.  Ram  Dial). 
(3)  116  P,  R.  1901  (Hemraj  v.  Sahiba). 
(<)  86  P.  R.  1904  (Chuttan  V.  Bam  Chand). 
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in  its  favour  four  instances  quoted  in  the  Biwaj-i-am,  two  veri- 
fied instances  cited  in  Court,  and  long  silence  on  the  part  of 
the  reversioners. 

In  the  ruling  Civil  Appeal  75  of  1901,  published  as  86 
P,  B.  1904  ('),  a  case  of  Delhi  Brahmins,  held  governed  by  a 
special  custom  of  their  own,  it  was  ruled  that  the  evidence 
proved  numerous  successions  of  daughter's  sons.  It  is  clear  that 
such  a  ruling]  as  this  cannot  affect  the  general  presumption 
prescribed  in  the  Fnll  Bench  case  of  1893, 

In  the  present  case,  then,  we  must  hold  that  the  presump- 
tion prescribed  in  50  P.  B.  1893  F.  B.  (2)  stands  and  on  the 
record  there  is  no  proof  of  a  special  custom.  No  doubt 
there  is  an  entry  of  a  special  custom  in  the  Biwaj  i-am,  but 
it  is  not  supported  by  instances  quoted  in  itself  nor  by  verified 
instances  mentioned  by  witnesses.  All  or  nearly  all  of  defend- 
ant's own  witnesses  say  plainly  that  there  are  in  the  tribe  no  in- 
stances  of  adoption  of  a  daughter's  son  ;  and  though  the  patwari 
mentions  a  few  instances,  they  are  of  a  very  doubtful  descrip- 
tion. 

To  sum  up,  we  hold  that  the  suit  is  not  barred  by  time 
beciuse  under  the  P.  C.  Ruling  in  lirbhuivan  v.  Bameshar  (8) 
in  a  suit  for  possession  by  a  reversioner  against  a  person  who 
claims  to  hold  a  deceased  persou's  immoveable  property  in  virtue 
of  an  adoption  by  the  latter,  article  1 18,  schedule  II,  Limita- 
tion Act,  1877  or  1908  has  no  application,  the  limitation 
applicable  being  that  for  a  suit  for  possession  of  immoveable 
property.  As  a  corollary  we  also  6nd  that  the  P.  B.  F.  B> 
1  905  (*)  is  no  longer  a  guide  and  that  article  118  does  not  apply 
in  either  of  the  classes  of  cases  specified  in  that  judgment. 
We  also  hold  that  the  general  presumption  among  Jats  of  the 
Garhshankar  tahsil  of  the  Hoshiarpur  district  being,  that  the 
adoption  of  a  daughter's  son  is  invalid,  no  special  custom  has 
in  this  case  been  made  out  in  favour  of  the  validity  of  such 
an  adoption.  Lastly,  we  hold  that  no  acquiescence  such  as 
would  bar  the  suit  has  been  established. 

For  these  reasons  we  accept  the   appeal  and  decree   plaintiff's 
claim  with  costs  throughout. 

Appeal  accepted, 

(l)  86  P.  R.  1904  (Ghutlan  v.  Ram  Chand). 
(*)   50  P.  R.  1893  F.  B.  (Ralla  V,  Budha). 
(»)  (190G)  l.L.  R.  28  All.  727. 
(*)  86  P.  R.  1905  F.  B.  (Karaw  Dad  v.  Nathu). 
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No-  45. 

Before  Eon.  Sir  Arthur  Reid,Kt.  Chief  Judge,  and  Hon.  Mr. 

Justice  Johnstone. 

AZrM  AND  OTHERS -(Plaintiffs)  -APPELLANTS, 

Versus 

ISMAIL  AND  KADIR  B A KSH— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  1283  of  1909. 
_  Custom — Adoption — of  step-son — Arains— Jullundur  city. 

Held,  that  the  respondents,  on  whom  the  burden  of  establishing  the 
custom  was,  had  failed  to  prove  that  a  sonless  Arain  of  Jullundur  city  can 
adopt  his  step-son,  who  is  not  of  his  got. 

Further   appeal  from    the   decree   of  Q.  Q.  Henrtques,  Esquire, 
Divisional  Judge,  Shahpur  Division,  dated  the  6th  October  1909. 
Sheo  Narain,  for  appellants. 
Kamal  ud-din,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Sir  A  rthub  Reid,  C.    J. — The  question  for  consideration   is     Qth  May  19\  I. 
whether  a   eonlesa  Arain  of  Jullundur  city  cau  adopt  his  step-son 
who  is  not  of  his  got. 

The  lower  appellate  Court  has  held  that  he  can,  relying 
on  the  fact  that  no  religious  principle  underlies  customary 
adoption  by  a  Mahomedan  and  cited  2  instances.  The  plaintiffs 
appeal— 

The  1st  instance  cited  by  the  lower  appellate  Court  was  a  de- 
cision by  an  officiating  District  Judge,  who  cited  three  instances 
for  the  conclusion  that  a  gift  of  ancestral  immoveable  property 
to  daughters  and  a  step-son  was  good  against  collaterals, 

The  2nd  was  a  gift  to  a  step-son  maintained  by  a  sub- 
ordinate Civil  Court.  Both  decisions  were  in  1898.  In  the  1st 
case  the  step-son  had  been  brought  up  as  a  son,  and  married 
by  the  step-father.  The  instances  cited  by  the  Court  were  of 
step-sons  inheriting  with  sons.  Some  only  of  the  collaterals 
sued,  and  the  instances  cited  were  very  possibly  of  sons  who 
had  developed  affection  for  the  step-sons. 

In  the  2nd  instance  the  burden  of  establishing  a  custom 
entitling  the  plaintiff  collateral  to  oppose  a  gift  of  occupancy 
rights  to  a  step-son  was  laid  on  the  plaintiff,  following  31  P.  R. 
1896  (1). 

(')  31  P.  R.  1896  F.  B.  \Didaru  v.  Banna), 
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The  instance  of  1874  referred  to  by  the  Court  of  1st  instance 
was  of  a  suit  by  a  son  against  a  step-son,  on  the  allegation  that 
his  father  had  given  land  to  the  step-son,  on  condition  of  the 
latter  paying  some  debts  of  the  doner  which  the  donee  failed  to 
pay.  The  decision  was  based  on  the  failure  to  fulfill  the  condition. 

The  Riwaj-i  am  is  agaicist  the  step-son  and  the  plaiutiffs 
are  the  brother  and  2  nephews  of  the  step-father,  the  adopter. 
In  24  P.  R.  1905  (*)  it  was  held  that  the  defendants,  Arains 
of  the  Jullundur  tahsil,  had  failed  to  prove  that  a  sonless 
proprietor  could  give  ancestral  estate  to  his  sister's  son  of 
another  got  in  the  presence  of.  male  agnates. 

55  P,  R.  1905  (2)  was  to  the  same  effect,  tho  talisil  of 
the  Jullundur  district  in  which  the  property  was  situate  not 
being  specified. 

In  59  P-  R.  1893  F.  B.  (8),  a  case  between  Arains  of  tho 
Nawashahr  tahsil,  Jullundur,  it  was  held  that  the  burden 
of  proving  a  custom  making  the  adoption  of  a  daughter's  son, 
without  the  consent  of  sons  of  a  brother,  valid  against  them 
was  on  the  party  setting  up  the  custom. 

It  was  further  held,  that  when  a  sonless  man,  in  any  land- 
holding  group  which  recognizes  a  power  to  adopt,  asserts  that 
be  is  competent  to  adopt  a  non-agnate  in  the  presence  of  near 
agnates  without  their  consent,  the  presumption  at  the  outset 
is  against  the  power. 

12  P.  R.  1892  (*),  19  P.  R.  1903  (6),  and  51  P.  R.  1906  («J 
cited  for  the  respondents  do  not  help  them,  and  they  obtain 
no  assistance  from  the  dicta  at  p.  230  of  the  1893  F.  B.  cited 
above. 

The  respondents  have  failed  to  discharge  the  burden  of 
establishing  the  custom  set  up  by  them,  and  the  appellants' 
suit  must  be  decreed. 

We  decree  the  appeal  and  restore  the  decree  of  the  Court 
of  1st   instance,  with  costs  of  all   Courts.     Judgment  pronounced. 

Appeal  accepted. 


0)  24  P.  R.  1905  (Ilahia  v.  Qasim). 

m  55  P.  R.  1905  (Rukna  v.  Qhuus). 

(3)  50  P.  B.  1893  F.  B,  (Bulla  y.  Budha) 

\*)  12  P.  R.  1892  F.  B.  (8ita  Ram  v.  Raja  Ram). 

(*)  19  P.  B.  1903  (Bayat  Muhammad  v.  Ali  Bakhth). 

(•)  51  P.  R.  1906  (Chajju  v.  Dalipa). 
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No.  46. 

Before  Ron.  Mr.  Justice  Rattigan  and  Bon.  Mr.  Justice 
Shah  Din. 

RAM  NARAIN   AND  THE  AMRITSAR  COTTON  MILLS 
COMPANY,  LIMITED— (Plaintiffs)— APPEL- 
LANTS, 

Versus 

RAM  KISHBN  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  128  of  1911, 

Companies — acts  of  diiectors,  not  properly  appointed — Indian  Companies 
Act,  IV  of  1882,  section  92 — Form  of  suit — error  in,  not  ground  for  inter' 
ference  by  Appellate  Court — Company  made  plaintiff  ivithout  its  express 
consent — Civil  Procedure  Code,  Act  V  of  1908,  section  99,  and  Order  1,  rule 
10  (3) — Court's  interference  with  matters  of  internal  management — Chairman 
of  meeting  not  liable  to  damages  fur  coming  to  lorong  decision. 

Held,  that  acts  bond  fide  done  by  a  director  or  manager  of  a  Company 
are  valid,  notwithstanding  an>  defect  that  may  afterwards  be  discovered 
in  his  qualification  and  this  applies  not  only  between  the  company  and  out- 
siders, but  also  between  the  Compauj  and  its  members— Indian  Companies 
Act,  1882,  section  92. 

Held  also,  that  the  form  of  a  suit  is  not  bad  because  the  relief  prayed 
for  does  not  affect  each  defendant  equally,  and  also  that  even  if  the  suit  had 
been  open  to  objection  on  the  ground  of  misjoinder,  there  having  been  up 
material  prejudice  to  the  defendants  on  the  merits,  the  decree  of  the  lower 
Court  could  not  be  reversed  merely  on  this  technical  ground— Civil  Procedure 
Code,  section  99. 

Held  also,  that  a  Company  cannot  be  made  plaintiff  in  a  suit  without  its 
consent  expressly  given  (order  1,  rule  10  (3)  of  the  Code)  and  neither  one 
or  several  shareholders  can  sue  in  the  name  of  the  Company  unless  they 
were  authorised  by  the  majority  at  a  general  meeting  of  the  Company  or 
shewed  that  they  have  exhausted  all  reasonable  means  of  obtaining  the  in- 
stitution of  the  suit  by  the  Company  or  that  the  case  is  one  of  urgency  and 
the  plaintiff  has  the  support  of  the  majority. 

Held  also,  that  one  or  more  shareholders  suing  on  his  or  their  own 
behalf  cannot  obtain  in  a  Oour  of  law,  a  declaration  that  the  election  of 
certain  persons  as  directors  was  null  and  void  on  account  of  irregularities 
or  even  illegalities  in  their  election,  nor  an  injunction  to  restrain,  thoso 
persons  from  acting  as  directors,  these  being  matters  relating  exclusively  to 
the  internal  management  of  the  Company,  with  which  Courts  generally  decline 
to  deal  at  the  instance  of  any  person  other  than  the  Company  itself. 

Held  also,  that  a  chairman  presiding  at  a  meeting  of  a  Company  has  to 
decide  to  the  best  of  his  judgment  all  questions  that  arise  at  such  meeting, 
e.g.  the  right  of  persons  to  vote  or  their  disqualification,  and  if  he  acts  bona 
Jidet  he  is  not  liable  to  pay  damages  to  any  party,  who  can  afterwards  satisfy 
a  Court  of  law,  that  a  particular  ruling   of  the  chairman  was  erroneous  or 
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that  it  resulted  in  Bucb  party  being  deprived  of  a  right  to  which  he  is  sub- 
sequently found  entitled. 

Appeal  from  the  decree  of  P.  L.  Barker,  Esquire,  District  Jvdge, 
Amritsar,  dated  the  %Zrd  January  1911. 

Grey  and  Beechey,  for  appellants. 

Shadi  Lai  and  Parker,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 
nth  May  1911.  RattigaN)  J.—Qx   the  19th  March    1910,  plaintiff  No.  1,  Lala 

Ram  Narain,  filed  a  plaint  in  the  Court  of  the  District  Judge 
of  Amritsar  and  in  this  plaint  he  complained  of  certain  wrong 
done  to  him,  as  a  shareholder  of  the  Amritsai  Cotton  Mills 
Company,  Limited,  at  the  annual  general  meeting  of  the  mem- 
bers of  that  Company,  which  wae  held  on  the  27th  February 
1910.     The  said  plaint  runs  as  follows  ; — 

"  1.  That  the  plaintiff,  Lala  Ram  Narain,  is  and  has,  for 
"  some  years,  been  a  registered  shareholder  of  the  Amritsar 
"  Cotton  Mills  Company,  the  head  office  of  which  is  at 
"Amritsar,  owning  in  his  own  light  81  shares  and  was  the 
*  registered  holder  and  owner  of  such  shares  on  the  27th  FeLru- 
"  ary  1910  when  the  annual  ordinary  general  meeting  of  the 
"  shareholders  was  held  at  Amritsar. 

;<  2.  That  the  plaintiff,  LaJa  Ram  Narain,  was  present  at 
"  the  said  meeting  aud  had  come  to  vote  at  such  meeting  and, 
"  with  that  view  in  accordance  with  article  59  of  the  Articles 
(i  of  Association,  had  previously  deposited,  at  the  registered 
office  of  the  Company  more  than  48  houis  before  the  meeting, 
"  K5  proxies  comprising  1,082  votes  of  which  a  list  is  herewith 
t  appe:.(?ed,  and  thus  the  said  plaintiff  was  in  possession  of  1,082 
"  votes  under  the  pi oxies  and  33  votes  under  his  own  shares 
"  which  1,125  votes  he  intended  to  ute  at  the  meeting. 

"  3-  That  the  defendant  I,  Dr.  Ram  Kishen,  acted  as 
u  director  and  chairman  at  the  said  meeting  though  he  was 
"  not  duly  qualified  to  act  as  such  and  was  not  even  a  director 
"  of  the  Company  by  the  reason  of  tho  facts  (a)  that  he 
"  whs  then  holding  and  for  some  time  had  been  holding  an 
u  office  of  profit,  viz.,  that  of  Medical  Officer  drawing  a  ealary 
"  of  Rs.  300  per  annum  under  the  Company  and  was  thus  under 
"  article  82  incapable  of  acting  as  director,  and  (6)  that  his 
"  sou,  Sri  Kishen,  who  its  joint  with  him  in  food  and  estate  as 
"  a  member  of  a  joint  Hindu  family,  was  also  holding  au  office 
"  of  profit,  viz.,  that  of  EugiDeer  on  u  salary  of  Rs.  200  per 
"  mensem  under  the  Company. 
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"  4,     That   at   the   said  meeting  the    plaintiff     Lala   Ram 
Narain    was   not     permitted    by   defendant,    Dr.  Rim  Kiahen, 
'  to  vote,  either  in  respect  of  his    own  shares  or  the  proxies  held 
by  him,  and   was,    under    defendant    l's    order   as     chairman, 
excluded  from  taking  part  in  the  meeting,    and   that   the  total 
'  number  of  votes  held  by  him  in    his  own'  right  and    under  the 
'  proxies  greatly  exceede  1    the   total    number  of    votes     held   by 
the  other  members  present  at  the  meeting,  many    of  wb  >m  also 
»'  were  willing    to  vote    with    the    plaintiff,  and   that,  by  the  un- 
11  lawful  and  unwarranted    action    of   the   said    defendant  1  the 

I  plaintiff  was  deprived  of  his  right",  and  resolutions  were 
passed  at  the  meeting  contrary  to  his  wishes  and  that  of  the 
majority  of  the  shareholders. 
"  5.  That  at  the  said  meeting  the  plaintiff,  Lala  Ram 
Narain,  was  put  up  for  election  a«i  a  director  and  duly  seconded, 
but  the  defendant  1  unlawfully  and  unwarrantably  ordered 
that  the  said  plair  tiff's  election  could  not  take  place,  giving 
as  a  reason  that  the  said  plaintiff  did  not  hold  the  requisite 
number  of  shares,  which  was  not  a  fsct,  and  illegally  prevent- 
"  ed  the  said  plaintiff  from  being  elected  as  director  where- 
"  upin  defendants  2,  3  and  4  were  wrongly  and  invalidly  cd^ctod 
"  and  the  said  plaintiff  was  al*o  wrongly  excluded  from  taking 
"  part  in  the  voting. 

"  6.  That,  but  for  the  fact  that  defendant  1,  Dr.  Ram 
"  Kishen,  was  in  the  chair  and  unlawfully  and  wrongly  pre- 
'*  vented  plaintiff  from  voting  and  from  being  pub  up  for 
"  election,  the  plaintiff,  Lala  Rim  Narain,  would  have  been 
"  elected  a  director  and  the  election  of  defendants  2,  3  and  4, 
*'  would  not  have  been  passed  at  the  meeting  and  as  a  consequence 
"  the  proceedings  and  resolutions  passed  at  the  meeting  of  27th 
"  February  and  especially  the  election  of  defendants  2,  3  and 
u  4  are  null  and  void. 

"  7.  That  the  defendants  1  —  8  are  professing  to  be,  and 
"  to  act,  as  directors  of  the  said  Company  whereas  the  Board  of 
"  Directors  for  the  reasons  aforesaid  is  not  duly  constituted 
"  and  the  defendants  1,  2,  3  and  1>  a^e  not  legally  qualified  and 
"  elected  directors,  and  cannot  act  as  such,  and  that  the  defen- 
"  dants  1  —8  are  intending  unlawfully  to  carry  out  the  reso- 
"  lutions  passed  on  the  27th  February  at  the  aforesaid  meeting 
"  and  to  pay  dividerds  at  the  rate  of  6  per  cent,  per  annum  to 
"  the  shareholders.  -/ 

"  8.  That  the  defendants  1 — 8  have  been  given  notices  of 
11  suit  and  warned'  against  carrying  out  the  resolutions  of 
u  27th  February  and  against  acting  as  directors,  but  they, 
•'    nevertheless,  have  not  heeded  the  notices. 
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"  9.  That  the  cause  of  action  arose  on  the  27th  February 
"  1910  (and  subsequently)  at   Amritsar. 

"  10.  That  plaintiff  values  his  claim  for  the  declaratory 
"  decree  and  injunction  mentioned  below  at  Rs.  3,000  and  his 
"  claim  for  damages  at  Rs,  2,500,  total  value  of  suit  for  juriadic- 
"  tion  and  for  purposes  of  Court  fee  being  Rs.  5,500. 

"  11.     That  it  is   prayed    that   a  decree  be  passed    (1)  de- 
"  daring    that  the    resolutions   passed  at   the  meeting    of  the 
"  shareholders   on    the  27th   February   and,   in  particular,   the 
"  resolutions  authorizing   the  payment  of  dividends  to  the   share- 
"  holders  and  electing   defendants  2,    3  and  4   as   directors,  and 
"  the  proceedings  of  the  meeting   excluding   the   plaintiff   from 
"  voting  and  from    being  elected  as    director   are   null    and    void 
u  and  that  an  injunction   be  issued   to  the   defendants    1 — 8  re« 
"  straining  them  or  such  of  them  as  the  Court  may  order  from 
u  acting   as  directors   and     from   carrying    out   the  resolutions 
M  aforesaid    and  paying  the  dividends  and  that  the  plaintiff,   Lala 
"  Ram  Narain,   may  be  awarded  the  sum  of  Rs.  2,500  as  damages 
"  against    defendant   1,    Dr.  Ram    Kishen,   or  such   defendants 
"  as   may    be   held    liable   to  plaintiff   for  the   injury   done   to 
1  him  on  the  facts   above  stated  and   that  the   costs   of   the   suit 
"  may  be  awarded  to   plaintiff  and  such    further  or   other  relief 
"  as  the  plaintiff  may  be  found  entitled  to. 

"  I,  Ram  Narain,  plaintiff,  state  that  tho  facts  stated  above 
"  in  paragraphs  1,  2,  3,  4,  5,  6,  7,  8,  9,  10  are  true  to  my 
"  knowledge. 

(Sd.)    RAM  NARAIN, 
H.  BEECH EY, 

Counsel  for  plaintiff. 
It  is  admitted  that  this  plaint   was    signed   and   veiified  bv 
Lala  Ram  Narain  alone,    and  that  it  was  on  his   own    initiative 
and  without  any  reference  either  to   the  directors  of   the  Com- 
pany or  to  the  shareholders  of  the    Compauy,   that  the  name  of 
the  Company  was  added  as  a  co-plaintiff.     With  this  plaint,  Lala 
Ram  Narain    presented  an  application    (through  his   Counsel,  Mr. 
Beechey)  in  which  it  was   asserted    that  the  "  real  voice  "  of  the 
Compauy  was  on  plaintiff's  side  and   that  the  latter  was  suing  not 
only  foi  himself,    but    also  in   reality   for  the   Qgmpany   and  the 
majority  of  tho   shareholders.     Plaintiff  therefore   prayed  in  this 
application  that  the  Court  might  be  pleased,  under  order  1,  rule  8, 
of  the  Civil   Proceduie  Code,  "  to  permit  him  to  sue  on  behalf  of 
"  the  aforesaid  shareholders  and  the  Company  ard  to  give  notices 
"as  required   by   the  said   rule."     Plaintiff  further  added  that 
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"  if  the  Court  be  not  pleased  to  allow  the  suit  to  proceed  at 
"  the  instance  of  the  Company,  it  may  be  pleased  to  make  the 
"  Company  a  defendant  along  with  the   others." 

The  persons  who    were    made   defendants   in   the  suit   were 
the  directors  of  the  Company,   each   in  his  individual  capacity. 

Upon  the  said  application  the  District  Judge  passed  the 
following  order: — "Under  order  1,  rule  8,  Civil  Procedure 
"  Code,  1  appoint  plaintiff  to  sue  on  behalf  of  the  145  iliare- 
"  holders  whose  proxies  he  held  for  the  meeting  of  the  Com- 
"  pany  on  the  27th  July  1910,  and  also  on  behalf  of  the  Com- 
"  pany.  Notice  to  such  shareholders  and  the  Company  to  be 
"  given  by  advertisement  in  three  consecutive  issues  of  the 
"  Tribune  and  Hindustan  newspapers  and  in  one  issue  of 
"  the  Punjab  Government  Gazette."  This  order  we.s  dated 
the  19th  March  1910. 

The  defendant    directors,    both   by  separate   petition   and   in 
their   written     statement,    took   exception   to   the  impleading  of 
the  Company     as    a  co-plaintiff.     They   pointed    out  that   under 
article  74  of  the   Company's  Articles    of  Association    it  was  only 
the  directors  of  l  the  Company  who   could  sue  or  be   sued   in  the 
name  of  the   Company   and  that  the    plaintiff  had    no    authority 
from    the   Company   to   use   its   name   as   a  co-plaintiff.     Of  the 
145  shareholders  to  whom    notice   had  been  issued    under  order 
1,  rule  8,  eighteen    applied  to  the  Court  to  be  made  co-plaintiffs, 
and    their    prayer   was     granted.     The   District  Judge,    by    his 
order,  dated  the  21st  May    1910,    held  that     the  plaintiff,    Ram 
Narain,  was  justified  in  impleading    the  Company  ns  a  co-plaintiff 
inasmuch  as  on  the  allegations    in  the  plaint,  the  interests  of  the 
Company  were   on  the   same    side  as  his,    and  that   it   was  not 
neceasary    for  the  plaint  to  be  signed  and  verified  by  the  plaintiff 
Company  as  well  as  by   plaintiff  No.  1  (No.  48,  P.  R.    1896)    (*). 
The  suit  therefore  proceeded   withLala  Ram  Narain  as   plaintiff 
No.  1,  the  Amritsar  Cotton  Mills   Company,  Limited,  as  plaintiff 
No.  2,  and  various  shareholders   as  plaintiffs    No?.   3 — 20.     Fur- 
thermore  plaintiff- No.  1  was   under  the   order  of  the    District 
Judge,   dated   the    19th   March   1910,    puing   on   behalf   of   the 
remaining  shareholders,  in    whose  name  he  held  proxies   for   the 
meeting  of  the  27th  February  1910. 

In  addition  to  pleadings  Lala  Ram  Narain  was  incompetent 
to  implead  the  Company  as  a  co-plaintiff,  the  defendant  direc- 
tors pleaded  that  (1)  there  was  a  mi?  joinder  of  parties  and 
causes  of  action  ;  (2)    the  claim  for  damages    against  defendant 

C)  48  P.  R.  1896  (Chandt  Mai,  v.  Deva  Singh), 
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No.  1  was  personal  to  plaintiff   No,  1  ;  (3)  Ram    Narain's  shares 
were  in  pledge  with  the  Allahabad    Bank  since    1907     and  that 
he  was  therefore  not  in  full  en  joyment  of    hn  rights  as   a  share- 
holder  on  the  27th    February    1910  ;  (4)     some   of  the     proxies 
held  by  plaintiff  No.    1  were   invalid   and     he    had    no  right   to 
make  use  of  33  of   his     own    votes  ;    (5)    defendant    No.    1    was 
the  lawful    chairman  of   the    meeting    and    plaintiff   ^  o.    I   had 
accepted  him  as  such  ;    (6)  the   iesolutions     passed    at  the   meet- 
ing were  perfectly  valid  aud  good  ;  and    (7)    plaintiff   No.  I   was 
ineligible  as  a  candidate  for    a  directorship,  as    his   shares   were 
in    pledge    with    the    Allahabad   Bank,   and    none    the    less    so 
because  the  Bank  had  after  the    closing  of   the  Company's  books 
for  transfer  purposes,  notified  the   secietary    of  the   discharge  of 
the  said  lien.    Defendants  further  generally  pleaded  thit  plaintiff 
No.    1   had  suffered  no  loss    and    was  not  entitled    to   *ny  relief. 
The  District  Judge,  by  his   order   of   the     21st  August    1910,   to 
which    we  have  already    referred,   held  that  there   was   no   mis- 
joinder of  persons  or    causes  of   action  "  inasmuch  as  the  legality 
"  or  illegality  of    the  resolutions  passed    at   the   general   meeting 
"  which  is  of  the  essence  of  the   suit,  is  a  matter    in    which   both 
"  the   Company   and    the     shareholders    are     equally   interested 
4  and  in  which  both    alike  are  entitled    to  relief  as  against   those 
"  whose  wrongful  action    was  the   cause  of    such    illegality."     In 
this  order  he  alsc    held  that  "  if  the    chairman   of    the    Board  of 
"  Directors   so     misconducts    the    proceedings      of    the    general 
"  meeting  of  the    Company    as   to   invalidate  all    the   resolutions 
"  passed  at   that  meeting,    the  Company   has    an   obvious   cause 
"  of  actio t  against   the  chairman   and   the    other     directors   who 
"  support  htm." 

Issues  Nos.  1  and  2  having  thus  been  determined  the  District 
Judge  proceeded  with  the  trial  of  the  case  upon  the  other  issues, 
which  were  as  follows  : — 

"(3).  Are  the  proceedings  of  the  meeting  of  the  27th 
"February  19 10  null  and  void  for  reason  of  the  facts  (a)  that  the 
"  Meeting  was  not  duly  held  aud  convened  having  been  presided 
"  over  by  a  person  who  was  not  competent  to  so  preside  ?  (o)  that 
''  the  plaintiff  (i.e.,  Ram  Narain)  was  improperly  excluded  by  the 
"  chairman  from  voting  or  taking  part  in  the  proceedings  ? 

"(4).  Is  plaintiff  entitled  to  (a)  the  declaration  sought  in 
"  paragraph  1 1  of  the  plaint,  and  (b)  to  any,  and  if  bo,  what 
"  damages  ?  " 

After  taking  the  evidence  of  tie  parties,  the  District 
Judge  held  (1)  that  the  chairman,  Dr.  Ram  Kishen,  was  not 
disqualified  under  article  8?  of  the  Articles  of  Association,  from 


-Joly.IPII.]  CIVIL  JUDGMENTS— No  46.  -tf\ 

being  either  a  director  or  the  chairman  of  the  meeting,  simply 
because  prior  to  his  election  as  such  director,  he  held  the  post  of 
medical  adviser  to  the  Company  at  a  fixed  salary  of  Rs.  300  per 
annum,  or  because  his  son  Sri  Kishen,  with  whom  he  was  not  a 
partner,  held  the  post  of  Engineer  to  the  Company  on  a  salary  of 
Rs.  200  per  mensem  ;  (2)  that  whether  or  not  at  the  date  of  the 
n  <  etintf  the  lien  of  the  Allahabad  Bank  upon  Ram  Narain's  shares 
had  been  dulv  discharged,  tlie  pledge  of  such  shares  did  not  amount 
to  a  "  transfer  "  and  left  the  owner  of  the  shares  iu  full  enjoy- 
ment of  his  rights  as  a  shareholder,  and  that  consequently,  even 
if  there  had  been  no  discharge  of  the  lien,  Ram  Narain  was 
entitled  to  vote  at  the  meeting  and  was  eligible  for  the  Board 
of  Directors  ;  (3)  that  there  was  no  proof  that  Ram  Narain 
would  have  been  elected  a  director,  had  his  name  been  spb- 
initted  to  the  meeting  ;  (4)  that  consequently  Ram  Narain  was 
not  entitled  to  a  declaration  that  the  election  of  the  three 
directors  at  that  meeting  was  null  and  void,  or  to  an  injunc- 
tion restraining  the  latter  from  acting  as  such  directors  ;  (5)  that 
the  chairman  acted  bond  fide  though  erroneously,  in  declar- 
ing that  Rani  Narain  was  not  entitled  to  vote,  or  to  be  proposed 
as  a  candidate  for  a  directorship,  and  (6)  that  Ram  Narain 
was  therefore  entitled  merely  to  nominal  damages  against  the 
said  chairman  Dr.  Ram  Kishen.  The  District  Judge,  according- 
ly dismisfecl  the  suit  in  resiect  of  the  prayer  for  declaration 
and  injunction,  but  granted  Lala  Ram  Narain  a.  decree  fop  one 
pie  only  a^  against  Dr.  Ram  Kishen,  defendant  No.  1.  He 
further  directed  that  Lala  Ram  Narain  and  Dr.  Ram  Kishen  ' 
should  bear  their  own  costs,  but  that  the  former  should  pay  the 
costs  of  the  remaining  defendants. 

From  this  decree  Lala  Ram  Narain  (joining  the  Com- 
pany as  a  co-apnellant)  and  Dr.  Ram  Kishen  have  both  appealed, 
and  we  have  heard  the  case  argued  at  a  very  considerable 
length  by  the  learned  Counsel  who  appeared  on  their  respective 
behalf.  Before  proceeding  to  deal  with  these  arguments,  we 
may  at  once  note  that  Mr.  Giey  for  the  appellant,  Lala  Ram 
Narain  frankly  admitted  that  it  was  not  the  intention  of  bis 
client  to  imj  each  iu  any  wist  the  acts  bor-dfide  done  dming  the 
last  year  by  any  of  the  directois  of  the  Company  whether  such 
directors  were  or  were  not  duly  elected  at  the  meeting  of  the 
27th  February  1910.  Both  Mr.  Grey  and  Mr.  Beechey  assured 
us  that  Lala  Ram  Narain  bad  no  desire  to  embarrass  the  Com- 
pany by  challenging  any  of  the  actions  of  such  directors  provided 
of  course,  there  had  been  no  fraud  €p  other  misconduct  on  their 
part,  and  that  their   client   and  his  friends   accepted  as  entirely 


1 F2  civil  judgments-no.  46.  I  reoobi, 


valid  and  bindiug  it  everj  thing  done  by  these  Directors  in  the 
bond  fide  discharge  of  their  duties,  although  they  may  not  have 
been  legally  elected  to  their  posts  as  directors.  This  under- 
taking on  the  part  of  Lala  Ram  Narain  renders  it  unnecessary 
for  us  to  deal  at  length  with  this  aspect  of  the  case,  but  we 
may  observe  in  passing,  that  it  is  well  established  law  that 
the  acts  bond  fide  done  by  a  director  or  manager  are  valid, 
notwithstanding  auy  defect  that  may  afterwards  be  discovered 
in  his  qualification  and  this  not  only  between  the  Company 
and  outsiders,  but  also  between  the  Company  and  its  members 
(section  92  of  the  Indian  Companies  Act,  1882  ;  "The  Laws  of 
England,"  Volume  5,  pages  214,  241,  Dawsonv.  African  3 on- 
solidattd  Land  and  lrading  Company  (}),  British  Asbestos  Com- 
pany v.  Boyd  (2)  and  Article  80  of  the  Company's  Articles 
of  Association), 

A  number  of  minor  points  which  were  urged}  more  or 
less  seriously  in  the  Court  of  the  District  Judge,  have  been 
dropped  in  this  Courts  and  the  only  questions  upon  which  we 
are  now  asked    to  give  a  decision  are  the  following :  — 

(I).  Was  I  it  competent  to  Lala  Ram  Narain  to  implead 
the  Company  as  a  co-plaintiff  -with  himself  against  the  wishes 
of  the  directors  and  without  the  express  authority  of  a  meet- 
ing of  the   shareholders  ? 

(2)  If  the  Company  was  wrongly  impleaded  as  such 
co-plaintiff  should  not  its  name  be  struck  out  as  such  plaintiff  ? 
If  so,  can  any  decision  be  given  on  the  merits  of  the  case  which 
will  be  binding  on  the  Company  as  such  ? 

(3).  Is  the  framr?  of  the  suit  bad  on  the  ground  of  mis- 
joinder of  persons  and  causes  of  action,  and  if  so,  what  are  the 
consequences  of  such  misjoinder  ? 

(I).  Was  defendant  No.  1,  Dr.  Ram  Kishen,  disqualified 
from  acting  as  director  of  the  Company  and  as  chairman  of 
the  meeting  held  or.  the  27th  February  1910  ?  If  so,  are  the 
whole  of  the  proceedings  of  that  meeting  null  and  void,  so  far 
as  concerns  the  election  of  the  directors  ? 

(5).  Was  Lala  Ram  Narain  on  the  date  of  the  said  meeting 
not  qualified  to  vo'3  as  a  shareholder  or  to  be  proposed  for 
election  as  a  director  P  If  he  was  duly  qualified  in  both  res- 
pects, was  the  election  of  S.  Bhagwan  Singh,  S.  Buta  Singh 
and  R.  B.  Gagai  Mai  as  directors  invalid  owing  to  the  ruling  of 
the  chairman  that  Lala  Ram  Narain  was  not  eligible  for  the 
Board  of  Directors  P 

* 
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(6).     Does  a   claim  for  damages  He  against  defendant   No.  1 
in  any  case  ? 

(7).    To  what  relief,  if  any,  is  plaintiff  No.  1  entitled  ? 

We  find  it  unnecessary,  in  the  view  that  we  take,  to  give 
any  decision  npon  the  third  question.  We  are,  however, 
irclined  to  hold  that  the  suit  was  not  bad  on  the  ground  of 
misjoinder  either  of  persons  or  of  causes  of  action,  all  the 
plaintiffs  including  the  plaintiff  Company  wero  interested  in 
the  cause  of  action  which  accrued  to  Ram  Narain  when  he  was 
declared  not  to  be  qualified  either  to  vote  as  a  shareholder  or 
to  he  proposed  foi  election  as  a  director,  and  they  all  are 
equally  interested  in  the  further  question  whether  the  election  of 
directors  at  the  meeting  of  the  27th  February  1910  is  good  or 
invalid.  On  the  other  hand,  the  various  defendants  were  as 
directors  of  the  Company,  interested  in  plaintiff's  cause  of  action 
as  stated  in  the  plaint  (0.  1,  r.  3,  and  0.  2,  r.  3)  and  the  mere 
fact  that  the  relief  prayed  for  did  not  affect  each  defendant 
equally  would  not  render  the  frame  of  the  suit  bad  (0.  1,  r.  5). 
Fnithermore,  even  if  the  suit  had  been  open  to  objection  on  the 
ground  of  misjoinder,  there  has  been  no  material  prejudice  to  the 
defendants  on  the  merits,  and  the  decree  of  the  District  Judge 
could  not  be  reversed  merely  on  this  technical  ground  (section 
99,  C  P  C). 

But  we  need  not  discuss  this  point  at  length  as  in  our 
opinion,  the  appeal  of  plaintiff,  Lala  Ram  Narain,  must  fail  on 
other  grounds. 

In  the  first  place  we  must  hold  that  the  Company  was 
injustifiably  impleaded  as  a  co-plaintiff,  Lala  Ram  Narain  ad- 
mittedly had  not  the  authority  of  the  Company  for  impleading  it 
ps  a  co-plaintiff  and  for  putting  its  name  on  his  plaint  in  such 
capacity.  The  application  which  he  filed  with  his  plaint 
makes  this  clear  and  the  want  of  authority  is  not  denied,  now  no 
person  and  a  fortiori  no  incorporated  Company  can  be  made  a 
plaintiff  without  his  or  its  consent  (0.  1,  r.  10  (3),C.  P  C.) 
and  this  we  take  to  mear.  consent  expressly  given.  In  the 
present  case,  it  is  urged  that  the  Company,  as  such,  had  notice 
of  th6  suit  and  that  as  the  Company  did  not  repudiate  the 
action  brought  in  its  nam",  it  must  be  taken  to  have  "  consented  " 
to  it.  But  "  consent  "  in  this  sub-clause  means,  consent  given 
expressly,  and  we  know  that  the  Directors,  who  under  Article 
74  of  the  Articles  of  Association,  in  the  ordinary  course  of 
things,  alone  are  entitled  to  sue  or  to  be  sued  in  the  name  of  the 
Company,   immediately  repudiated   this  action  on  behalf  of  the 
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Company.  It  is  a  general  rule  that  an  individual  shareholder 
is  not  competent  to  make  use  of  the  name  of  the  Company  as  a 
plaintiff  in  an  action  and  the  rale  is  che  same  with  regard  to  a 
number  of  the  shareholders,  Before  they  can  institute  a 
suit  in  the  name  of  the  Company,  such  shareholders  mnst  shew 
either  that  they  have  been  authorised  by  the  majority  at  a 
general  meeting  of  the  Company  to  institute  the  suit  or  that 
they  have  exhausted  all  reasonable  means  of  obtaining  the  institu- 
tion of  the  suit  by  the  Company,  or  that  the  case  is  one  of 
urgency,  in  which  latter  event  they  institute  the  suit  at  their 
peril  and  subject  to  their  being  able  to  satisfy  the  Court  that 
they  have  the  support  of  the  majority,  (see  Buckley's  "  Com- 
panies' Act  "  7th  Edition,  pages  522—523  ;  Marshall's  Valve  Gear 
Company  v.  Manning  (1).  The  Law  of  England,  (Volume  5,  pages 
318,^  319).  In  the  case  of  La  Oompanie  de  Mayville  v.  Whithy  (2) 
a  Director  of  a]  Company,  one  Seal,  bi ought  an  action  in  the 
name  of  the  Company  to  prevent  certain  of  his  Co-Directors  from 
carrying  out  a  resolution  appointing  a  certain  third  person 
Director  in  his  place  and  appointing  Solicitors  and  Bankers — Seal, 
therefore,  obtained  a  Memoiandum  signed  by  five  of  the  seven 
signatories  to  the  Memorandum  of  Association  authorizing  him 
to  use  the  name  of  the  Company  in  his  proposed  action.  Subse- 
quently a  meetiug  of  the  Company  was  held  and  a  resolution 
I  assed  to  have  the  name  of  the  Company  struck  out,  as  used 
without  authority.  Upon  these  fasts,  and  upon  the  motion  to 
strike  out  the  name  of  the  Company  as  plaintiff,  Lindley  L.  J. 
observed  (at  page  803)  : — "  Mr.  Seal  had  no  authority  whatever 
*'  to  use  the  name  of  the  Company  in  these  proceedings.  If 
"  what  was  done  on  the  24th  Februaty  is  valid,  the  appoint- 
'  ment  of  the  Solicitor  is  valid  and  Mr.  Seal  oonH  not  possibly 
"  have  any  authority  at  all.  But,  he  says,  I  brought  this  action 
"  and  served  this  writ  before  that  meeting,  when  all  I  ki  ew 
l<  was  the  irregular  meeting  of  the  l4th  February.  But  what 
*  authority  has  he  aven  in  that  case  ?  He  has  not  got  the 
"  authority  of  any  meeting  of  the  shareholders.  He  has  got 
"the  authority  of  five  out  of  the  seven  subscribers,  it  is  true  ; 
"  got  by  him,  I  suppose,  by  sending  round  and  asking  them  for 
"  their  sanction.  But  '.that  authority  seems  to  me  not  worth 
"  the  paper  it  ii  written  upon.  If  authority  is  wanted  to  use 
"  the  name  of  the  Company  it  must  be  authority  got  from  the 
"  proper  quarter  either  from  the  Directors  or  from  the  share- 
"  holders  convened  for  the  purpose.  This  is  neither  one  nor 
"  the    other."     Kay    L.  J.  added,     "  The   proper  course   (as  is 
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"  pointed  out  in  Foss  v.  Harbottle  and  has  been  held  ever  since), 

I  in  the  case  of  any  matter  which  relates  to  the  internal 
management  and  trade  affairs  of  a  Company,  is  to  call  a 
meeting,  and  that  is  practically  the  only  remedy,  which  this 
Court  allows  a  Director  or  shareholder  of  a  Company  to  take, 
otherwise  we  should  have  Companies  torn  to  pieces  by  litiga- 
'*  tion  of  this  kind.  The  Court  has  always  eet  itself  resolutely 
"  against  such  litigation." 

Mr.   Beechey   in   support  of    plaintiff,    Lala    Ram   Narain's 

action  in  impleading     the    Company  as  co-plaintiff,    relied  upon 

the  observations    of    Jessel,    M.    R.    in   the  case    of   Pender  v. 

Lushington,  (})    but]  we   do     not   think   that  that   very  learned 

Judge's   dicta   afford  him  any  support.     The  Master  of  the  Rolls 

was   there  dealing   with     a  case  in   which  it    was  imperative  that 

action   should   be     taken     without     delay   in    order  to   prevent 

Directors   from   acting   in  a  certain   way.     The  matter    was  one 

of   which  a     shareholder,   as   such,   could    not   complain   in  his 

individual    capacity   owing   to   the    well  established     rule   laid 

down  in  the  leading   case  of  Foss  v  Harbottle,   and  as    a   result 

the  action   was   brought,   though   without   express  authority,   in 

the   name  of  the  Company.     In    the   circumstances,   the   Master 

of   the  Rolls   held,  that  he  was  not   called   upon    to    strike  out 

the  name  of  the  Company   at  that  stage  of  the  proceedings.     He 

observed,  "  The     Company    being     a   proper    plaintiff   and   the 

"  question   being  one   of  which    the  Company    might  complain,  the 

"  majority  of  the    Go  mpany   being   of   that    opinion     and  there  not 

11  being   time  to  call  a  general  meeting,  what   is  the  Court  to  do  ? 

"  Is   it   to  refuse    justice   altogether   and    say,   it  being   a   case 

"  for  an  injunction   that   the   directors  are    to    have   for  several 

"  weeks  (for  the  articles  require  three    weeks'  notice  of  a  general 

"  meeting)     the  power  of  destroying    the  property  and  rights  of 

"  the  shareholders  ?     It  would    be  an   absolute   denial  of  justice 

"  and  it   appears  to  me   that  the   Court  of    appeal  iu  the  case  of 

"  McDougall   v.    Gardiner    have     deliberately    taken    that   view. 

"  James   L,   J.  says,     "  Any   one     of    the    shareholders     might 

11  have  filed    his   bill   in  the  name   of    the  Company    and   then 

"  if  the    directors  had   said,  you   are   not    the     Company,    the 

"  majority  do  not  act  with   you  but   with    us,   the  Court   would 

'*  as   it   has  done   in    other    cases,   have    taken    the     means    of 

"  ascertaining  which  party,  the  plaintiffs  or  the   defendants,  really 

"  represent  the  majority  ?     I   suppose   the   Lord   Justice   means 

"  that  the   Court  may   direct   a  meeting  to   be  held.     But  what 

"  is   the   Court   to  do    in   the   meantime   if  it  is  satisfied  that  a 
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"  real  majority  is  at  the  time  in  favour  of  bringing  the  action  1 
"  Surely,  the  Court  ought  to  graut  the  injunction  in  order  to 
"  keep   things   in  status  quo,  on    the    assumption   that   the   majority 

11  at   the    former   meeting    have   not   changed    their   mind/ I 

"  think  I  ought  not  to  take  away  the  name  of  the  Company 
"  on  the  reoord,  bot  to  Jet  the  summons  stand  over,  leaving 
**  either  part)*  to  call  a  meeting  to  decide  whether  the  Company's 
"  name  is  to  be  used  or  not." 

Now,   it  is   quite  clear  that     the  Master  of  the  Rolls  did  not 
intend   in  this   case   to    depart   from  the   general  rule   as   above 
enunciated.     On   the   contrary,   be    granted  a   temporary  injunc- 
tion   because  he   saw    no  reason  to   doubt  that  the   plaintiff  had 
the  majority  of    shareholders  behind   him.     The  former  meeting 
had  proved  that   this  was  the  case  and  it  was  upon   this  assump- 
tion and  also  becau-O    the   mattter  was  one  of  urgency  that  the 
temporary    injunction    was   granted.     It  is   also  to  be  noted  that 
the    Master  of  the    Rolls   directed    the  summons  to  stand  over  in 
order   that  a   general    meeting   of    the   Company  might  be  called 
to  consider  the   question.     The   facts   of  the  case   to   which  wo 
have   referrdd     are     entirely   differout   fr.>m     those  "-in  the   case 
before  us.     Hence   there    is  no  question  of  urgency  and    plaintiff, 
Lala   Ram    Narain,   cannot   point    to   any  meeting   in  which  the 
majority     of     the     shareholders     have     expressed    an     opinion 
favourable  to  the   institution  of     the  present   suit.      As  we  have 
already    remarked,  circumstances    may  exist  in  which  it  is  compe- 
tent to   one     or    more   shareholders    to    use    the   name   of   the 
Company     in     a   suit    against   the    directors   of   the    Company, 
but   those  cases   art  exceptional,   and   in   the  present  case  we  can 
find    no  justification    for     the   use  of   the   Company's   name  as  a 
co-plaintiff.     There  is   no    urgency,    and  it    was   open  to  plaintiff 
as   a  shareholder  to  convene    a  meeting  of  the  Company  to  autho- 
rize his  use  of    the    Company's  name.     He  has  not   availed  him- 
self of   this   opportunity    despite    the    fact   that   the     defendant 
directors   challenged    his   right   tc   make   such  use   of  the   Com- 
pany's name  and    that    under  the  provisions  of  the  Civil  Proce- 
dure Code  ro  "  person  "  (including  a  corporate  body)  can  be  mado 
a  plaintiff  without  his  (or  its)  consent. 

We  must  accordingly  strike  out  the  name  of  the  Company 
ai  a  co-plaintiff. 

Obviously  in  view  of  the  relief  sought,  it  would  be  idle 
to  grant  plaintiff  a  decree  as  regards  the  declarations  and  injunc- 
tion for  which  he  prajs,  unless  the  Company  is  a  party  to  this 
suit,  otherwise  any  such  declaration  or  injunction  would  be  in- 
effectual against    the  Company   and  therefore  practically  value- 
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less.  For  this  reason  we  would  have  been  prepared  to  act 
under  0.  1,  r.  10  (2)  of  the  Civil  Procedure  Code  and  add 
the  name  of  the  Company  as  a  co-defendant  in  the  suit,  were! 
it  not  that  (for  reasons  to  be  given)  we  do  not  feel  called  upon 
to  do  so,  as  in  our  opinion,  plaintiff's  claim  must  fail  in  reaped 
of  all  tbe  reliefs  for  which  he    prays, 

PI  I'utiff,  Lala  Ram  Narain,  in  his  appeal  before  us,  asks  for 
the  fc lowing  reliefs  ; 

CI)  a  declaration  that  on  the  27th  February  1910  he  was 
entitled  to  vote  at  the  general  meeting,  and  that  he  was  qualified 
to  be  a  director  of  the  Company  ; 

(2)  a  declaration  that  the  election  of  defendants  Nos.  2,  3 
and  4  was  null  and    void,  because,  t 

(a)  Dr.  Ram  Kishen,  the  Chairman  of  the  meeting,  was  not 
qualified   to   act  as  such, 

(0)  Plaintiff  was  wrongfully  excluded  from  offering  himself 
for  election  ; 

(3)  an  injunction  to  restrain  the  defendant  directors,  from 
acting  as  such  directors  ;  and 

(4)  substantial  damages  against  defendant  No.  1,  Dr.  Ram 
Kishen,  for  having  unlawfully  deprived  plaintiff  of  his  legal  rights 
as  a  duly  qualified  shareholder  and  candidate  for  a  director- 
ship. 

We  shall  deal  with  thesa  points  seriatim  :— 

(1)  It  is  admitted  that  plaintiff  is  noio  entitled  to  vote  at 
all  meetings  of  the  Company  and  is  fully  qualified  to  be  a 
Director  of  the  Company,  if  he  is  elected.  A  declaratory  decree 
affirming  his  rights  on  the  27th  February  1910  would,  therefore 
bo  of  nc  more  than  academical  interest,  unless  it  is  further 
held  that  by  reason  of  his  exclusion  from  voting  and  from  offer- 
ing himself  of  a  Director,  all  subsequent  acts  of  the  Directors 
who  were  then  elected  are  invalid  and  that  the  election  of 
these  Directors  must  be  cancelled.  With  the  latter  question  we 
shall  deal  presently  but  we  may  anticipate  by  saying  that  in 
our  opinion  that  is  a  matter  which  it  is  not  open  to  the  plaintiff 
as  a  shareholder  to  challenge  in  the  Courts,  As  to  the  other 
question,  we  need  say  no  more  than  that  plaintiff's  learnod 
Counsel  have  stated  that  it  is  not  plaintiff's  intention  to  contest 
the  validity  of  acts  done  bond  fide  by  such  directors,  merely 
on  the  ground  of  the  irregularity  in  connection  with  their  elec- 
tion.    Tbe  District  Judge   has  in  the  exercise  of   his   discretion, 

efused  to  grant   this  declaration,  and    in  view  of  the  fact  that 
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it  would  be  of  no  practical    use  to  plaintiff,  we  see  no  reason 
to  interfere  with  his  order. 

(2)  and  (3).     The  questions  whether    Dr.  Ram  Kishen  was 
or  was  not  a   duly  qualified   Director,  whether  he  was  qualified 
to   act  as  Chairman  of  tha  General  Meeting,   and  whether    defen. 
dants  Nos.  2,  3  and  4   were,   or  were   not,   duly  elected  Directors 
of  the  Company,  are  matters   which,  in   our  opinion,    relate  ex- 
clusively to  the   internal  management  of   the  Company's  affairs. 
With  such  matters  the  Court  declines   to   deal  at  the  instance  of 
any  person  other  than  the  Company  itself — Foss   v.  Harbottle  (}) 
Mozby   v,    Alston     (2),   McDougall   v.    Gardiner     (8).       In     the 
words    of  James  L.  J.  in  the  case   last   cited  : — "  Nothing   con- 
"  nected    with  internal  disputes   between   the   shareholders   is  to 
"  be  made  the  subject  of  a   bill  by    one   shareholder     on  behalf 
"  of   himself    and   others,    unless  there    be    something    illegal, 
"  oppressive  or  fraudulent...;  unless  there  is  something  ultra  vires 
M  on  the   part  of  the   Company   qua  Company,   or    on   the   part 
"  of  the  majority   of    the   Company,   so  that  they  are    not   fit 
"  persons  to  determine  it,  but  every   litigation  must  be    in   the 
"  name  of  the  Company   if   the  Company  really   desires    it.     Be- 
M  cause    thefe   may  be   a  great   many    wrongs   committed   in  a 
"  Company,  there  may  be   claims   against  Directors,    there   may 
be  claims   against   officers,   there  may  be  claims  against  debt- 
*'  ors,   there  may  be  a  variety    of   things  which  a  Company  may 
"  well  be  entitled   to  complain   of   but     which   as   a   matter  of 
"  good  common  sense  they  do  not  think  it    right   to  ,  make   the 
"  subject   of    litigation  j   and  it  is   the   Company,  as  a  Company 
"  which    has   to  determine  whether  it   will  make  anything  that 
"  is  a  wrong   to   the  Company,   a  subject  matter  of   litigation  or 
"  whether    it   will  take   steps   itself   to  prevent  the    wrong  from 
"  being  done.     If   the  majority   of  the    Company   really   are  in 
"  favour  of  any  particular  shareholder  who  has   been   interfered 
"  with   improperly   by  misconduct  of  a  Director,    by    misconduct 
"  of   a    Chairman,   by    miscarriage  of  a   meeting   or  of    certain 
"  shareholders  at  a  particular  date,  if  the  Company  think  that  any 
"  shareholder  has  anything  which  ought   to  be  made   the  subject 
"  of   complaint    there  is    never   any  difficulty     whatever    arising 
"  from  the  apparent  possession   of    the  seal   by     the     Directors, 
"  or  by   any  such   cause    in  filing    a    bill   in   the    name   of   the 
"  Company   if  the  majority  of  the  Company  desire  it  to  be  filed 

" the   whole  question  comes  back   to   a   question  of  inter- 

"  nal  management,   that  is   to  say,  whether   the    meeting    ought 
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"  or  ought  not  to  be  held  in  a  particular  way ;  "whether  the 
"  Directors  ought,  or  ought  not,  to  have  sanctioned  certain 
"  proceedings  which  they  are  about  to  sanction  ;  whether  one 
"  Director  onght  or  ought  not  to  be  removed,  and  whether 
"  another  Director  ought  or  onght  not  to  have  been  appointed. 
"  If  there  is  some  one  managing  the  affairs  of  the  Company 
"  who  ought  not  to  manage  them,  and  if  they  are  heing 
'.'  managed  in  a  way  iu  which  they  ought  not  to  be  managed, 
"  the  Company  are  the  proper  persons  to  complain  of 
*  that." 

In  the  same  case  Mellish  L.  J.  remarked — "  Looking  at 
"  the  nature  of  these  Companies,  looking  at  the  way  in  which 
"  their  articles  are  framed,  and  that  they  are  not  all  lawyers 
"  wbo  attend  these  meetings,  nothing  can  be  mora  likely  than 
"  that  there  should  be  something  more  or  less  irregular  done 
"  at  them — some  Directors  may  have  heen  irregularly  appoint- 
"  ed,  some  Directors  as  irregularly  turned  out,  or  something  or 
"  other  may  have  been  done  which  ought  not  to  have  been 
"  done  according  to  the  proper  construction  of  the  articles.  Now, 
"  if  that  gives  a  right  to  every  member  of  the  Company  to 
"  file  a  bill  to  have  the  question  decided,  then,  if  there 
"  happens  to  be  one  cantankerous  member  or  one  member  who 
"  loves  litigation,  everything  of  this  kind  will  be  litigated, 
"  whereas  if  the  bill  must  be  filed  in  the  name  of  the  Com- 
"  pany,  then,     unless   there   is   a  majority  who  really    wish  for 

"litigation,     the    litigation    will   not   go  on In  my 

"  opinion,  if  the  thing  complained  of  is  a  thing  which  in  sub- 
"  stance  the  majority  of  the  Company  are  entitled  to  do,  or 
"  if  something  has  been  done  irregularly  which  the  majority 
"  of  the  Company  are  entitled  to  do  regularly,  or  if  something 
"  has  been  done  illegally  which  the  majority  of  the  Company 
"  are  entitled  to  do  legally,  there  can  be  no  use  in  having  a 
"litigation  about  it,  the  ultimate  end  of  which  is  only  that  a 
"  meeting    has  to  be   called    and   then    ultimately  the   majority 

"gets    its     wishes  The    majority   are   the   only   persons 

"  who  can    complain    that  a  thing  which   they  are   entitled    to 

"  do  has  been  done  irregularly In   my  opinion  that  is  the 

"rule  to  be  maintained.  Of  course  if  the  majority  are  abusing 
"  their  powers,  and  are  depriving  the  minority  of  their  rights 
t(  that  is  an  entirely  different  thing  and  then  the  minority 
"  are  entitled  to  come  before  this  Court  to  maintain  their  rights 
"  but  if  what  is  complained  of  is  something,  which  the  majority 
"  are  entitled  to  do,  has  been  done  or  undone  irregularly,  then, 
"  I  think,  it  is  quite  right  that  no  body  should  have  a  right 
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"  to  set  that  aside,  or  to  institute  a  suit  in  Chancery  about  it 
"  except  th(  Company  itself  "  (Se9  also  Russell  v,  Wakefield 
Waterworks  Company  (*),  and  of  Alexander's  case  (2)). 

In  the  present  case  there  is  no  suggestion  that  the  majority 
of  the  Company  are  abusing  their  powers  or  depriving 
plaintiff  of  his  rights,  on  the  contrary  his  rights  are  now 
folly  admitted,  and  the  sole  question  is  whether  the. persons 
who  were  elected  diiectors  at  the  meeting  of  the  Company 
on  the  27th  February  1910  are  to  bd  allowed  to  letain  their 
offier,  their  election  having  been  according  to  plaintiff  brought 
about  by  irregularities,  or  even  illegalities.  This,  according  to 
the  authorities,  i?  a  matter  solely  for  the  Company  to  deter- 
mine, and  it  is  not  open  to  an  individual  shareholder  to  raise 
the  question  suo  motu  b\  proceedings  in  Tourt,  As  remarked 
by  Bowen  L.  J.  in  the  case  of  Harbin  v  Phillips  (8),  "  No 
"  one  can  doubt  that  the  Court  ought  not  to  interfere  in  the 
"  conduct  of  the  Company's  business  further  than  is  absolutely 
"necessary.  A  meeting  of  ]  the  shareholders  is  at  once  looked 
"  to  as  the  source  from  which  help  can  ccme.  People  ought 
"  to  be  allowed  as  far  as  possible  to  manage  their  own  affairs 
"  without   interference  by  a  Court  of  law." 

(4)  Thti    last   question  is   whether  vpon  the  assumption  that 
plaintiff  was    wrongly  excluded  fr)m  voting  at  the  meeting  of   the 
27th    February    1910,   and  was   erroneously   declared  by  the  Chair- 
man  to  be  ineligible  a    as  Director  of  the    Company  plaintiff,   Lala 
Ram   Narain     is   entitled    to    claim    damages   against   the   said 
Chairman  ?     It  is   not  asserted     and  there     is  no   evidence   to 
suggest   that  the   Chairman^    Doctor  Ram  Kishen,    was  actuated 
by   malice    in  ruling    against    plaintiff   in    »oth    respects  at    the 
said    meeting.     On    the   contrary,   it  is  not  denied    that  he  acted 
bond  fide  and    the  proceedings    prior    to  the   meeting   show  that 
it  was   only   aftei    consultation   with   other  Directors,  and   due 
consideration,    that    the    Chairman     arrived    at   the  conclusion 
that  plaintiff  was  disqualified  both  from  voting  and  from   being 
put  up   as  a  candidate   for   the  Board    of    Directors.     That  con- 
clusion   may    have  been   right  or  it  may  have   been   wrong,    but 
in   deciding   the    question,   the  Chairman   apparently  acted  with 
perfect  honesty    and  to   the  best    of  his  abilities,  as  Mellish  L.  J. 
observed   in    the  passage  of   his  judgment    above   quoted   "  all 
"  those  who   attend   Company    Meetings   are  not   lawyers,"  and 
mistakes   are    frequently    made.     Doctor    Ram  Kishen  is   not   a 

0)  20  Eq,  474.  (*)  ^1900)  2  Oh.  56. 

(s)  23  Ch.  D.  at  pp.  36,  37. 
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wyer,   and  he  gave  his  decision    bond  fide   and    without  malice 
nd    we  think    it    would   be  most    inequitable   to  hold  that    he 
in  the  ciicumstances   liable   to  be   mulcted  in    damages  be- 
cause a  Court  of    law    subsequently   found  that   he  had   given    a 
arong   decision     upon    a    question     of   law     which   necessitated 
very   lengthy   arguments   of    learned  Counsel     for    its   elucida- 
tion.    In  connection  with  the     question    of    damages      in   cases 
such  as   the   present,   reliance   is     sometimes     placed    upon   the 
judgment   of   Holt   C.  J.   in   the     celebrated   case   of    Ashby   v. 
White    Q),  where   it    was      broadly     laid     down    "  ubi  jus    ibi 
remedium  "  and    that  the  m6re  deprivation  of  a  man's  legal   right 
entitles   the    latter  to   damages.      No     reference    was   made  by 
learned   Counsel  on  either  side  to  this   case,   and  perhaps,  from 
the  appellant's    point  of    view,   advisedly,    as   there  can    be    no 
doubt    that  the   bioad    principle   there   enunciated   is   not   now 
accepted  as  entirely   currect.     The  more   correct  view  of  the  law 
is  now   admitted   to  be   that   propounded   by    Abbott  C.  J.,   in 
the   case   of    Gullen  v.  Morris    (-).     In  the  latter  case   the   plain- 
tiff claimed   damages    against  the  defendant  as  the  High    Bailiff 
of  the  City  of    Westminster  for  refusing  the  vote  of   the  plaiu  • 
tiff  at  the   election  of  a  citizen   for   the   City  of    Westminster. 
In  charging  the  Jury,   the  Chief   Justice   said,     "Then    if   the 
"  plaintiff   had   a  right  to   vote,   the   question    is  whether    the 
"  action  be   maintainable   under  the   circumstauces   ot  the  case. 
"  On  the  part  of   the  plaintiff,    it  has   been  contended    tLat  he 
"  has   a  maintainable   right  of  action    without   at     all   referring 
"  to   the  motives   by  which   defendant   was   influenced  in    reject- 
"  ing   his  vote,  and    independently  of  the  proof  of  any    malicious 
"  intention  on  the  part  of   the  defendant.     On  the   part   of   the 
"  defendant  it     has  been    contended   that    an     action    is    not 
"  maintainable  for  merely    refusing  the  vote  of   a   person,   who 
"  appears   afterwards   really    to     have   had     a    right   to    vote, 
11  unless   it    also   appears     that   the     refusal    resulted    from  a 
"  malicious  and     improper     motive,     and     that   if     the    party 
«  act   honestly  and   uprightly   according   to    the     best     of   his 
"  judgment,  he  is  not  amenable   in  an  action   for  damages.    1  am 
•'  of    opinion   that  the     law   as    it     has   been   stated     by     the 
"  Counsel  for  the   defendant   is  correct.      The  returning  officer 
11  is  to  a  certain  degree  a  ministerial  officer,   but   he  is   not  so 
"  to  all  intents   and  purposes.     Neither  is  he   wholly  a  judicial 
"  officer ;  his  duties   are  neither   wholly    ministerial   nor    wholly 
u  judicial  they   are  of  a  mixed  nature.     It   cannot   be   intended 


(i)  Lord  Raymond,  p.  938.  K*)  *>  R.  *  7*2. 
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"  that  he  is  to  exercise  no  judgment,  no  discretion  whatsoever 
"  in  the  admission  or  rejection  of  votes,  the  greatest  confusion 
'*  would  prevail  if  such  a  discretion  were  not  to  be  exercised. 
"  On  the  other  hand,  the  officer  oould  not  discharge  his  daty 
"  withont  great  peril  ai  d  apprehension,  if  in  consequence  of  a 
"  mistake,  he  became  liable  to  an  action.  It  has  been  urged 
"  that  Lord  Holt,  who  with  great  honour  to  himself,  once  filled 
"  this  seat,  intimated  bis  opinion  that  the  mere  refusal  of 
"  the  vote  to  a  person  entitled  to  vote,  would  give  the  party 
"  a  right  to  sue  the  returning  officer.  Whether  he  ever  did 
'  say  so  or  not  we  do  not  certainly  know,  for  the  reports  of 
"  that  case  are  very  imperfect.  No  one  entertains  a  greater 
"  veneration  for  the  learned  Judge  than  I  do,  but  if  he  did  so 
"  express  himself,  I  am  bound  to  deliver  my  opinion  that  be 
"  was  mistaken.  The  case  alluded  to  (Ashby  v.  White)  had  been 
"tried  by  a  jury,  and  upon  the  face  of  ihe  record  the  defend- 
"  ant  was  charged  with  malice,  and  when  a  writ  of  error  was 
"  brought,  the  record  itself  was  conclusive  as  to  the  malice 
4<  of  the  defendant^  since  the  Court  could  look  at  nothing  beyond 
"  the  record." 

This  luting  was  cited  and  approved  in  Tozer  v.  Child  f1) 
in  which  it  was  held  that  a  Returning  Officer  was  a  quasi 
Judge,  and  as  such  not  subject  to  an  action  for  damages,  if  he 
decides  honestly  and  without  malice,  though  erroneously,  that 
a  certain  peisou  is  not  entitled  to  a  vote.  Of  course,  in  cases 
when  the  defendant  is  a,  purely  Ministerial  Officer  and  as  such 
bound  to  accept  the  plaintiff's  vote,  a  refusal  to  accept  the  vote 
would  be  ground  for  an  action  for  damages  without  any 
allegation  of  malice  (See  Pickering  v.  James  (*)).  But  a  Chair- 
man "vho  presides  over  a  meeting  of  a  Company  is  in  no  sense 
a  purely  Miuieteiial  Officer  ;  he  has  to  decide  to  the  best  of 
his  judgment,  all  questions  that  arise  at  such  meeting  as  to 
the  validity  or  invalidity  of  certain  lesolutions,  as  to  the  right 
of  persons  to  vote  or  as  to  their  disqualification  from  exercis- 
ing that  right  and  various  other  difficult  questions.  He  is,  in 
the  words  of  Abbott  C  J.  '  neither  wholly  a  Ministerial  Officer 
"  nor  wholly  a  Judicial  Officer  and  his  duties  are  of  a  "  mixed 
"  nature."  To  hold  that  a  person  who  is  placed  in  this  res- 
ponsible position,  is  liable  to  an  action  for  damages  at  the  in- 
stance of  any  party  who  can  afterwards  satisfy  a  Court  of  law 
that  a  particular  ruling  ou  the  part  of  the  Jhairman  was  erro- 
neous  or  that  it  icbulttd  in  such  pai  ty  being    deprivod  of  a  right 

(';  M  L.  J.  Q,  B    151.  (2)  L.  J.  8  C.  P.  489, 
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to  which  he  is  subsequently  found  entitled  would  be  tant- 
amount to  rendering  it  impossible  for  any  person  to  accept 
the  duties  of  a  Chairman  which  are  otherwise  quite  sufficiently 
onerous  and  difficult.  Apart  from  autboiity,  we  could  not 
possibly  subscribe  to  any  such  proposition,  and  we  are  glad 
to  find  that  authority  is  entirely  in  favour  of  the  view  which 
we  ourselves  hold. 

As  a  result  of  what  has  been  said  above,  we  dismiss  the 
appeal  of  Ram  Naiain  and  we  accept  the  appeal  of  Dr.  Ram 
Kishen  and  dismiss  plaintiff,  Ram  Narain's  suit  in  toto. 

As  regards  costs,  we  think  the  most  equitable  order  to  pass 
is  that  parties  bear  their  own  costs  in  this  and  the  Lower 
Court.  While  we  have  no  doubt  that  Dr.  Ram  Kishen  acted 
honestly  ar.d  without  any  improper  motive,  we  are  not  prepared 
to  say  that  he  was  ^correct  in  holding  that  plaint  i  3"  bad  "no 
voting  right"  at  the  date  of  the  meeting.  In  our  opinion  both 
parties  have  much  tc  urge  in  favour  of  their  respective  cases 
and   both    appear  to  have  been  acting  thoroughly  bond  fide. 


No.  47 


Before  Hon.  Sir  Arthur  Reid,  Kt.  Chief  Judge,  Eon.  Mr.  Justice 
Kensington  and  Eon.  Mr.  Justice  Rattigan. 

GALE -(of  Lahore) -PETITIONER, 

Versus 

GALE -(of  Kalka)— RESPONDENT. 

Matrimonial  case  No.  2  of  1911. 

Divorce — Jurisdiction  of  Chief  Court,  both  parties  residing  uithin  its 
jurisdiction  though  not  together — Indian  Divorce  Act,  IV  of  18H9,  section 
3(1). 

\  Held,  that  the  Chief  Court,  Punjab,  has  jurisdiction  to  entertain  a 
petition  for  divorce  filed  by  a  petitioner  who  last  resided  with  her  husband 
within  the  jurisdiction  of  the  Bombay  Court  and  at  the  date  of  filing  the 
petition  resided  within  the  jurisdiction  of  the  Chief  Court,  the  respondent 
also  residing  at  that  date  within  the  jurisdiction  of  that  ^ourt,  though  apart 
from  the  petitioner. 

Petition  of  wife  for  dissolution  of  her  marriage  with  her  husband 
under  section  10,  Act  IV  of  1869. 

Petman,  for  petitioner. 
Nemo,  for  respondent, 
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The   judgment   of   the   Chief  Jndge  and  Kensington   J.  was 
delivered  by  — 

19th  May   1911.  Sir  Arthur  Reid,  C.  J.— The    question   for  consideration  is 

whether  this  Court  has  jurisdiction  to  entertain  a  petition  for 
divorce  filed  by  a  petitioner  who  last  resided  with  her  husband 
within  the  jurisdiction  of  the  Bombay  Court  and  at  the  date 
of  filing  the  petition  resided  within  the  jurisdiction  of  this 
Court.  Tbe  respondent  also  residing  at  that  date  within  the 
jurisdiction  of  this  Court,  though  living  apart  from  the  peti- 
tioner. The  decision  turns  on  the  interpretation  of  the  last 
paragraph  of  section  3  (I)  of  the  Divorce  Act,  "  within  the 
11  local  limits  of  whose  ordinary  appellate  jurisdiction,  or  of 
"  whose  jurisdiction  under  this  Act,  the  husband  and  wife  reside 
"  or  last  resided  together."  Durand  v.  Durand  (})  is  directly 
in  point.  The  parties  therein  last  resided  together  at  Madras 
and  at  the  date  of  presentation  of  his  petition  by  the  petitioner, 
the  husband,  in  the  Court  of  the  Recorder  of  Rangoon  he  was 
living  at  one  place  in  Burma  and  the  respondent  was  living  at 
another  place  in  Burma  The  Court  held  that  tbe  Recorder  of 
Rangoon  bad  jurisdiction.  Wingrove  v.  Wingrove  (})  on  the  same 
page  of  the  same  volume  is  to  the  same  effect  though  the  facts 
are  not  so  clearly  stated.  The  punctuation  of  the  words  above 
cited  "the  husband  and  wife  leside  or  last  resided  together" 
indicates  clearly  that  "  together  "  must  be  read  with  "  last  resid- 
ed "  only.  Had  the  intention  of  the  legislature  been  to  make 
"  together  "  apply  to  "  reside ",  we  should  have  expected  a 
comma  after  "  reside  "  and  after  "  resided."  The  fact  that  the 
parties  resided  at  the  date  of  the  presentation  of  the  petition 
within  the  jurisdiction  of  this  Court,  though  not  together,  gives 
this  Court  jurisdiction. 

Our  answer  to  the  reference  therefore  is  in  the  affirmative. 


The  judgment  of  Rattigan  J.  was  as  follows  : — 
22nd  May  1911.  Rattigan,  J. — In  view  of  the  decision  in  Durand  v.  Durand  (}) 

and  of  the  fact  that  the  learned  Chief  Judge  and  my  brother 
Kensington  have  no  doubts  upon  the  question  referred  to  the 
Full  Bench,  I  am  not  prepared  to  differ.  At  the  same  time  I 
am  not,  I  confess,  fully  satisfied  that  the  word  "  together  "  was 
not  intended  to  qualify  the  word  "reside"  as  well  as  the 
words  "  last  resided."  Jurisdiction  to  grant  dissolution  of 
marriage  ordinarily  depends  upon  the  domicile  of  the  parties, 
but  the  Legislature   of   this   country   has,    for    reasons   of  policy 


(»)  (1870)  14  W.  R.  416. 
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made    it   depend   upon     residence   alone.     But   I   am     not  fully 
assured     that  the   intention   of   the  Legislature   was   not   to  re- 
quire   something  in     the  nature  of   a   "matrimonial  home"   as 
a  substitute  for   "  domicile."     Prior  to  the  decision   of  the   Privy 
Council  in    the    leading  case  of  Le  Mesurier  v«  Le  Mesurier  (1)  it 
was  understood   that  the   Court   in   England    would   have   juris- 
diction  to  dissolve  a  marriage   if  the  '*  matrimonial  home  of  the 
parties  "    was  in    England,  (Niboyet  v.  Niboyet  (3))  but  apparently 
nothing  short    of  that   sufficed  to  give  jurisdiction   to   that  Court 
and  1    doubt   if  it  would    have   entertained   any    suit  for  disso- 
lution of    marriage  npon  the  bare   ground   that   at   the  time  of 
suit  the  husband   and  wife  happened   to    be  residing   within    its 
jurisdiction,  though  not   in   one  home.     As  the  law   now   stands, 
the  English  Courts  have  no  jurisdiction  in  such  cases,  even  though 
the    matrimonial    home  is    in   England   unless   the   parties   are 
domiciled     in    England.      It    is   somewhat   anomalous  therefore 
to  hold  that,   while  the   juris Jiction  of   the   English   Courts   has 
been  very  considerably   curtailed  by  the  decision   of   their  Lord- 
ships of  the  Privy  Council,  the  Courts  of  this  country   are   given 
jurisdiction    to  dissolve  the   marriage  not   only   of  parties   who 
at  sometime  or  other  have    had   their  matrimonial    home    within 
the  local  limits   of  the  jurisdiction   of   these   Courts,  but  also   of 
persons  who   may   never   have   had   such   a   home   within    these 
limits   but  who  happen  for   the   time   being   to   reside    (probably 
for  merely  temporary  purposes)  in  separate  places    within    such 
limits. 

Upon  the  weight  of  authority,  however,  and  in  deference 
to  the  view  of  my  colleagues,  I  agree  that  the  answer  to  the  refer- 
ence should  be  in  the  affirmative. 


No.  48. 

Before    Eon.  Mr,  Justice  Rattigan. 

FAZLA— (Plaintiff)— PETITIONER, 

Versus 

BADAN    SINGH  AND    OTHERS— (Defendants)— RESPON- 
DENTS. 

Civil  Revision  No.  1281  of  1910. 

Limitation — Suit  for  possessioyi  within  12  years  from  date  of  mutation, 
but  more  than  12  years  from  date,  defendant  got  possession — Punjab 
Limitation  Act,  I  of  1900,  article  2. 

On  9th  March  1908  plaintiff,  as  heir  of  his  deceased  father,  sued 
defendants  for  possession  of  certain  land  of  his  father's    in  their  possession. 

0)  (1895)  4.  0.  617,  (*)  4  P.  D.  C.  A.  1. 
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Defendants  pleaded  that  the  plaintiff's  father  had  mortgaged  the  land  by 
deed,  dated  16th  June  1893,  and  that  the  mortgagee  had  sold  his  rights 
to  them  on  the  25th  January  1898.  There  had  been  no  mutation  in 
respect  of  the  mortgage  except  one  after  the  sale  attested  on  the  18th  August 
1898,  although  the  mortgagee  and  defendants  had  been  in  possession 
since  1893. 

Held,  that  as  there  had  been  a  mutation  of  names  attested  within 
12  years  of  suit,  the  suit  was  not  barred  by  article  2  of  the  Punjab 
Limitation  Act,  I  of  1900,  notwithstanding  the  long  possession  of  the 
mortgagee. 

Petition  under  section  70  (6)0/  Act  XVIII  of  1884,  for  revision 
of  the  order  of  B.  A.  Rose,  Esquire,  Divisional  Judge,  Ambala 
Division,  dated  the  18th  February,  19G9. 

Fazl  Elahi,  for  petitioner. 

Gnll-j  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
7th  April  1911,  Rattigan,   J.— -Plaintiff,   Fazla,   is   a    minor   aged   6  years. 

He  sues,  through  his  next  friend,  for  possession  of  certain 
land  on  the  allegations  that  the  said  land  is  his  ancestral 
property  ;  that  his  father  Rohela  died  about  2  years  prior  to 
the  institution  of  this  suit ;  that  defendants  Nos.  1 — 3  thereafter 
took  po  session  of  the  said  land  nnder  the  pretence  that  they 
were  mortgagees  thereof  ;  that  no  such  mortgage  exists  in 
their  favour,  and  that  in  any  event,  any  such  mortgage  was 
invalid  as  being  neither  for  consideration  nor  for  necessity. 
Plaintiff  therefore  claims  to  recover  possession  of  the  land 
and  denies  that  defendants  have  any  rights  in  respect   of  it. 

The  suit  was  instituted  on  the  9th  March  1908.  Defen- 
dants Nos.  1 — 3  plead  that  the  land  m  suit  was  mortgaged 
by  the  deceased,  Rohela,  to  one  Tek  Singh,  by  duly  registered 
deed,  on  the  16th  June  J 893,  for  Rs.  300;  that  subsequently 
Tek  Singh  sold  his  mortgage  rights  to  their  father,  Dewa 
Singh,  by  deed  of  sale,  dated  25th  January  1898  for  Rs.  346  ; 
that  in  the  deed  of  mortgage  executed  by  Rohela  the  period 
for  redemption  was  fixed  at  40  years  ;  that  plaintiff's  next 
friend,  Natha  Singh,  was  incompetent  to  tue  on  plaintiff's 
behalf  as  plaintiff's  mother  was  still  alive ;  that  the  present 
suit  was  time-barred,  that  as  plaintiff  was  not  alive  when 
the  mortgage  was  effected,  he  was  incompetent  to  sue;  that 
there  was  consideration  and  necessity  for  the  mortgage  ;  and 
that  the  suit  was  premature  as  the  period  of  40  years  had 
not  elapsed.  The  Munsif,  3rd  Class,  dismissed  plaintiff's  suit 
on  the  ground,  (1)  that  Natha  Singh  had  no  right  to  act  as 
plaintiff's  next  friend  io  the  presence    of  plaintiff's  own  mother  j 
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(2)  that  plaintiff  had  no  right  to  redeem  until  the  period 
of  40  years  had  expired  ;  (3)  that  the  suit  was  time- 
barred. 

Plaintiff's  appeal  to  the  Divisional  Judge  was  also  dis- 
missed ou  the  ground  that  his  suit  was  prima  facie  time- 
barred  under  Art.  2  of  tha  schedule  to  the  Punjab  (Alienation 
of  Ancestral  Land)  Limitation  Act,  1900. 

The  learned  Judge  holds  that  as  the  plaintiff  was  born 
after  the  said  Act  came  into  force  and  had  no  vested  right 
to  sue  under  the  old  law,  and  as  the  mortgage  impugned 
was  that  executed  in  1893,  and  was  with  possession,  the 
present  claim  was  timo-barred  as  aforesaid.  Plaintiff  pre- 
ferred a  petition  for  revision  of  this  decree  and  his  petition 
was  duly  admitted  to  a  hearing,  I  have  now  heard  argu- 
ments on  the  points  of  law  involved  and  proceed  to  give 
my   judgment  in    the  case. 

From  the  plaint  and  pleadings  it  is,  I  think,  quite  clear 
that  the  present  suit  cannot  be  regarded  as  one  for  redemp- 
tion of  the  mortgage  of  1893.  On  the  contrary  plaintiff 
flatly  denies  that  his  father,  Rohela.,  ever  executed  any  soch 
mortgage.  He  further  pleads  no  doubt,  that  if  any  such 
mortgage  was  executed,  it  was  a  transaction  not  binding  on 
him,  as  it  was  without  consideration  or  necessity.  The  lower 
Courts  have  unfortunately  quite  ignored  plaintiff's  primary 
plea  aud  have  made  no  inquiry  into  the  question  whether  or 
not  the  mortgage  set  up  by  defendants  was  in  fact  effected 
by  Rohela.  They  have  in  their  judgments  assumed  it  was. 
But  in  view  of  plaintiff's  allegations  and  in  view  of 
the  fact  that  he  is  admittedly  the  owner  of  the  land, 
it  was  incumbent  on  defendants,  who  pleaded  the 
mortgage  to  establish  that  fact.  If  no  such  mortgage  was 
ever  effected  by  Rohela,  plaintiff's  suit  cannot  in  any 
event  be  held  to  be  barred  under  Art.  2  of  the  schedule 
to  the  Punjab  Limitation  Act,  1900,  which  pre-supposes  that 
there  has  beni  an  actual  alienation  of  the  (and.  Defendants 
do  not  contend  that  they  have  had  adverse  possession  for 
12  years  and  over,  and  the  consequence  must  be  that  plain- 
tiff's suit  it  is  not  time-barred  uiiless  the  alienation  in  fact  took 
place-  Plaintiff  still  maintains  that  there  was  no  such  mort- 
gage and  in  justice  to  him,  I  think  the  Courts  must  decide 
the  question  after  framing  a  proper  issue  thereupon.  * 

There  is  a  further  point  which  the  Courts  seem  to  have 
overlooked.  It  is  admitted  that  Tek  Singh,  the  original 
mortgagee,    never   obtained     mutation  of  names,  but  it  appear* 
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that  on  the   18th  August    1898,   Dewa     Singh    (to   whom   the 
mortgage    rights     were    sold   by     Tek    Singh)      had    mutation 
effected   in   his    favour.     Tha    present  suit  is   against     the    re- 
presentatives of   Dewa   Singh,     and  it   is     with     reference     to 
the    latter   that   we  have   to   see   whether   the    claim  is    time- 
barred.     The   Divisional   Judge  refers   to   this    mutation   entry, 
but  apparently    thinks   it   of   no   importance    in   view     of    the 
fact  that    Dewa  Singh  and    Tek    Singh  had   enjoyed     posses- 
sion  of   the   land    for  years  previously.     But   under     the    pro- 
visions of   the   Act,    the   Court  before  deciding  whether    a  suit 
is   barred,   has   to    look,   in   any   case   in    which   at     the    time 
of    the   alienation   possession    is   given   or  agreed    to    be   given, 
first   to   the   date  (it    any}  on  whieh  the  alienation    was   attested 
by   the   Reveuue  officer  in  the  register   of  mutations   maintained 
under   the  Punjab    La  id  Revenue   Act,    1887,   and  only   in  the 
second  place   and  iu     the     absence  of    any     such      attestation, 
to   the  date  on    which   the   alienee   takes   physical     possession 
of  the   land   alienated.     The  result   of     this    provision  is     (as 
1   understand   (he   law)  tlut  a  suit,   which   would   fall     under 
Art.  2   of  the  schedule,   is  in  time,  if  brought   within   12  years 
from  the  date   of  such  attestation,     and   this  too  though   such 
attestation  actually  took   place   more   than    12   years   after  the 
alienee   had  taken   physical    possession    of    the    land.      When, 
therefore,   a    suit   for    possession    is   brought    by  the  heir    of 
the  alienor,  the   Court   must  in  the  first  instance   see   whether 
the   alienation   has  been  attested     before   a    Revenue      officer. 
If   it   has,  the  Court    must    then  look   to     the     date   of  such 
attestation,   and  if   it  finds   that   the  suit  has    been    instituted 
within   12     years    of     that     date,   it     must    hold    the     claim 
to  be   within   time,      it   is     only  in     those  cases,   when  there 
has   been  (up  to     date    of     suit)    no    attestation    before    the 
Revenue  officer,    that   the  Court  has   to   consider    whether   the 
suit  has  been  bronght   within   12  years   of  the   date    when  the 
alienee  took  physical  possession  of   the   land.      Limitation    Acts 
are  to  be  strictly  construed,   and  this  appears   to  me    to    be   the 
literal  interpretation  to  bo  put  upon  the  provisions  of  the  schedule 
to  the  Punjab  Act  of  1900.     Upon  this  construction,    it  is  clear, 
that   plaintiff's   suit,  which   was  instituted   in  March    1908,    is 
within   12  years  from  the  date  when   Dewa    Singh    obtained 
mutation  of    names  in   August     1898.        The     mere   fact  that 
Tek  SiDgh  and    Dewa  Singh  hud  for  many    years   previously  • 
been   iu   physical    possession    of    the     land    could   not  in    the 
circumstance  render  tbe  plaintiff's   suit  time-barred  under   Art. 
2   of  the   schedule    to   the   said    Act.     In   the   present  case   the 
oiiginal   mortgagee  seems  never   to    have    obtained    mutation 
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of  names,   bat    as   his  transferee    did  have   the    mortgage  daly 
attested,   I  do  not    think    that   the   omission  of  the    former  to 
effect   mutation   in   any   way  affects    plaintiff's   rights.     Tc   my 
mind   it  is  immaterial   whether  mutation    Tvas   effected   by   Tek 
Singh,  the   original  mortgagee,   or  by   Dewa    Singh,  the  trans- 
feree  of   Tek  Singh's   rights.      In     either     sase  plaintiff's   suit 
would    be      in     time      if     instituted      (as      it    was)      within 
12  years  from   the  date    of   such  mutation.     For  these  reasons 
I  hold   that  the    Divisional   Judge    was   in      error    in   holding 
that   plaintiff's     suit      was     prima  facte     barred    by  the   pro- 
visions  of  Art.  2   of   the    schedule   to    the   Punjab   Limitation 
(Alienation     of    Ancestral     .Land)    Act,    1900,  and    I   therefore 
accept    this  petition     and     remand    the     case    to      the     lower 
Appellate   Court  for  determination  of  the  appeal. 

The  Divisional  Judge  will  now  have  to  decide  whether 
Rohela  did  execute  a  mortgage  in  favour  of  Tek  Singh,  and 
if  so  whether  it  is  valid  and  binding  upon  the  plaintiff. 

Revision  accepted. 


No-  49. 

Before  Hun.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  and  Eon.  Mr.  Justice 

Shah  Din. 

KHAIRA,  &c— (Plaintiffs)— APPELLANTS, 

Versus 

MOULA,  <£&—  (Defendants)-RESPONDENTS. 

Civil  Appeal  No.  201  of  1910. 

Mortgage -only  in  part  for  necessity — mortgagee  not  entitled  to  possession 
of  fraction  of  mortgaged  'property. 

The  mortgagees  of  one  Mussammat  Akki  sued  the  defendant- rever- 
sioners of  this  widow  for  possession  of  the  mortgaged  land.  It  was  found 
that  Rs.  228  out  of  Rs.  1,000  mortgage  money  was  not  for  necessity. 

Eeld,  that  a  reversioner  against  whom  part  only  of  the  mortgage  con- 
sideration is  binding,  is  in  the  position  of  a  mortgagor  to  whom  part  only 
of  the  consideration  has  passed  and  he  can  resist,  on  the  ground  of  partial 
absence  of  consideration,  the  mortgagee's  suit  for  possession. 

Held,  therefore,  that  the  mortgagees  in  this  suit  were  not  entitled  to 
possession  of  a  fraction  of  the  property  mortgaged  in  proportion  to  the 
amount  of  mortgage  money  found  to  have  been  for  necessity. 

Further  Appeal  from   the  decree  of  M.  L.  Waring,  Esquire,  Divisional 
Judge,  Jullundur  Division,  dated  ist  November  1909. 

Sheo  Narain,  for  appellants. 

Beni  Parshad,  for  respondents. 
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The  judgment  of  the  Couit  was  delivered  by— 
26th  June  1911,  gIE  Arthur  Reid,  C.  J.— The  question  for  decision  is  whether 

the  mortgagee  is  entitled  to  possession  of  a  fraction  of  the 
property  mortgaged,  in  proportion  to  amount  of  mortgage  mouey 
found  to  have  been  for  necessity. 

The  mortgage  was  by  a  widow,  and  we  concur  in  the  con- 
current findings  below  that  of  the  Rs.  1,000  mortgage  considera- 
tion the  sum  of  Rs.  228  was  not  for  necessity. 

The  learned  pleader  for  the  plaintiff-appellants  contended 
that  inasmuch  as  the  whole  consideration  passed  to  the  mort- 
gagor, the  contract  was  fully  executed  by  the  mortgagees  and 
that  the  principle  on  which  a  mortgagee  is  not  entitled  to  pos- 
session until  the  whole  mortgage  consideration  has  passed, 
viz.,  that  he  has  not  executed  his  part  of  the  contract,  is  in- 
applicable. 

This  contention  has,  in   our  opinion,  no  force. 

A  reversioner  against  whom  part  only  of  the  mortgage 
consideration  is  binding  is  in  the  position  of  a  mortgagor 
to  whom  part  only  of  the  consideration  has  passed  and  can 
resist  on  the  ground  of  partial  absence  of  consideration,  the 
mortgagee's  suit  for  possession. 

He  is  affected  by  so  much  only  of  the  consideration  as  was 
for  necessity  and  is  not  affected  by  the  fact  that  the  balance 
of  the  consideration,  not  for  necessity,  passed  to  the  widow 
mortgagor,  and  he  must  be  treated  as  a  party  to  a  contract 
which   has   not  been  completed  by  the  other  party. 

An  unpublished  ruling  of  a  Division  Bench  of  this  Court 
in  Civil  Appeal  No.  1040  of  1903,  cited  for  the  appellants,  is  not 
in  point,  the  Court  having  held  that  a  mortgagee  who  had 
failed  to  prove,  that  the  full  consideration  for  a  mortgage  by  a 
widow  was  for  necessity,  was  entitled  to  possession,  as  mortgagee 
for  the  amount  advanced  to  the  husband,  of  land  previously 
mortgaged  by  the  husband  of  the  widow,  such  prior  mortgage 
having  been  part  of  the  consideration  of  the  mortgage  by  the 
widow. 

Here  there  was  no  prior  mortgage,  and  in  the  case  cited, 
the  Division  Bench  did  not  lay  down  any  rule  which  can  be  held 
to  help  the  appellant. 

We  have  no  hesitation  in  holding  that  the  appellants  are 
not  entitled  to  possession  of  any  part  of  the  land  mortgaged  by 
the  widow. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 
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No.  50. 

Before  Hon.  Mr.  Justice  Battigan  and  Hon,  Mr,  Justice  Ohevis. 

FAIZ  AHMAD,  &c— (Defendants)— APPELLANTS, 

Versus 

BADAR  DIN,  &c— (Plaintiffs)— RESPONDENTS, 

Civil  Appeal  No.  1063  of  1910. 

Appeal  from  order  of  remand  under  order  XLI,  rule  23,  Civil  Procedure 
Code,  1908— sect  ion  105  and  order  XLIU,  rule  1  (u)— Punjab  Courts  Act, 
XVIII  of  1884,  section  40. 

There  were  3  appeals  before  the  Chief  Court  against  orders  of  remand 
by  the  Divisional  Judge  under  order  XLI,  rule  23,  Civil  Procedure  Code, 
1908,  viz.— 

'1)  in  a  land  suit  of  jurisdictional  value  of  Rs.  707-2-0  ; 

(2)  in  a  pre-emption  case  of  jurisdictional  value  (i.  e.  30  times  jama) 
of  Rs.  406-10-6  • 

(3)  in  a  small  cause  suit,  value  Rs.  1,170. 

In  all  these  three  cases  a  further  appeal  would  lie  to  the  Chief  Court 
under  section  40  of  the  Punjab  Courts  Act,  if  the  Divisional  Judge's  decree 
varied  or  reversed,  otherwise  than  as  to  costs,  the  decree  of  the  Court  below 
and  not  otherwise. 

Held,  that  as  it  was  impossible  to  say  whether  the  decree  which  might 
have  been  passed  by  the  Divisional  Judge,  had  he  not  remanded  the  case, 
would  have  "  varied  or  reversed  otherwise  than  as  to  costs,"  the  decree  of 
the  Court  below  and  whether  a  further  appeal  would  lie  or  not  from  the 
Divisional  Judge's  decree,  no  appeal  lay  under  order  XLIII,  rule  1  (u)  of  the 
Civil  Procedure  Code,  against  the  orders  of  remand  in  these  three  cases. 

Appeal  from  the  order  of  Major  B.  O.  Roe,  Divisional  Judge,  Avirit- 
sar  Division,  dated  the  23rd  August  1910. 

Sakh  Dial,  for  appellants. 

Nand  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Chevis,  J. — This  judgment  will   cover  appeals  Nos.  543  of     27th  June  1911, 
1909  and  148  of  1911. 

This  appeal  is  a  land  suit,  the  jurisdictional  value  of  which 
is  Rs.  707-2-0.  The  first  Court  dismissed  the  suit  holding  it  to 
be  time-barred  ;  the  learned  Divisional  Judge  on  appeal  held 
that  the  suit  was  within  time  and  remanded  it  under  order  XLI, 
rule  23. 

Appeal  No.  543  is  a  pre-emption  suit.  Here  the  value,  taken 
at  30  times  the  jama,  is  Rs.  406-10-6.  The  first  Court  dismissed 
the  suit,  but  the  Divisional  Judge  has  remanded  the  case  under 
order  XLI,  rale  23. 
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Civil    Appeal   148  of  1911  is    a    small  cause  suit,  value 
Rs.  1,170,   dismissed    by  the   first  Court,  but  remanded   by   the 
Divisional  Judge  under  order  XLI,  rule  23. 

In  all  three  cases  an  appeal  has  been  preferred  to  this 
Court  against  the  order  of  remand. 

The  question  for  decision  in  all  three  cases  is  whether  an 
appeal  lies  front  the  order  of  remand. 

Section  105  of  the  Civil   Procedure  Code  lays   down  that 
save  as  otherwise    expressly  provided  no  appeal  shall  be  from  aDy 
order  made  by  a  Court  in    the  exercise  of  its  original  or  appellate  t 
jurisdiction. 

Order  XL1II  shows  what  orders  are  appealable,  and  amongst 
the  orders  there  specified  we  find  "  an  order  under  rule  23, 
"  order  XLI  remanding  a  case  where  an  appeal  would  lie  from 
11  the  decree  of  the  Appellate  Court." 

This,  in  our  opinion,  can  have  only  one  possible 
meaning,  viz.,  that  the  order  of  remaud  is  appealable  only  in 
cases  in  which  the  decree,  which  would  have  been  passed  by 
the  Appellate  Court,  had  that  Court,  instead  of  remanding  the 
case  under  order  XLI,  rule  S3,  decided  the  whole  suit  and  pass- 
ed a  decree,  is  appealable.  So  in  each  of  the  three  cases 
before  us  the  question  is,  if  the  Divisional  Judge  had  not  re« 
manded  the  suit  but  had  decided  the  whole  case  and  passed 
a  decree  would  a  further  appeal  have  lain  from  his  decree  ? 
In  order  to  decide  this  question  we  must  look  to  section  40 
of  the  Punjab  Courts  Act,  which  is  the  law  providing  for 
further  appeals  from  appellate  decrees  of  a  Divisional  Judge. 
This  section  shows  us  that  in  each  of  the  cases  before  us  a 
further  appeal  would  lie  if  the  Divisional  Judge's  decree  varied 
or  reversed  otherwise  than  as  to  costs,  the  decree  of  the  Court 
below,  and  not  otherwise.  Now  it  is  impossible  to  say  if  the 
decree  which  m'ght  have  been  passed  by  the  Divisional  Judge, 
had  he  not  remanded  the  rase  under  order  XLI,  rule  23, 
would  nave  varied  or  reversed  otherwise  than  as  to  costs  tho 
decree  of  the  Court  below,  and  therefore  it  is  impossible  to  say 
whether  a  further  appeal  would  lie  or  not  from  the  Divisional 
Judge's  docree. 

It  is  argued  before  us  that  in  case  tf  doubt  we  should  give 
the  benefit  of  the  doubt  to  the  appellant,  but  we  are  unable  to 
agree  with  this  argument.  As  already  pointed  out,  section  105 
of  the  Code  layB  down  that,  except  as  expressly  provided,  orders 
passed  by  Civil  Courts  are  not  appealable,  and  in  a  case  where 
it  is  impossible  to  say   whether   the  order  is  appealable  or  not, 
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we  must    hold  that  no  express    provision  for  appeal  has  been 
made  and  that    the   order  is  not  appealable.     We  must,  therefore, 
hold   that  no  further    appeal  is   provided    for  by  law   in   these 
cas?s. 

In  the  present  appeal  we  are  asked  to  interfere  on  revision, 
but  for  the  reasons  laid  down  in  101  P.  B.,  1910  (}),  we  con- 
aider  that  this  Court  should  not  interfere  on  the  revisional 
side  in  such  cases. 

The  appeals  fail  and  are  dismissed  on  the  ground  that  no 
appeal  lies,  but  as  the  point  is  a  novel  one,  Wo  pass  no  order  as  to 
costs  in  this  Court. 

Appeals  rejected. 


No-  51. 

Before  Son.  Mr  Justice  Shah  Din. 

MUSSAMMAT  BASANTI— (Defendant)— APPELLANT, 

Versus 

PARTAPA  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  936  of  1909. 

Custom — Widow's  estate— forfeiture  of,  on  marrying  deceased  husband's 
brother — Sikh  Jats,  mauza  Butaheri,  tahsil  and  district  Ludhiana — Riwaj- 
i-am. 

Held,  that  among  Sikh  Jats  of  mauza  Butaheri,  tahsil  and  district  of 
Ludhiana  a  widow  does  not  forfeit  her  life  estate  in  her  deceased  husband's 
property  on  marrying  her  husband's  brother. 

Further  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  I.C.S., 
Divisional  Judge,  Arnbala  Division,  dated  the  2Qth  March 
1909. 

Obedulla,  for  appellant. 
Harris,  for  respondents. 

The  judgment  of  the  learnel  Judge  was  as  follows  :  — 

Shah  Din,  J, — The  parties  in  this  case  are  Sikh 
Jats  of  Mauza  Butaheri,  tahsil  and.  district  Ludhiana,  and 
the  question  for  decision  is  whether  among  them  a  widow 
on  her  re  marriage  with  her  deceased  husband's  brother  does 
not  forfeit  her  life  estate  in  her  first  husband's  property. 

The  facts  are  very  fully  stated  in  the  judgments  of  the 
Courts  below. 

(*)  101  P.  B.  1910  (Ali  Baksh  v.  Chuhar  Singh). 


13th  May  1911. 
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The  Court  of  first  instance  has  held  that  by  custom  appli- 
cable to  the  parties  the  widow  does  not  forfeit  her  life  estate 
by  reason  of  her  re-marriage  with  her  deceased  husband's  brother 
while  the  lower  Appellate  Court  has  held  that  such  re-marriage 
works  a  forfeiture. 

In  a  case  of  this  kind  the  question  of.  the  allocation  of  the 
burden  of  proof  is  a  matter  of  some  difficulty,  bat  assuming 
that  the  onus  lay  upon  the  widow  in  this  case  of  proving  that 
her  re-marriage  in  the  karewa  form  with  the  brother  of  her 
deceased  husband  did  not  by  custom  cause  a  forfeiture  of  her 
life  interest  in  her  first  husband's  property,  she  has,  in  my 
opinion,  discharged  that  onus. 

The  leading  authority  on  the  question  under  consideration 
is  No.  115,  P.  B.  1900,  Q),  in  which,  after  a  very  full  discussion 
of  the  matter,  it  was  held  by  Mr.  Justice  Chatterjee  that  among 
the  Sikh  Jats  in  the  Ferozepore  district  a  widow  by  marrying 
her  deceased  husband's  brother  does  not  forfeit,  by  custom,  her 
life  estate  in  her  former  husband's  property.  The  following 
observations  made  by  the  learned  Judge  in  the  course  of  his 
judgment  contain  a  lucid  exposition  of  the  principles  on  which 
the  custom  in  question  is  based  ;— 

"  The  decision  of  the  question  is  not  free  from  difficulty, 
"  but  on  the  whole  I  am  disposed  to  think  that  the  plaintiffs' 
"  claim  ought  not  to  succeed.  Having  regard  to  the  customs 
"  and  notions  of  the  Jats,  I  am  inclined  to  hold  that  there  is  a 
"  substantial  distinction  recognized  by  them  between  the  mar- 
"  riage  of  a  widow  with  her  husband's  brother  and  her  marriage 
"  with  a  stranger.  The  Jat  notion  undoubtedly  is  that  by 
"  marrying  a  member  of  a  family  a  woman  not  only  becomes  a 
"  member  of  it  but  comes  to  be  looked  upon  as  if  she  were  the 
"  property  of  the  family.  If  her  husband  dies,  his  male  rela- 
v'  tions  in  the  order  of  propinquity  to  him  have  a  preferential 
"  claim  to  take  her  to  wife.  In  practice  in  most  instances  she 
"  follows  this  lule  if  she  contracts  a  second  marriage  at  all. 
"  Where  she  takes  the  liberty  of  choosing  a  husband  elsewhere, 
"  it  i3  usual  for  the  next  relative  of  the  deceased  to  institute  a 
"  Criminal  prosecution  under  section  498,  Indian  Penal  Code, 
"  or  Bue  for  her  custody  on  the  allegation  that  a  karewa  has 
"  actually  taken  place  with  him,  such  proceedings  fail  because 
"  our  Courts  refuse  to  recognize  the  mere  sentimental  claims 
"  of  the  male  relation  as    binding  on   the   woman  without  proof 


0)  IIS  t,  R,  1900  (Mutstiammat  Indi  v.  Bhanga  Singh). 
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"  of  an  actual  marriage  whether  by  ceremonies  or  a  distinct 
"  declaration  or  continued  cohabitation  in  the  avowed  character 
11  of  husband  and  wife.  " 

"  Among  Jats  also  no  ceremonies  are  essential  io  a   widow's 
"  re-marriage     but  this  is  more  specially   the  case   where  the 
"  second  husband  is  the   brother  of  the  first.    By   mere  cohabita- 
"  tion   the   widow   assumes     the      position     of     his     wife    and 
"  he  of  her  husband.      (See   remarks  in    Eira   Singh  v.  Mus- 
?'  sammat  Rami    (})    at    page  318).      This    must    be    due  to 
"  the  universal   opinion   held   by    Jafcs  that   in    marrying    her 
u  husband's  brother  the    widow  is   doing   the   right   and  proper 
"  thing  and  what  she  is   expected    to  do.     It  is  allowable,  then, 
"  to  infer  that  as    regards  forfeiture  there  would  be  some    differ- 
"  entiation  between   the  consequences  of  an  act  of  this  nature 
11  and  those  of  a    Jcarewa    out  of   the  family.     The  estate  of  the 
"  widow  is  only  for   life,  and    is  primarily  given  to  her  by  way 
"  of  maintenance.     She   gets   this   as   a  member   of   the   family 
"  and  lose3  it  if  she  leaves   the  family  for  another.    Would  she 
u  bo  subjected  to  the  same  penalty    if  she  continues  a  member 
"  of  the  family  as  before  in   spite  of  her  re-marriage  P     Probably 
"  custom,  which  is  founded    on  the  good  sense  of  the  people   and 
"  the   notions   of   natural   justice   and   equity   prevalent  among 
11  them,  would  prevent    the   second   husband,    if    he  is   the   sole 
"  brother  of  the  deceased,    from  saying   to  bis  brother's   widow 
''  you  have  done  what  is   regarded   as  the  proper   thing  amongst 
"  us   by   marrying   me,      I    now  call     upon   you  to    surrender 
"  your   Brst  husband's  property     as  the  penal  consequence  of 
u  that  act  ?     If  there  are   more  brothers   than   one,   the  case  of 
11  those  who  do  not    marry  the  widow    is  but  little   stronger  than 
*'  that  of  him  who  does    marry  her.    I  should  be  prepared  from 
11  these  considerations  to  prefer   the  evidence  in  support  of  the 
"  contention  that  such  a  marriage   does  not  involve  loss   of  the 
"  first  husband's  estate." 

The  learned    Judge  then  proceeds  to  discuss  the  published 
decisions  of  this  Court  bearing  on  the  point.     He  says  :  — 

"  The  custom,  however,  does  not  rest  on  mere  specula- 
"  tion.  There  is  plenty  of  authority  in  support  of  the 
"  position  that  among  Sikh  Jats  the  widow  of  a  man 
"  marrying  his  brother  by  Jcarewa  does  not  ordinarily 
"  forfeit  his  estate.  Parema  v.  Mussammat  Pardhan  (2)  has  already 

0)  74  P.  R.  1893,  (Bira  Singh  «.  Mussamat  Rami). 
l2j  137  P.  R.  1883  (Pare/>u  v.  Mussamnat  Pardhan). 
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*'  been  mentioned  in  Punjab  Singh  v.  Mussammat  Chandi  (l). 
i(  These  cases  fairly  establish  the  existence  of  the  custom 
"  among  the  Sikh  Jats  of  Sirsa.  A  similar  custom  was  found  to 
"  prevail  in  Rohtak,  Civil  Appeal  No.  1211  of  1876.  In 
11  Mussammat  Lachmi  v,  Harjas  (2j  and  Sita  and  others  v. 
il  Khuba  (3)  a  contrary  custom  was  found,  but  the  former  case 
•'  related  to  Bors  of  Karnal,  while  in  the  latter  the  second 
"  husband  was  not  a  brother  but  a  cousin.  In  Hira  Singh  and 
"  others  v,  Mussammat  Rami  (4),  which  was  a  case  among  Hinjra 
"  Jats  of  Amritsar,  the  Divisional  Judge  held  that  the 
"  widow  did  not  forfeit  her  right  by  cohabiting  with  her 
"  first  husband's  brother  which  did  not  amount  to  marriage, 
"  and  the  case  was  remanded  for  a  further  inquiry  into  custom 
«'  by  Sir  Meredyth  Plowden  after  reviewing  the  existing 
u  authorities.  The  substance  of  his  remark  is,  on  the  whole, 
"  favourable  to  the  existence  of  such  a  custom,  though  perhaps 
"  the  headnote  goes  further  in  this  respect  than  his  words 
"  justify.  One  of  the  plaintiffs'  own  witnesses  in  that  ca^e  de- 
"  posed  that  the  widow  loses  her  first  husband's  estate  if  she 
"  leaves  his  home,  and  said  that  in  that  instance  the  widow 
"  had  not  done  eo.  The  case  was  ultimately  compromised  by  the 
"  other  brothers  of  the  deceased  husband,  who  were  plaintiffs, 
"  PayJng  the  widow  Rs.  400  in  consideration  of  her  relin- 
"  quishing  the  estate.  This  case  therefore  is,  on  the  whole, 
"  favourable  to  the  widow's  retention  of  her  first  husband's 
"  estate  in  spite  of  harewa  with  his  brother,  and  shows  that 
"  this  custom  is  widespread  among  J  at*,  and  is  not  confined 
"  to  the  Sirsa  district  The  remarks  of  Mr.  Justice  Barkley 
"  in  Parema  v.  Mussammat  Pardhan  (5)  are  also  indicative 
"  of  the  custo-n  being  kuowu  to  officers  of  Urge  judicial 
"  experience  and  possessing  intimate  knowledge  of  the 
people.  The  most  accurate  statement  regarding  forfeiture  on 
"  re-marriage  is  given  by  Sir  Charles  Roe,  in  his  Tribal  Law, 
*  page  60,  Marriage  with  a  brother  or  next  agnate  is  treated  by 
11  him  as  a  thing  apart  from  marriage  with  a  stranger.  The 
11  custom  on  the  latter  point  is  of  no  real  help  in  deciding  the 
u  custom  as  regards  the  former." 

I  entirely  agree  with   Mr.   Justice  Chatterjee    that  the  Sikh 
Jats  in   this  province  regard  with  full  approval   the  re-marriage 


(1)  88  P.  R.  1900  (Punjab  Singh  v.  Mussw/imt  Chandi). 

(2)  123  P.  R.  1884  (Mussammat  Lachmi  v.  Harjas). 
(:t)  53  P.  R.  18S6  (8ita  v.  Khuba). 

(4)  74  P  R.  1893  (Hira  Singh  v.  Mussammat  Rami). 
0)  137  P.  R.  1883  (Parema  v.  Mussammat  Pardhan). 
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of  a  widow  with   her  deceased  husband's  brother,   and    that  as, 
in  spite  of  such  remarriage    the   widow   remains  a  member   of 
the  family   of   her  first  husband,  public   opinion   among   Jats,  as 
expressed  in  the  rules  of  custom,  does   not  insist   upon  the   widow 
surrendering  her  life  estate  in  her  first  husband's   property  either 
in  favour  of  her  second  husband  or,  if  the    deceased   has  left  more 
than   one   brother,   in  favour  of  the   other   brother  or  brothers  of 
her  second  husband.     The  instances   cited    by  the  parties    in   the 
present  case   also   support   this    view.     The    plaintiffs'  witnesses 
gave   altogether   three  instances,    in   which,   according  to   them, 
the  widow  on  her  remarriage  with   her  deceased  husband's  brother 
forfeited  her  life   estate.     Of   these,  however,   two     instances,   as 
pointed  out  by  the  first  Court,  have    not  been    proved;  and    there 
is    therefore    only  one  instance  in   plaintiffs'  favour,  namely,   that 
of  Mussammat  Paremon,  widow   of    Daya  Singh,   who  remarried 
Daya  Singh'B  younger  brother,  Chatra,  and    in  consequence  of  that 
remarriage    forfeited  her  life  estate  in    Daya  Singh's  land,  which 
was  thereafter  partitioned  among    the  three   surviving   brothers 
of  Daya  Singh.     On  the   other   hand,   four  instances   have   been 
cited  on    behalf  of  the  defendant   to  shew  that  "among  Sikh  Jats 
the  remarriage   of  a  widow  with  her    deceased  busbaud'B  brother 
does   not   work   a  forfeiture   of  her  life    estate.     The  Divisional 
Judge  has  discarded  three  of  these    instances  on  the   ground  that 
they  "  relate  to  cases  in   which     the   deceased   husband  of   the 
"  widow   left  only    one   brother    who  espoused     his  widow   and 
"  allowed  his  land  to  remain  in  her   name."     The  learned   Judge 
says,  "  it  is    self  evident  that  such     instances    prove  nothing." 

I  do  not  see  my  way  to  agree  in  this  view.  As  poiuted  out  by 
Chatterjee,  J.  in  the  above  mentioned  decision,  "  If  there  are 
"  more   brothers   than  One,  the   case    of  those  who  do  not  marry 

II  the  widow  is  but  little  stronger  than  that  of  him  who  does 
11  marry  her,"  inasmuch  as  the  widow  on  her  remarriage  with 
the  sole  surviving  brother,  or  with  one  of  the  brothers,  of  her 
deceased  husband  does  not  cease  to  be  a  member  of  the  latter's 
family,  her  second  husband  taking  the  place  of  the  first  ;  and 
she  does  not  therefore  incur  the  penalty  of  forfeiting  her  life 
estate  as  a  widow  which  she  would  necessarily  incur  if  she  were 
to  remarry  outside  the  family.  In  this  latter  respect  Jat  custom 
appears  to  ho  very  strict,  so  much  so  that,  accoi  ding  to  it,  there 
is,  as  pointed  out  in  No.  88  P.  11.  1900,  (')  a  considerable  differ- 
ence between  remarriage  with  the  decased  husband's  brother 
and   remarriage    with  a  near   lelative    of   the  deceased  huBbard. 

(!)  88  P.  R.  1900  (Punjab  Sinyh  v.  Mu$summat  Chundi), 
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As  soon  as  the  widow   steps  out  of  the  family  circle,  represented 

by  the  joint   family   of  her  deceased  husband,  other  considerations 

come  into  play  j  and   then,    although  her   remarriage  may  be  with 

a  near  collateral    of  her  deceased  husband,  she   must  surrender  her 

life  estate  to  the  latter's  own    brothers.     In  my  opinion,  therefore, 

the  Divisional  Judge  was  in   error   in  leaving  out  of  account   the 

three  instance    referred  to    above ;   they     are   nearly    as  good 

evidence  of  the  prevalence    of  the   custom    contended  for   by   the 

widow   as    if  the    deceased   husband   of   the   widow   in  each  of 

those  cases  had  left  more    than    one  brother.     The  fourth  instance 

cited   for   the   defendant  is    admittedly  in  point.     Uttam   Singh, 

Bhana,  Mahla  and  Kehru    were  four  brothers.    Uttam  Singh  died, 

leaving  a  widow,  Massammat    Harnami,  who  contracted  a   karewa 

marriage  with  Mahla  and   in  spite  of  her  remarriage    she  retained 

possession  of  Uttam  SiDgh's  land    during   her  life-time.     It    was 

not  until  after  her  death  that   it  was  partitioned  among  the  threo 

surviving  bro there  of  Uttam  Singh, 

I  think  that  these  four  instances,  taken  in  conjunction  with 
the  decisions  of  this  Court  in  Nos.  88  and  115  P,  E.  1900,  (*)  (2) 
are  sufficient  to  prove  that  among  the  pai ties'  tribe  a  widow 
does  not  forfeit  her  life  interest  in  her  decesed  husband's  property 
by  reason  of  her  remarriage   with   the   latter's   brother. 

In  support  of  his  view  the  Divisional  Judge  relies  also  on 
the  answer  to  question  42  in  the  Customary  Law  of  the 
Ludhiana  District  (1885),  page  59.  There  the  rule  of  custom 
is  stated  in  the  following  terms  : — 

"  All  tribes  agree  that  unchastity  and  remarriage  (whether 
M  in  the  family  or  to  a  stranger  apparently)  equally  destroy 
11  the  right  of  the  widow  over  her  husband's  estate  ;  some  say 
"  that  mere  unchastity    has   not   this   effect,   if  the   woman   does 

"  not  actually    leave   her  husband'.*  home 

"  .. Remarriage   to    a   stranger  would     in  all  cases, 

"  i"  think,  deprive  the  widow  of  her  right ;  and  so  would  a  union 
"  with  a  member  of  her  deceased  husband's  family." 

The  above  is  only  a  faint  expression  of  opinion  by  the 
learned  Compiler  of  the  volume  of  the  Customary  Law  in 
question  ;  and  it  catnot,  therefore,  have  tho  same  weight  as  would 
attach  to  an  unequivocal  statement  of  a  rule  of  custom  made  by 
those  c  >ncerued  and  supported  by  some  definite  instances  of  the 
actual  operation  of  the  rule.  It  would  appear  from  the  language 
used  by  the  Compiler  (seo  the  words  underlined  by  me)  that 
tho   question    of    the   forfeiture  of    tho   widow's  life  estate  in  the 


(')  88  P.  R.  1000  (Punjab  Singh  v.  husoammat  Chandi), 
(?)  11&  P.  li,  1900  (Mussammut  Indi  v.  Bhanga  Singh), 
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event  of  her  marrying  her  deceased  husband's  own  brother  by 
karewa  was  not  definitely  put  before  the  tribes  concerned,  and 
they  had  therefore  no  opportunity  of  stating  what  their  custom 
was  on  that  point. 

For  the  foregoing  reasons,  I  hold  that  tlie  defendant  has 
lot  forfeited  her  life  estate  in  the  property  of  Kehru  by  reason 
)f   her   remarriage   in     karewa   form   with    Sheru,  brother  of  the 

sceased.  I  therefore  accept  this  appeal  and  reversing  the 
lecree  of  the    Divisional  Judge,  restore   that  of   the  first   Court 

nth  costs  throughout. 

Appeal  accepted. 


No.  52. 

Before  Bon.  Mr.   Justice  Rattigan  and  Eon.  Mr.  Justice  Shah  Din. 

KISHOR  CHAND  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

QURAN  DITTA  MAL— (Defendant)— RESPONDENT. 

First  Appeal  No.  210  of  ]909. 

Interest — Hundis  silent  as  to  interest — separate  oral  agreement  in- 
admissible — Evidence  Act,  I  of  1872,  section  92— Negotiable  Instruments  Act, 
XXVI  of  1881,  section  SO. 

Plaintiffs  sued  defendant  for  the  recovery  of  the  principal  amounts  clue 
upon  several  hundis  together  with  interest  due  thereon  at  the  rate  of 
Ke.  1-4-0  per  cent,  per  mensem,  alleging  that  although  the  instruments  were 
silent  as  to  interest  the  latter  was  recoverable   under  a  separate  oral  agreement. 

Held,  that  evidence  as  to  the  separate  oral  agreement  was  inadmissible 
under  section  92  of  the  Evidence  Act,  proviso  2  to  the  section  not  being 
applicable  to  the  case,  and  that  interest  could  only  be  allowed  at  the  rate 
of  Rs.  6  per  cent,  per  annum  under  section  80  of  fhe  Negotiable 
Instruments  Act. 

First  Appeal  from  the  decree  of  W.  A.  Harris,  Esquire,  District 
Judge,  Ferozepore,  dated  the  19th  November  1908. 

Beni  Pershad,  for  appellants. 

Sangam  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Shah  Din,  J. — This  is  a  suit  brought  by  the  plaintiffs-ap-  6th  May  191 
pellants,  Kishor  Chand  and  Kaushi  Ram,  against  the  defen- 
dant-respondent Gurditta  Mai  to  recover  Rs.  18,178-1 1-3,  princi- 
pal and  interest,  due  on  four  hundis  and  a  note  of  hand 
executed  by  the  latter  in  favour  of  the  former  in  September 
1904.    The  consideration  money  entered  in  the  hundis  and  the 
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note  of  hand  in  question    was  Rs.  11,250,   and  the  amount  sued 
for  consisted  of  this  sum  and  the  snm  of  Rs.  6,928-11-3  alleged 
to  be  due   by  way    of  interest   on  the  principal  amount  at  the 
rate  of    Re.  1-4-0  per  cent  per  mensem.     The  plaintiff's  suit   was 
resisted    by  the  defendant   on  varions   grounds,  which  need  not 
be   noticed   at   this   stage   of  the  proceedings,   except   the  plea 
that  no    interest   was    agreed  upon   between    the   parties,  and 
that  in  any   case   the  plaintiffs   were  not  entitled  to  charge  on 
the  amount  of  the  hundis  interest  at  a  higher   rate  than  Rs.  6 
per  cent,  per     annum   (pages   26  and  28   of   the  record).     The 
plaintiffs    in   replication    stated     that   interest   at  the   rate  of 
Re.  1-4-0  per  cent,  per  mensem  bad  been  agreed  upon  and  that 
they    were   entitled   to   charge  interest    at  that   rate   upon   the 
amount  due  both  on  the  hundis  and  on  the  note  of  hand.   Upon 
the   pleadings   of  the  parties  eight   issues  were  framed    by  the 
Lower  Court,   the     seventh   issue   being  what  rate   of  interest 
ought  to  be   allowed   on   the  hundis  ?     On  this  issue  the  Court 
found  as  follows  : — 

"  The  hundis  are  silent  as  to  the  rate  of  interest  to  be 
"  charged.  Plaintiff  No.  2  deposed  that  interest  had  always 
"  been  charged  by  them  at  R^.  1-4-0  per  cent,  per  mensem  on 
"  previous,  hundis.  This  may  have  been  so,  but  there  is  no 
"  proof  that  defendant  bad  agreed  to  pay  inteiest  on  the  hundis 
"sued  on  at  Re.  1-4-0  per  cent,  per  mensem  1  theiefore  only 
"  allow  interest  at  Rs.  6  per  cent,  per  annum  under  eection  80 
"  of  the  Negotiable  Instruments  Act." 

On  the  amount  of  the  note  of  hand,  viz.  Rs.  1,250,  the  Court 
allowed  interest  at  the  late  of  12  jer  cent,  per  annum  ;  and  thus 
passed  a  decree  in  favour  of  the  plaintiffs  against  the  defendant 
for  Rs.  14,440  whic  sum  consists  of  Ks.  11,250  principal  and 
Rs.  3,190  inteiest  calculated  at  the  above  mentioned  rates  on  the 
amounts  due  on  the  hundis  and  on  the  note  of  hand,  respectively. 

The  defendant  has  accepted  this  decree,  but  the  plaintiffs 
have  appealed  therefrom  to  this  Couit,  and  on  their  behalf 
it  has  been  urged  by  their  counsel  that  the  Lower  Court 
ought  to  have  decreed  interest  on  the  amount  sued  for  at  the 
rate  of  Re,  1-4-0 per  cent,  per  mensem  which  rate,  it  is  contended, 
was  agreed  upon  between  the  parties.  With  ieference  to  the 
additional  ground  of  appeal  filed  by  the  appellants'  conns*  1 
it  has  further  been  urged  that  the  Court  below  ought  to 
have  enquired  into  the  existence  of  a  usaue  of  trade  prevailing 
in  the  locality  according  to  which  hundis  such  as  those  sued 
upon  do  not  contain  the  rate  of  interest,  it  being  entered  only 
in   the  books  of  the  sahukar  and  the  broker. 
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The  hundis  sued  upon    are  admittedly  silent  as  to  interest. 
But  the   appellants'  counsel    has  argued    that   interest   at   the 
rate  of  Re.  1-4-0  per  cent,    per  mensem    was  agreed  to  be  paid  by 
the   defendant   on   the   principal     amount     of   the  hundis,   and 
that  as  section  80  of  the  Negotiable    Instruments  Act,  XXVI  of 
1881,  applies  only  in  cases    in   which  no  interest  had   been  ex- 
pressly agreed   upon  by   the    parties,   the  District  Judge   was  in 
error  in  reducing  the*rate  of    interest  from  Re.  1-4-0  to  annas  8 
per  cent,  per  mensem.     In   Bupport   of    this  contention  the  learned 
counsel  has   relied   upon  the  decision   of   their  Lordships  of  the 
Privy    Council   in    GhanJiiani  v.   Ram  Narain  (1).     That   was  a 
suit   brought   on  certain   hundis  which    were  silent  as  to  interest 
but  as  to  which  there    was  a   collateral   written   agreement  that 
they   Bhould  bear  interest   at  30  per  cent,  per  annum,  and  it  was 
found    that  this  mode  of    dealing   with   interest   by  a  collateral 
agreement,   and  not  on   the   face    of  tho   hundis,  was   in   accord- 
ance with  the    custom   prevailing   in  the    district   and   amongst 
the  class  affected   by    the   suit.     For  the   defendant  it  was  con- 
tended  in    that   suit,   that,   notwithstanding  tho  agreement  of 
the  parties    the  plaintiffs   right    to   interest  was  restricted   to  6 
per  cent,  pet  annum  by   section    80   of  Act  XXVI  of  1881.     Their 
Lordships  held  that  interest  was    recoverable  at  the  rate  agreed 
upon  by  the  parties,  and  that  section    80  aforesaid  was  not  appli- 
cable to  the  case. 

■"  Section  80  of  the  Negotiable  Instruments  Act,"  observed 
their  Lordships,  "  does  not  purport  to  deprive  those  dealing  with 
"  such  instruments  of  the  freedom  of  contract  possessed  by 
"  other  contracting  parties.  It  purports  to  confer  a  right  to 
"  interest,  not  to  take  away  such  a  right  otherwise  existing. 
«»  When  a  plaintiff  haa  to  rely  upon  the  section  as  the  ground 
l<  of  his  claim  to  interest  no  doubt  the  terms  of  the  section 
"  must  be  followed.  But  to  read  the  section  as  depriving  him 
*'  of  a  contractual  right  of  interest  would  be  to  read  into  it 
"  something  which  it  does  not  say  and  which  cannot  reasonably 
"  be  implied  from  its  language." 

Relying  on  the  above  authority  the  appellants'  counsel  has 
urged  that  section  80  aforesaid  would  apply  to  the  present 
case  only  in  the  absence  of  proof  of  an  agreement  between  the 
paities  to  pay  interest  at  a  higher  rate  than  Rs.  6  per  cent,  per 
annum,  and  his  contention  is  that  an  agreement  by  the  res- 
pondent to  pay  interest  at  the  rate  of  Re.  1-4-0  per  cent,  per 
mensem  must  be   held  to  have     been  proved  by  the  statement 
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on  oath  made  by  the  plaintiff  appellant,  Kanshi  Ram,  on  this 
point  and  by  the  fact  that  this  rate  was  charged  in  the  account 
between  the  parties  on  the  various  hundis  executed  and  re- 
newed by  the  respondent  from  time  to  time,  the  last  series  of 
the  hundis  being  those  aued  upon  ir  this  case.  In  this  connec- 
tion reference  has  been  made  to  pages  7  to  15  (transliteration 
of  the  book  account)  and  to  pages  32  to  33  of  the  record. 
Conceding  however,  the  truth  of  the  appellant  Kanshi  Ram's 
statement  and  the  correctness  of  the  accounts  produced  by 
him,  all  that  can  be  said  to  have  been  proved  is  that  at  the 
time  of  the  execution  of  the  hundis  a  separate  oral  agreement 
was  made  between  the  parties  as  to  the  rate  of  interest  to  be 
charged  on  the  money  advanced  to  the  respondent  and  the 
question  for  consideration  is  whether  having  regard  to  the  terms 
of  section  92  of  the  Evidence  Act  the  existence  of  this  alleged 
contemporaneous  oral  agreement  between  the  parties  can  be 
proved.  The  appellants'  counsel  has  contended  that  section  92 
of  the  Evidence  Act  does  not  apply  to  this  case  at  all,  and  in 
support  of  his  contention  be  again  relies  on  the  above-mentioned 
decision  of  their  Lordships  of  the  Privy  Council,  urging  that 
so  long  as  the  fact  of  a  separate  agreement  between  the  parties 
as  to  payment  of  interest  is  proved,  no  matter  whether  that 
agreement  is  in  writing  or  not,  it  must  be  enforced  according 
to  its  terms.  In  the  Privy  Council  case,  however,  it  will  be 
observed,  there  was  a  collateral  written  agreement  between  the 
parties  as  to  the  rate  of  interest  to  be  charged  .  on  the  amount 
of  the  hundis,  the  hundis  themselves  being  silent  on  the 
point. 

The  question  therefore  whether  in  that  case  the  existence 
of  the  separate  agreement  as  to  interest  could  or  could  not 
be  proved  in  view  of  section  92  of  the  Evidence  Act  did  not 
arise,  and  the  sole  question  for  decision  was  whether  or  not 
the  rate  of  interest  agreed  upon  by  the  parties  in  the 
collateral  written  agreement  could  be  allowed  when  the  hundis 
themselves  were  silent  as  to  interest.  Their  Lordships  an- 
swered that  question  in  tha  affirmative.  Their  decision,  there- 
fore, is  an  authority  only  in  support  of  the  position  that 
section  80  of  the  Negotiable  Instruments  Act  does  not  precludo 
tha  granting  of  a  decree  for  interest  in  cases  in  which  no 
rate  of  interest  is  specified  in  the  hundis  sued  upon,  but  in 
which  a  valid  contract  apart  from  the  hundis  as  to  payment  of 
interest  exists   between  the  parties. 

The  question  whether  in  cases  like  the  present  the  exist- 
ence of  a  contemporaneous  oral  agreement  as  to  interest  can  or 
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cannot  be  proved  under  section  92  of  the  Indian  Evidence  Act 
came  up  for  decision  before  the  Madras  High  Court  in  the  case 
of  Fathima  Bibi  Ammal  and  others  v.  Hanumantha  Roto  C)  and 
it  was  held  by  the  learned  Judges  of  that  Court  that  where  a 
promissory  note  is  sileut  as  to  interest  oral  evidence  is  not 
admissible  in  proof  of  a  contemporaneous  agreement  to  pay  a 
certain  rate  of  interest  but  that  in  such  cases  interest  at  the 
rate  of  Rs,  6  per  cent,  should  be  awarded  under  section  80  of 
the  Negotiable  Instruments  Act.  We  entirely  agree  with  the 
learned  Judges  of  the  Madras  High  Court  that  in  a  case  in 
which  a  suit  is  based  on  a  Negotiable  Instrument,  which  is  a 
document  of  a  formal  character,  the  existence  of  a  separate  oral 
agroement  as  to  any  matter  on  which  the  instrument  is  silent 
cannot  be  proved  under  section  92  of  the  Evidence  Act,  proviso 
2  to  the  section  not  being  applicable  to  such  a  case.  The  in- 
struments sued  upon  in  the  present  case  are  Shah  Jag  hundis 
drawn  with  the  utmost  formality  in  a  peculiarly  technical 
language,  and  they  cannot  be  cashed  except  throngh  a  respect- 
able banker  and  we  are  quite  clear  that  to  these  hundis  pro- 
viso 2  to  section  92  aforesaid  does  not  apply.  The  concluding 
words  of  the  proviso  in  question,  viz.,  u  In  considering  whether 
"  or  not  this  proviso  applies  the  Court  shall  have  regard  to 
"  the  degree  of  formality  of  the  document,"  are  very  material 
and  as  we  consider  that  the  hundis  with  which  we  are  deal- 
ing in  this  suit  cannot  but  be  regarded  as  documents  of  a 
very  formal  nature,  the  alleged  oral  agreement  as  to  interest 
on  which  the  hundis  are  silent,  is  not  saved  by  the  2nd  pro- 
viso to  section  92  of  the  Evidence  Act.  We  nold,  therefore, 
that  even  if  tho  respondent  entered  into  a  separate  oral  agree- 
ment with  the  appellants  to  pay  interest  at  the  alleged  rate 
of  Re.  1-4-0  per  cent,  per  mensem  on  the  hundis  executed  by 
him  in  their  favour  that  agreement  cannot  be  proved  by  them 
and  it  follows  that  the  hundis  themselves  being  silent  as  to 
interest,  we  must  fall  back  upon  section  80  of  the  Negotiable 
Instruments  Act,  and  under  that  section  interest  at  the  rate  of 
6  per  cent,  per  annum  only  can    be  allowed   to  ihe  appellants. 

The  additional  ground  of  appeal  does  not  in  any  way  help 
the  appellants  for,  conceding  for  the  sake  of  argument  that  ac 
cording  to  the  usage  of  trade  affecting  the  parties  hundis  such  as 
those  sued  upon  do  not  contain  the  rate  of  interest  and  that  it  is 
entered  separately  in  the  books  of  the  sahukar  and  the  broker, 
the  alleged  entry   of  the   rate  of    interest   in  the  books  in  ques- 
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tion  would  not  of  itself  be  sufficient   evidence     of  a   written 
agreement  between  the  parties  as    to  payment  of  interest  at  the 
rate  of  Re.  1-4-0 per  ctnt.  per   mensem.     At  the   best  such  entry 
would    be  a   mere  memorandum  of   an   oral  agreement  between 
the   parties  as  to    payment  of   interest  or   as  to   rate  of  interest 
chargeable   according   to  mercantile   usage    in  such  transactions. 
The   appellants'    counsel     concluded   his   argument    in   reply  to 
the   respondent's   pleader  by  a   raquest   that  we  should  remand 
the     case  to     enable    his   clients   to   prove  a   separate   written 
agreement     between    them   and   the    respondent  as    to  interest 
bj     producing    the   broker   through  whom  the   loans   in   ques- 
tion   were  raised.       We    cannot     see   our     way  to     accede   to 
this  request,  as  we   think  that   it  would  be  dangerous  to  allow 
the  appellants  now  to  produce   fresh   evidence  on  a   point   as   to 
which  they  ought  to  have   adduced   the  necessary   proof  in   the 
lower   Court  before.     The   remand   asked    for   would   open   the 
door  to  the  production  of   false   evidence,    and   we   must   there- 
fore decline  to  grant  the  request.     We    note   that  the  appellant's 
counsel  has  not   addressed    us  as   to   the   rate  of   interest   that 
should  have  been  allowed   on   the   note    of    hand,    Rs.   1,250  on 
which   the  luwer     Court   has  allowed   interest     at  the   rate  of 
12  per  cent,  per  annum. 

For  the  foregoing   reasons    we  maintain   the   decree    of   the 
lower  Court  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  53- 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr-  Justice 

Chevis. 

SUNDAR  DAS  AND  OTHERS— (Defendants) -APPEL- 
LANTS, 

Versus 

SAJJAN  SINGH  AND  OTHERS— (Plaintiffs  and  Defendants) 
—RESPONDENTS. 

Civil  Appeal  (Mis.)  No.  423  of  1909. 

Pre-emption— lis  pendens — resale  of  property  to  another  prc»emptor 
during  pendency  of  suit — rival  pre-emptors  sharing  bargain — Punjab  Pre. 
emption  Act,  section  14. 

Held,  whore  after  the  institution  of  a  suit  for  pre-emption  another 
pre-emptor  assorted  his  right  of  pre-emption  privately  and  the  vendee,  in 
recognition  of  hia  right  transferred  the  property  to  him,  that  the  doctrine  of 
Us  pendens  did  not  apply  to  such  transfer,  and  that  the  same  would  bar 
plaintiff's  suit,  unless  plaintiff  had  superior  rights  of  pre-emption  to  the 
transferee. 
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Held  also,  that  section  14  of  the  Punjab  Pre-emption  Act  had  no 
application  to  such  a  case  and  that  consequently  the  plaintiff  was  not 
entitled  to  share  the  property  in  suit  with  the  transferee  as  a  rival  pre- 
emptor  with  equal  rights  of  pre-emption. 

Further  appeal  from  the  order  of  II.  Scott- Smith,  Esquire, 
DivisionalJudge,  Ferozepore  Division,  dated  the  \5th  February 
1909. 

Tek  Chand,  for  appellants. 

Govind  Das,  for  Sajjan  Singh,  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Shah  Din,  J. -The  facts  of  this  case  are  briefly  these:—  hth  *%  1911. 
The  land  in  suit  consists  of  two  plots— (1)  41  kanals  1 
marla  of  land  comprised  in  khewat  No.  471,  khasra  Nos.  4586, 
4587  and  4609,  and  (2)  58  kanals  15  marlas  of  land 
being  J^ths  of  19T  kanals  19  marlas  comprised  in  khewat 
Nos.%72-476.  Khewat  No,  471  also  includes  khasra  No.  1225, 
consisting  of  48  kanals  8  marlas  of  land,  which  is  not  in 
dispute. 

The  land  in  snit  originally  belonged  to  Sunder  Siugh  and 
Thumri,  sons  of  Ram  Siogh  defendants  Nos.  3  and  4,  who 
sold  it  to  Sunder  Singh,  son  of  Maluk  Singb,  defendant  No.  1, 
on  the  12th  June  1906.  On  the  17th  June  1907,  defendant 
No.  1  sold  this  land  to  Harnam  Singh,  defendant  No.  2, 
for  Rs.  2,000.  The  plaintiff,  Sajjan  Singh,  instituted  the 
suit  for  pre-emption,  out  (f  which  the  present  appeal  has 
arisen,  on  the  9th  June  1908.  On  the  10th  June  1908,  defen- 
dants Nos,  3  and  4  sent  a  registered  notice  to  defendant 
No.  2,  Harnam  Singh,  stating  that  they  had  a  right  of 
pre-emption  in  respect  of  the  land  which  he  had  purchased 
from  Sunder  Singh  and  threatening  him  with  a  suit  if  he 
did  not  give  up  the  land  to  them.  On  the  11th  June  1908 
Harnam  Singh  sold  the  land  to  defendents  Nos.  3  and  4  in 
recognition  of  their  right  of  pre-emption.  On  the  2nd  July 
1908,  on  which  Sajjan  Singh's  suit  was  fixed  for  hearing, 
Sunder  Singh  and  Thumri  were  impleaded  as  defendants 
by  order  of  Court,  and  they  put  in  their  pleas  on  the  29th 
July,  urging  that  the  plaintiff's  right  of  pre-emption  was  not 
superior  to  theirs  and  that  as  against  them  his  suit  should  be 
dismissed.  In  replication  it  was  urged  by  the  plaintiff,  inter 
alia,  that  the  re-sale  in  favour  of  defendants  Nos.  3  and  4  by 
the  original  vendee,  Harnam  Singh,  having  been  made  pendente 
lite  was  invalid  and  could  not  affect  his  right  of  pre-emption. 
He  did  not,   however,  dispute  that  the  right  of  pre-emption   o* 
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defendants  Nos  3  and  4  was  equal  to  his.  The  first  Court 
framed  several  issues,  of  which  the  second  and  third  issues, 
which  only  need  he  noticed  at  this  stage  of  the  case,  were  :— 

(2)  W  hether  the  re-sale  in    favour  of  defendants    Sander 

Singh  and  Thumri  was  not  binding  on  the  plaintiff 
and  was  bad  by  reason  of  having  been  made 
pendente  lite  ;  and 

(3)  Whether  there-sale  in  question  was  a   bond  fide  trans- 

action      *  *  *  * 

On  these  issues,  the  Court  held  that  the  re-sale  by  the  first 
vendee  in  favour  of  Sunder  Singh  and  Thumri  was  a  bond 
fide  transaction,  and  that  upon  the  principle  laid  down  in 
No.  26  r.  B.  1908  (*)  the  doctrine  of  lis  pendens  did  not  apply 
to  the  said  re-sale.  The  Court  further  neld  that  as  the  plain- 
tiff had  failed  to  prove  that  his  right  of  pre-emption  was 
superior  to  that  of  defendants  Nos.  3  and  4,  his  suit  could  not 
succeed  against  them,  and  it  therefore  dismissed  the  suit. 

On  appeal,  the  Divisional  Judge  9greed  wilh  the  first  Court 
in  holding  that  the  re-sale  to  defendants  Nos.  3  and  4  was  a 
bond  fide  transaction,  and  that  "the  rule  of  lis  pendens  did  not 
apply  to  it,  because,  in  the  language  of  the  learned  Judge> 
"  defendants  Nos.  3  and  4  having  asserted  their  pre-existing 
"  right  by  the  purchase  of  the  11th  June  1908,  are  in  as  good 
u  a  position  as  if  they  had  hrought  a  suit  for  pre-emption." 
The  Divisional  Judge,  however,  held  further  that  defendants 
Nos.  3  and  4  "  must  in  fact  be  classed  as  rival  pre-emptors 
"  equally  entitled  with  plaintiff  within  the  meaning  of  sec- 
"  tion  14  of  the  Pupjab  Pre-emption  Act,"  and  he  therefore  re- 
manded the  case  under  Order  XLI,  rule  23,  Civil  Procedure  Code 
with  a  direction  to  the  first  Court  to  decide  what  share  the 
plaintiff  *vas  entitled  to  in  the  land  in  dispute,  and  aleo  as  to 
whether  the  price  mentioned  in  the  second  deed  of  sale  had  been 
paid  rr  fixed  in  good  faith. 

From  that  order  of  remand  defendants  Noe.  3  and  4  have 
preferred  an  appeal  to  this  Court  and  we  have  heard  full  argu- 
ments on  both  sides  on  the  main  questions  involved  in  the  case. 
Those  questions  are  (1)  whether  the  re-sale  by  the  original 
vendee  in  favour  of  defendants  No9.  3  and  4  was  bad  in  law 
by  reason  of  its  having  been  made  pendente  lite ;  and  (2)  if 
the  rule  of  lis  pendens  did  not  apply  to  the  re-sale  in  question 
and  it  was  not  therefore  invalid,  whether  the  plaintiff  having  an 
equal  right  of  pre-emption  with    defendants  Nos.   3   and    4    was 


(')  2G  P.  R.  1908  (Mahmud  Khan  v.  Khuda  Bakhsh). 


August,  1911.]  CIVIL  JUDGMENTS-No.  53.  207 

entitled   to  share  in   the  land  in     dispute   under   section  14   of 
the  Punjab  Pre-emption  Act. 

Upon  the  first  question  we  think  that  the  view  taken  by 
the  Courts  below  is  correct,  namely,  that  since  the  re-sale  in 
favour  of  defendants  Nos.  3  and  4  was  made  by  Harnam  Singh 
in  recognition  of  their  pre-existing  right  of  pre-emption  which 
was  admittedly  superior  to  him,  the  mere  fact,  that  that  re  sale 
was  made  after  the  plaintiff  had  brought  his  suit  for  pre-emp- 
tion against  Harnam  Singh  to  enforce  bis  own  right  of  pre- 
emption, was  not  of  itself  sufficient  to  vitiate  the  said  re-sale 
as  one  opposed  to  the  doctrine  of  lis  pendens.  In  support  of 
his  position  that  the  rule  of  lis  pendens  applied  to  the  re-sale 
by  Harnam  Singh,  the  plaintiff's  pleader  has  relied  on  the  de- 
cision of  the  Allahabad  High  Court  in  GhasiUy  v.  Gobind  Las  (') 
of  which  the  head  note  runs  as  follows  : — 

"  After  the  filing  of  a  suit  for  pre-emption  but  before 
"  services  of  summons  on  the  defendants,  the  defendant-vendee 
"  re-sold  the  property  claimed  to  a  second  vendee  who  had 
"  equal  rights  as  a  co-sharer  with  the  plaintiff.  This  second 
a  vendee  was  added  by  the  Court  as  a  party  defendant,  but  the 
u  plaiut  was  not  amended  and  the  plaintiff  did  not  seek  to 
"  pre-empt  the  •  sale  made  in  his  favour.  Held,  that  the  doctrine 
"  of  lis  pendens  applied  and  the  plaintiff  was  entitled  to  a  decree." 

This  ruling  is  no  doubt  in  favour  of  the  plaintiff,  but  as 
it  is  opposed  to  the  principle  laid  down  in  the  decisions  of  our 
own  Court  in  No  26  P.  B.  1908  (2J  and  No.  7  P.  E.  1910  (3), 
and  as  we  concur  in  the  view  adopted  in  the  two  last  mention- 
ed cases,  we  must,  with  all  due  respect  to  the  learned  Judges 
of  the  Allahabad  High  Court,  decline  to  follow  their  ruling. 
In  the  Allahabad  case  the  position  of  a  person  entitled  to  a 
right  of  pre-emption  in  respect  of  a  particular  sale  who  asserts 
that  right  privately  and  in  recognition  of  whoso  right  the 
original  vendee  re-sells  the  subject  of  sale  to  him,  has  not  been 
kept  in  view  ;  aud  it  has  been  assumed  that  th6  second  vendee 
had  acquired  rights  in  the  property  sold  limply  and  solely  by 
reason  of  the  resale  in  his  favour,  thus  deriving  title  under 
the  first  vendee  by  the  alienation  made  by  the  latter  pending 
the  suit.  In  our  opinion,  this  is  an  erroneous  view  of  the  legal 
position  of  a  pre 'emptor  who  successfully  enforces  his  right  of 
pte-emption  against  the  original  vendee  by  obtaining  a  resale 
privately  in  his  favour,  the   correct    view  being  the  one  which  is 


(')  (1908)  I,  L.  B.  m  All.  46T. 

O  26  P.  B.  1908  (Mahmud  Khun  v.  Khuda  Baklmh). 

(3;  7  P.  B.  1910  (Muhammad  Khan  v.  Sardar). 
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fully  explained  in  No,  26  P.  B.  1908.  The  following  extracts 
from  the  judgment  of  the  Division  Bench  in  that  case  have  a  direct 
bearing  on  the  point  before  us  : — 

"Pat  broadly  and  briefly  the  doctrine  of  lis  pendens  forbids 
"  creation  of  new  rights,  over  property  already  the  subject  of 
"  suit,  'pendente  lite  which  are  calculated  to  injure  the  rights 
"  of  the  claimant.  It  does  not,  and  if  we  consider  for  a 
"  moment  we  see  that  it  could  not,  apply  to  the  assertion  of 
"  rights  which   existed   prior  to  the  institution  of    the  pending 

ii   a  nit    '  ^  ^  ^  #  $fe  4f* 

"  No  doubt  he  (the  second  vendee)  gets  no  further  rights 
"  as  against  the  respondent  (pre-emptor)  by  the  deed  of  sale 
"per  se,  but  he  can  maintain  that  sale  if  he  can  prove  a 
"  pre-existent  right  to  have  it  executed  in  his  favour.  So  far 
11  does  the  doctrine  of  lis  pendens  apply  that  the  sale  could 
"create  no  new  right  in  his  favour  having  its  bitth  subsequent 
"  to  the  suits  oi  the  respondent,  but  obviously  he  is  cob  debarred 
11  from  asserting  any  pre-existent  right  he  may  have  had 
M  against  the  vendor  and  the  vendee  by  the  mere  fact  that 
"  some  one  else  had  brought  a  claim  against  them  in  reference 
"  to  the  same  property."  *  * 

"In  claims  for  preemption  the  right  of  any  particular 
"  claimant  is  not  prejudiced  qua  his  own  right,  by  the  asser- 
"  tion   by  another  claimant  of  his  own  pre-existing  rights," 

"  No  doubt  the  sale  to  the  appellant,  Mahmud  Khan 
"  (the  second  vendee),  would  be  useless  to  him  if  that  were 
"  the  basis  of  his  title,  but  here  his  title  to  pre-empt  was  exis- 
"  tent  prior  to  the  suit  and  is  independent  both  of  it  and  of 
"  the  subsequent  sale  which  was  only  executed  in  recognition 
'•  of  the  assertion  of  his  right."  #  # 

The  plaintiff's  pleader  has  tried  to  distinguish  No.  2(3 
P.  B.  1908  0)  from  Qhasitey  v.  Gobind  Pas  (2)  and  from  the 
present  case,  on  the  ground  that  whereas  in  the  first  mention- 
ed case  the  pre-emptive  right  of  the  second  vendee  (Mahmud 
Khan)  was  held  to  be  superior  to  those  of  the  pre-emptors 
(Amir  Bakhsh  and  Khuda  Bakhsh)  who  had  brought  separate 
suits  for  pre-emption  against  the  original  vendee,  in  the  Allah- 
abad case,  as  als«  in  the  present  case,  the  right  of  pre-emption 
of  the  second  vendee  was  only  equal  to  that  of  the  plaintiff 
pre-emptor,  In  our  opinion,  this  distinction  is  immaterial  and 
the  ratio  decidendi  in  26  P.  B.  1908  (l)  applies  as  well   to  a 

(')  26  P.  R.  1908  (Mahmud  Khan  v.  Khuda  Bakhsh). 
<s)  (1908)  I,  L.  R.  30  All.  467. 
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case  in  which  the  pre-emptive  right  of  the  second  vendee, 
claimiog  under  a  private  resale  to  himself,  is  equal  to  that  of 
the  pre-emptor  who  enforces  his  right  by  Suit  as  to  a  case  in 
which  the  former's  right  of  pre-emption  is  superior  to  that  of 
the  latter.  In  fact,  in  No.  7  P.  R.  1910  f1)  which  is  a  sequel 
to  No,  26  P.P.  J  908,  (2)  the  pre-emptive  right  of  the  second 
vendee,  Mahmud  Khan,  was  found  to  ho  equal  to  that  of  Amir 
Bakhsh  and  not  superior  to  it.  The  observations  made  in  26 
P.  B.  1908  (2)  regarding  the  alleged  superior  right  of  Mahmud 
Khan  to  those  of  Amir  Bakhsh  and  Khuda  iiakhsh  clearly  did 
not  constitute  the  real  foundation  of  the  decision  that  the 
doctrine  ol  lis  pendens  did  not  apply  to  the  resale  in  favour 
of  Mahmud  Khau,  and  on  further  enquiry  during  the  subsequent 
stages  of  the  case,  it  was  discovered  that  Mahmud  Khan  had 
no  superior  right.  In  spite  of  that  finding  it  was  held  that 
the  resale  in  his  favour  by  the  first  vendee  was  a  perfectly 
good  one,  and  the  competing  claims  of  the  plaintiffs  pre-emp- 
tors  and  of  the  second  vendee  were  adjudicated  upon  on  that 
basis.  What  No.  26  P.  P.  1908  (2)  really  decided  was  that 
the  doctrine  of  lis  pendens  did  not  apply  in  that  case  because 
the  second  vendee  relied  in  auswer  to  the  plaintiff  pre-emptor's 
suit  for  pre-emption,  not  upon  the  resale  made  to  him  after  the 
institution  of  the  suit,  but  upon  his  own  right  of  pre-emption 
which  existed  prior  to  the  date  of  the  said  suit  and  in  recogni- 
tion of  which  tha  re-sale  took  place  in  his  favour.  Whether 
that  right  was  superior  to  or  equal  with  that  of  the  plaintiff 
pre-emptor  was,  upon  the  principle  enunciated  in  ihe  aforesaid 
decision,  perfectly  immaterial.  We  hold  therefore,  that  the 
second  sale  made  by  Harnam  Singh  in  favour  of  defendants 
Nos.  3  and  4  during  the  pendency  of  the  plaintiff's  suit  for 
pre-emption  was  not  bad  by  reason  of  the  rule  of  lis  pendens, 
which,  in  our  opinion,  has  no  application  in  this  case  ;  and 
we  therefore  decide  the  first  question  in  favour  of  defendants 
Nos.  3  and  4.  The  ruling  of  the  Allahabad  High  Court  in 
Narain  Singh  v.  Parbal  Singh  (3)  which  was  incidentally  relied 
on  by  the  plaintiff's  pleader,  is  not  in  harmony  with  the 
principle  laid  down  in  the  above-mentioned  decision  of  this 
Court  and  we  are  not  prepared  to  follow  it. 

Upon  the  second  question  namely,  whether  on  the  facts 
found  in  this  case  and  in  spite  of  the  re-sale  in  favour  of  tho 
second  vendee  being    perfectly  valid,  the   plaintiff  has  a  right  to 

Q)  7  P.  R.  1910  (Muhammad  Khan  v.  Sardar) 

i2,  26  P.  R,  1908  {Mahmud  Khan  v,  Khuda  Bakhsh) 

(•)  (1801)  I,  L.  R.  23  All.  247. 


210  CIVIL  JUDGMENTS- No.  54.  [  Rkooeb, 

share  in  tbe  land  sold  under  section  14  of  the  Pre-emption  Apt, 
Ave  think  that  the  Divisional  Judge's  view  is  erroneous.  The 
section  in  question  clearly  applies  only  to  cases  in  which  several 
pre-omptors  having  instituted  separate  suits  for  pre-emption  in 
respect  of  one  particular  sale  are  found  by  the  Court  to  be 
equally  entitled  to  the  right  of  pre-emption.  It  does  not  apply 
to  a  case  in  which  a  pre-emptor  is  claiming  to  enforce  bis  right  of 
pre-emption  by  suit  against  an  original  vendee  or  &  second  vendee 
who  has  an  equal  right  of  pre-emption  with  such  pre-emptor, 
(see  No.  83  P  B,  1907)  (l).  In  the  present  case,  therefore, 
the  plaintiff  who  is  the  only  pre-emptor  before  the  Court, 
cannot  take  advantage  of  the  provisions  of  section  14  aforesaid 
and  claim  to  share  in  the  land  in  dispute  with  the  second 
vendee  who  has  obtained  it  by  a  private  re-sale  by  asserting  his 
pre-emptive  right  against  the  origical  vendee  but  without  bring- 
ing a  suit  for  pre-emption  in  Court.  The  plaintiff's  pleader  does 
not  seriously  support  the  Divisional  Judge's  view  on  this  point 
and  we  have  no  hesitation  in  holding  that  section  14  of  the 
Pre-emption  Act  does  not  apply  to  the  facts  of  this  case. 

For  the  foregoing  reasons  we  accept  this  appeal  and,  setting 
aside  the  Lower  Appellate  Court's  order  of  remand,  dismiss  the 
plaintiff's  suit.  As  the  plaintiff  was  justified  in  bringing  his 
suit  for  pre-emption  against  Harnam  Singh,  and  as  his  right 
has  been  defeated  only  by  a  private  re-sale  by  Harnam  Singh  to 
defendants  Nos.  3  and  4,  against  whom  the  plaintiff  had  prima 
facte  a  good  ground  for  proceeding  with  his  suit,  we  think  that 
the  parties  should  bear  their  own  costs  throughout  and  we  direct 
accordingly. 

Appeal  accepted. 

No-  54 

Before  Hon.  Mr.  Justice  Johnstone   and   Eon.   Mr.  Justice 
Shah  Din. 

IOTA  MAL  AND  OTHERS— (Defendants)— APPELLANTS 

Versus  « 

SRI  RAM  AND  OTHERS- (Plaintiffs)— RESPONDENTS. 
Civil  Appeal  No.  1010  of  1909. 

Pre-emption — consideration  for  sale  made  up  of  previous  debts — option  under 
proviso  totection  22,  Punjab  Pre  emption  Act,  II  of  1905,  when  to  be  granted. 

Where  the  consideration  money  for  a  sale,  Es.  1,200,  was  made  up  of 
previous  debts  and  the,  market  value  of  the  property  sold  was  found  to  be 
Its.  780- 


0)  83  P.  R.  1907  (Khan  Zaman  v.  Faitch  Sher). 
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Held,  that  the  iroviso  to  section  22  of  the  Punjab  Preemption  Act  was 
applicable  and  the  amount  payable  by  the  pre-emptor  must  be  the  market 
value  or  the  vendees  may,  at  the]  discretion  of  the  Court,  be  put  to  their 
option  of  either  accepting  such  value  or  having  the  sale  cancelled. 

Held  also,  that  as  the  vendees,  appellants,  in  this  case,  had  not  been 
able  to  show  any  equity  in  their  favour,  it  was  unnecessary  for  the  Chief 
Court  to  allow  the  vendees  any  option  in  the  matter  and  therefore  the 
decree  of  the  lower  Appellate  Court,  decreeing  the  claim  on  payment  of  the 
market  value,  was  confirmed. 

Further  appeal  from  the  decree  of  Bai  Bahadur  Lata  Mulraj, 
Divisional  Judge,  Ferozepore  Division,  dated  the  22nd  June 
19C9. 

Kamal-ud-Din,  for  appellants. 

Nemo  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Johnstone,  J. — In  this  case  the  first  Court  held  12th  July  1911. 
that  of  the  two  sets  of  rival  pre-emptors,  both  of  whom 
it  found  to  have  better  rights  than  the  vendees,  Mussammat 
Khemon  had  the  superior,  and  Tbamman  Ram  and  Kishna 
the  inferior  right  ;  that  the  som  Rs.  1,200  mentioned  in  the 
deed  as  the  sale  money,  had  been  fixed  and  paid  in  good  faith, 
and  that  Mussammat  Khemon  must  have  the  first  option  of 
purchase  and  the  other  two  persons  aforesaid  the  second. 

Thamman  having  died,  his  sons  appealed  to  the  Divisional 
Court,  praying  that  the  sum  payable  Bhould  bo  reduced  to 
Rs.  600  (Musssammat  Khemon,  having  neither  appealed  nor  paid 
the  money,  has  dropped  out  of  the  case).  The  Divisional  Judge, 
Mr.  Scott-Smith,  held  that  in  the  circumstances,  inasmuch  as 
the  only  evidence  on  the  reeord  seemed  to  indicate  that  the 
market  value  was  only  Rs.  400,  and  the  sum  of  Rs.  1,200 
aforesaid  was  wholly  made  np  of  debts,  the  proviso  to  section  22, 
Act  II  of  1905,  would  come  in.  He  therefore,  remanded  in 
order  that  the  real  market  value  might  be  ascertained.  The 
First  Court  reported  Rs.  725  as  the  highest  possible  estimate  ; 
and  then  the  new  Divisional  Judge,  entirely  misunderstanding 
the  intention  and  meaning  of  the  remand  order,  which  accepted 
the  First  Court's  Bnding  that  the  price  Rs.  1,200  was  fixed  and 
paid  in  good  faith,  found]  Rs.  780  the  true  market  value  and 
gave  a  decree  for  the  preemption  on  payment  of  that  sum, 
without  giving  any  finding  as  to  the  price  having  been  fixed  and 
paid  in  good  faith  or  not. 

The  vendees  have  now  appealed,  asking  first,  thai  Rs.  1,200 
ba  re-instated  as  the  price  to  be   paid,  and   secondly,   that    the 
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vendees  should  have  been  given  the  option  mentioned  in  the 
proviso  to  section  22  aforesaid.  Before  us  the  learned  pleader 
for  the  appellants  (respondents  having  failed  to  appear),  con- 
tended himself  with  asking  for  the  option  aforesaid,  and  we 
have  heard  him  on  the  subject. 

The  proviso  certainly  applies  to  the  case,  for  Rs.  ],200  is, 
in  our  opinion,  greatly  in  excess  of  Rs.  780,  the  market  value, 
and  the  sum  of  Ks.  1,200  is  entirely  made  up  of  previous  debts  ; 
and  the  only  difficulty  is  on  what  principles  we  should  exercise 
the  discretion  allowed  by  the  word  "  may  "  in  the  proviso.  In  a 
sense,  no  doubt,  the  price  fixed  was  fixed  "  in  good  faith  "  ; 
but  this  Court  has  held,  apart  from  section  22  and  the  proviso, 
more  than  once  that,  when  old  debts  are  stated  as  the  price 
in  such  cases  as  the  present,  the  numerical  total  of  those  debts 
is  not,  and  the  actual  value  of  a  claim  for  those  debts  is,  really 
the  consideration  for  tie  sale,  and,  looking  at  it  in  this  way,  we 
cannot  revert  to  the  First  Court's  decree  as  the  proper  decree  in 
the  case.  We  must,  in  short,  under  the  proviso  either  let  the 
Divisional  Judge's  decree  stand,  or  we  must  let  the  vendees 
have  the  aforesaid  option. 

In  the  said  proviso  the  Legislature  has  introduced  into  the 
law  of  pre-emption  a  discordant  note.  Until  that  proviso  was 
enacted,  it  was  always  understood  that  the  pre-emptor  simply 
stepped  into  the  shoes  of  the  vendee,  and  that  neither  vendor 
nor  vendee  could  defeat  him  by  resiling  from  the  sale,  but  now 
the  Legislature  in  its  wisdom  has  thought  fit  to  allow  in  certain 
circumstances,  the  vendee  to  back  our,  if  the  Court  sees  fit  to 
let  him  do  so.  Not  the  smallest  hint  is  given  of  tho  principles 
on  which  the  Court  is  to  act  in  exercising  its  powers,  and  in 
the  present  case  the  appellants  have  not  been  able  to  shew  that 
any  racognised  equity  exist  in  their  favour.  We  have  to  consider 
not  only  their  interests,  but  also  that  of  the  vendor,  who,  by  a 
perfectly  legitimate  contract,  wiped  out  his  whole  debt  to  the 
vendees  by  selling  the  land  to  them,  and  who,  if  we  give 
vendees  the  option  they  crave,  will  find  his  contract  cancelled 
and  himself  again  saddled  with  a  heavy  liability.  As  no 
special  equity  in  vendee's  favour  has  been  shewn  to  exist,  we 
refuse  them  the  option,  and  we  confirm  the  decree  of  the  Lower 
Appellate  Court  and  dismiss  the  appeal.  In  the  circumstances 
parties  should  bear  their  own  costs. 

Appeal  dismissed. 
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No-  55. 

Before  Ron.  Mr.  Justice  Johnstone  and  Ron.  Mr. 
Justice  Chevis. 

MUSSAMMAT  BHAGAN  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

ALLAH  DITTA  AND  OTHERS-(Plaintipfs)— RESPONDENTS. 

Civil  Appeal  No.  682  of  1909. 

Sale — non-payment  of  consideration— intention  of  parties  whether  sale 
shall  he  complete  ivithout  payment  of  consideration  or  not— relevancy  of  subse- 
quent conduct  of  parties  in  ascertaining  their  intention. 

Held  that,  although  title  in  property  sold  can  pass  without  payment 
of  consideration,  no  title  will  pass  where  there  is  proof  of  an  intention  in 
both  the  parties  that  ownership  should  not  pass  until  payment  of  considera- 
tion, and  the  subsequent  conduct  of  the  parties  to  the  sale  is  relevant  in 
order  to  shew  whether  the  parties  intended  ownership  to  pass  independently 
of  the  payment  of  consideration  or  not. 

Further  appeal  from  the  order  of  Khan  Bahadur  Khan  Abdul  Ghafur 
Khan,  Khan  of  Zaida,  Divisional  Judge,  Sialhot,  dated  21s£ 
April  1909. 

Pestonji  Dadabhai,  Lajpat  Rai  and   Barkat  Ram,  for  Appel- 
lants. 

Shahab  Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— ■ 

Johnstone,  J.-— In  this  case  the  pleadings  are  fully  set  forth  20th  Deer.  1910. 
in  the  judgment  of  the  first  Court  and  need  not  be  repeated. 
The  claim  was  for  a  declaration  that  the  plaintiffs  are  pro- 
prietors of  certain  land  in  the  village  of  Kot  Sandban.  The 
first  Court  held  that  a  deed  of  Bale  was  no  doubt  executed  by 
the  late  Gurmukh  Singh  in  favour  of  Punah,  Sati  and 
Bnrhan,  but  that  the  consideration  never  passed  and  that  the 
sale  was  never  completed.  As  regards  plaintiffs'  claim  that 
they  had  held  the  land  adversely  ever  since  the  ±ale  of  1870, 
the  Court  found  that  it  was  not  proved. 

On  appeal  the  learned  Divisional  Judge  took  a  different 
view.  He  agreed  with  the  first  Court  that  consideration  did 
not  pass,  but  he  went  on  to  hold  that  that  fact  alone  cannot 
nullify  the  sale  once  completed.  He  then  proceeded  to  record 
the  finding  that  plaintiffs  obtained  possession  of  the  land  im- 
mediately after  the  sale  deed  was  executed,  and  that  plaintiffs 
had  been  in  possession  of  the  land  purchased  ever  since.  On 
these  findings  he  reversed  the  decision  of  the  lower  Court 
and  gave  plaintiffs  a  decree,    He  made  it  a  condition  of  their 
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taking  possession  that  they  should  pay  Rs.  200,  the  original 
sale  money.  That  Court  also  discriminated  between  the  20 
ghumaos  5  kanals  of  land  mentioned  in  the  deed  of  sale  and 
the  additional  land  in  suit,  which  seems  to  be  shamilat,  which 
had  been  reclaimed  since  1870.  As  regards  that  additional 
land  the  suit  was  dismissed. 

The  defendants  have  now  appealed  to  this  Court  for  dis- 
missal of  the  plaintiffs'  suit,  while  the  plaintiffs  have  filed  a 
cross-appeal  asking  for  that  aforesaid  additional  land.  In  our 
opinion  the  defendants'  appeal  must  succeed, 

The  plaintiffs'  pleader,  Mr.  Shahab-ud-din,  lays  great 
stress  upon  the  well  known  principle  of  law  that  to  make  a 
sale  complete  it  is  not  necessary  that  price  should  be  paid.  He 
quotes  several  rulings  such  as,  62  P.  B  1879  (*),  132  P.  B. 
1879  (2),  40  P.  B.  1906  (*)  and  153  P.  B.  1882  (*).  But  in 
all  these  rulings  there  is  a  qualification  to  the  effect  that  owner- 
ship does  not  pass  if  there  is  proof  of  an  intention  in  both 
the  parties  that  ownership  should  not  pass  until  payment  of 
consideration^  In  the  present  case  Mr,  Pestonji,  for  the 
defendants,  has,  in  our  opinion,  succeeded  in  showing  that 
there  was  an  intention  in  the  minds  of  the  parties  at  the  time 
of  the  sale  that  ownership  should  not  pass  until  the  money 
was  paid. 

Both  the  Courts,  as  stated  above,  have  held  that  the 
sale  money  did  not  pass  and  we  see  no  reason  to  come  to  a 
contrary  conclusion.  It  also  appears  from  an  examination  of 
such  jamabandis  as  are  available  that  from  1892  onwards 
plaintiffs  have  been  cultivating  certain  portions  of  the  land 
in  dispute.  It  seems  quite  clear  that  they  have  not  continuously 
held  Gurmukh  Singh's  share  in  the  khata.  They  seem  to  have 
held  sometimes  one  field  and  sometimes  another  ;  sometimes 
more  land  and  sometimes  less;  and  they  have  been  continuously 
entered  as  holding  as  tenauts-at-will  paying  sometimes  one  rate 
of  rent  and  sometimes  anothor,  It  cannot  oe  said  from  these 
entries  that  the  plaintiffs  have  held  the  lands  which  have 
been  included  in  the  deed  of  sale  as  proprietors,  and  they 
have  not  produced  any  evidence  worth  speaking  of  to 
contradict  these  entries.  The  learnel  Divisional  Judge  has 
made  a  mistake  when  he  says  the  plaintiffs  obtained  possession 
of  the   land    immediately    after   the    sale   deed    was  executed. 

<l)  62  P.  R.  1879  (Kahna  v.  Dewa  Singh). 
O  132  P.  R.  1879  (Abbas  Alt  Shah  v.  Pir  Eahsh). 
(8)  40  P.  R.  1906  {Kanshi  Ram  v.  Tota  Ram). 
(*)  153  P.  JR.  1882  (Allah  Bahhsh  v  Shama). 


Sept.  A  Oat.,  1911.  ]  CIVIL  JUDGMENTS-No.  55.  2i5 

In  our  opinion  there  is  nothing  to  show  this.  In  January  1871, 
when  mutation  was  attempted  npon  the  deed  of  sale,  Gur- 
mukh  Siugh  appeared  before  the  Tahsildar  and  stated  that 
the  vendees  had  not  paid  him  the  price.  The  Tahsildar,  there- 
fore, reported  to  the  Deputy  Commissioner  that,  as  considera- 
tion .  did  not  pass,  the  mutation  should  Dot  be  sanctioned ; 
and  the  Deputy  Commissioner  directed  that  mutation  be 
refused  because  of  the  refusal  of  the  vendor.  In  our  opinion  it 
cannot  be  inferred  from  this  that  plaintiffs  bad  possession  at 
that  time.  Indeed  the  ordinary  natural  presumption  will  be 
that  they  had  not  possession  and,  as  we  have  seen,  there  is 
no  evidence  t  show  that  they  had  possession  of  any  part  of 
the  land  until  1892  This  agrees  fairly  with  certain  oral 
evidence  produced  by  the  defendants  which  attempts  to  show 
that  aftet  J  870  the  vendees  and  their  families  left  the  village 
end  remained  absent  for  a  protracted  period,  and  tht»t,  when 
they  did  ultimately  return  to  tho  village,  they  from  time  to 
time  took    portions  of  defendants'  land  for  cultivation  only. 

The  defendants'  counsel  does  not  contest  the  principle 
laid  down  in  the  rulings  aforesaid  to  the  effect  that  title  in 
property  sold  can  pass,  although  consideration  has  not  been 
paid  ;  but  at  ,the  same  time  he  argues,  relying  upon  certain 
rulings  of  which  68  P.  B.  1900  0  and  7  P,  E.  1897  (*) 
(Revenue)  are  examples,  that  the  conduct  of  the  parties  after 
the  transaction  of  sale  is  important  in  order  to  ascertain  whether 
the  parties  intended  ownership  to  pass  independently  of  the 
payment  of  consideration.  Here  it  Beems  to  us  that  the  con- 
duct of  the  parties  makes  it  clear  that  the  sale  was  never  com- 
pleted. Most  probably  the  plaintiffs'  ancestors  did  not  take 
possession  in  1870,  and  there  is  nothing  to  show  that  they  ever 
held  any  part  of  this  holding  till  1892.  After  that  they  seem 
to  have  occupied  portions  of  it,  but  it  is  not  clear  that  they 
did  so  as  proprietors.  Indeed  the  indications  are  the  other 
way.  Therefore  we  think  we  are  justified  in  holding  that  the 
conduct  of  the  parties  shows  that  they  did  not  themselves 
consider  that  ownership  had  passed  to  the  plaintiffs. 

Mr  Shahab-ud-Din  makes  a  good  deal  of  the  reclamation 
of  sharnilat  by  the  plaintiff.  There  is  no  donbt  that  the  plain- 
tiffs are  in  posseesiou  of  a  considerable  area  of  reclaimed 
sJiamilat,  but  there  is  no  direct  evidence  to  show  who  reclaimed 
the  land,  and,  although    probably  plaintiffs  themselves  reclaimed 


0)  68  P.  R.  1900  {Ram  Chand  v.  Earnam  Singh). 

(*)  7  P.  R.  1897  Rev,  (Ghannyu  Singh  v.  tiihal  Singh) 
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it,  we  do  not  think  that  any  presumption  can  be  made  that 
they  did  so  as  proprietors.  Being  a  numerous  and  an  energetic 
family,  they  may  Well  have  done  the  reclamation  by  consent 
of  the  owners,  holding  the  reclaimed  land  also  as  tenants, 
though  they  may  not  have  paid  rent  for  it. 

Lastly,  the  dhal  bachh  of  the  years   1901, 1904,  1905  aud  1907 
„  is  forthcoming.     In  these    Mai   Singh    and  Mussammat  Bhagan, 

his  widow,  are  shown  as  malguzars,  and  Ishar  Siogh,  witness 
No.  t>  for  plaintiffs,  asserts  that  he  collected  revenue  as  in 
thb  dhal  bachh  and  that  the  plaintiffs  paid  one-fourth  batai  to 
defendants.  Other  witnesses  testify  in  the  same  way,  and, 
on  the  whole,  we  think  this  a  strong  corroboration  of  the  con- 
tention that  the  plaintiffs  never  became  owners  of  this  land. 

For  these  reasons  we  accept  defendants'  appeal  and  reject 
the  cross-appeal  of  the  plaintiffs  and  dismiss  the  plaintiffs' 
suit  with  costs  throughout. 


No.  56- 

Before  Eon.  Mr,  Justice  Johnstone  and  Eon.  Mr.  Justice 

Shah  Din. 

MUHAMMAD  YASIN -(Plaintiff)— APPELLANT, 

Versus 

THE  MUNICIPAL  COMMITTEE,  LAHORE— (Defendant)— 
RESPONDENT. 

Civil  Appeal  No.  381  of  1908. 

Municipalities — Power  given  to,  under  Acte  to  be  construed  strictly — 
tiotice  under  section  92  for  demolition  of  a  building  cannot  be  applied  to  case 
falling  under  section  95  of  the  Punjab  Municipal  Act,  XX  of  1891. 

Held,  that  powers  given  to  a  Municipal  Committee  under  Acts  must  be 
construed  strictly  and  that  consequently  when  a  Municipal  Committee  issued 
notice  upon  the  plaintiff  for  the  demolition  of  a  Thara  apparently  under 
section  92  of  tho  Punjab  Municipal  Act  and  not  under  section  95,  plaintiff 
was  entitled  to  a  declaration  that  the  Committee  had  not  tho  power  to  order 
the  demolition  of  the  Thara  in  the  absence  of  proof  that  it  had  been  erected 
recently. 
First  appeal  from  the  order  of  A.  H.  Parker,  Esquire,  District 
Judge,  Lahore,  dated  the  SOth  January  1908. 

Mehr  Chand,  for  appellant. 
Hari  Chand,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 
2tith  Feby.  1911  •  Johnstone,  J. — The  facts  of  this  ca^o  are  as  follows  :  — 

In    1808   Ha6z   Muhammad   purchased  a   house  in  Guzar 
Chajja    Diwani   from   Ghulam     Muhammad,   the  owner.    The 
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purchaser  died  some  time  ago   and   the  house  is   now   owned  by 
Muhammad  Yasin. 

On  the  1st  June  1906  a  notice  was  served  upon  the  plain- 
tiff by  the  Municipal  Committee,  Lahore,  to  the  effect  that 
the  Committee  had  come  to  know  that  the  plaintiff  bad  without 
permission  constructed  a  Thara  and  that  the  plaintiff  was  to 
remove  that  Thara  within  one  week,  or  must  submit  an  answer 
within  that  time.  It  was  added  ihat  in  default  he  will  be 
dealt  with  under  section  95  of  the  Municipal  Act.  To  this 
the  plaintiff  replied  on  the  12th  June  1906,  pointing  out  that 
the  Thara  had  been  in  existence  for  50  years,  that  there  must 
be  some  mistake,  and  that  the  notice  should  be  withdrawn. 
No  immediate  attention  seems  to  have  been  paid  to  this  re- 
monstrance, and  nothing  further  was  done  for  about  a  year, 
when  on  the  24th  Jnne  1907,  the  Committee  again  issued  a 
notice,  in  which  there  was  nc  reference  to  the  previous  notice, 
and  in  which  it  was  again  stated  that  the  Committee  had  oome 
to  know  that  the  plaintiff  had  erected  without  permission  a 
Tluvia  and  that  the  plaintiff  should  remove  the  Thara  within 
one  week  and  that  in  default,  proceedings  will  be  taken  against 
him  "  for  the  violation."  In  reply  to  this,  three  weeks  later, 
the  plaintiff  again  wrote  in  terms  more  or  less  like  his  previous 
letter.  Again,  the  Committea  took  no  special  notice  of  this 
letter  ;  but  on  the  18th  September  1907  issued  a  more  peremp- 
tory notice  to  the  plaintiff  in  which,  however,  no  reference 
was  made  to  previous  correspondence.  This  time  the  Committee 
allowed  a  period  of  six  hours  under  section  147  of  the  Act 
and  directed  the  plaintiff  to  remove  the  Thara,  stating  that 
in  default  proceedings  would  be  taken  against  him  for  the 
violation.  Upon  this,  seven  days  later,  the  plaintiff  again 
made  a  remonstrance  similar  to  the  one  he  had  previously 
made,  and  suggested  that  the  orders  of  the  Committee  should 
be  postponed,  as  he  intended  to  make  a  representation  to  the 
Committee  on  the  subject  and  also  to  bring  a  civil  suit. 

Therefore  on  the  11th  November  1907  plaintiff  filed  a 
suit  in  which  he  prayed  that, 

(a)  a  declaratory  decree  to  the  effect  that  the  Committee 
is  not  competent  to  demolish  the  Thara  or  to 
order  its  demolition,  may  be  passed  in  his 
favour  ; 

(6)  Coits  may  be  awarded  to  him,  and 

(c)  Any  other  relief,  as  the  Court  deems  proper,  may 
be  granted  to  him. 
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Th6  plaintiff  had  valued  the  suit  at  Rs,  6,000  for  juris- 
diction   and   affixed   a  court-fee   stamp  of  Rs.  10  on  the  plaint. 

In  reply  the  defer' da nt- Committee  objected  to  the  valuation, 
saying  that  the  value  was  not  move  than  Rs.  100,  and  then 
went  on  to  object  that  the  Thara  was  built  without  permission 
in  January  1906,  that  tho  Thara  was  on  a  public  street,  that 
the  Committee  admitted  that  if  the  land  belonged  to  the 
plaintiff,  it  bad  no  authority  to  interfere,  and  finally,  if  the 
Thara  was  found  to  be  on  Municipal  land  or  a  public  street , 
then  the  Committee  had  a  right  to  demolish  it,  even  if  it  had 
been  in  existence  for  many  years,  the  pUintiff  being  only 
eutitldd  ro  ompaasatioc  uu lee  seefcio  \   95  of  the  A.cfc. 

In  his  replication  the  plaintiff  stated  that  the  Thara  was  on 
his  own  land  and  not  on  land  belonging  to  the  Committee,  that 
it  was  very  old,  and  that  the  value  of  the  suit  was  calculated  on 
the  value  of  the  house ;  and  finally  plaintiff  admitted  that 
if  the  Thara  was  on  the  public  road,  he  did  not  wish  to  sue 
for  compensation  in  this  case. 

Upon  this  the   learned  District  Judge  drew  up  an  issue. 

Does  thie  Thara  or  platform  not  project  into  or  encroach 
upon  the  street  ?  This  issue  was  framed  because  the  District 
Judge  was  of  opinion  that,  if  the  Thara  was  on  private  land, 
the  Committer  could  not  order  it  to  be  removed  in  this  manner  ; 
that  if  it  was  on  the  public  street  the  Committee  could,  subject 
to  giving  compensation!  order  its  removal,  and  that  judging  by 
the  plan  the   Thara,  prima  facie,  was  on  the  street. 

The  plaintiff  was  then  called  upon  to  produce  evidence 
and  he  called  three  witnesses.  These  witnesses  did  not  support 
him  ;  in  fact  ihey    said  that  the    Thara  was  on  the  public   street. 

The  District  Judge  therefore  dismissed  the  plaintiff's  suit 
with  costs. 

Against  this  decree  the  plaintiff  appeals.  In  bis  memo- 
randum of  appeal  he  contends — 

(J)  that  the  Committee  wanted  to  demolish  the  Thara 
only  because  it  was  of  opinion  that  the  same 
had  been  recently  built  without  its  previous 
sanction,  whereasv  as  a  matter  of  fact,  the  Thara 
is  old  ; 

(2)  that  the  issue  has  been  wrongly  framed,  and 

(3)  that  the  Committee   should  have  been  made  to   prove 

that  the  land   under    the   Thara    was   part  of  the 
street. 
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And  on  these  contentions  plaintiff  aska  for  a  deoreo. 

These  grounds  of  appeal  do  not  really  cover  the  case  and 
wo  have  allowed  the  plaintiff  to  take  up  a  point  which  is  not 
clearly  stated  in  them,  namely,  that  the  Committee's  notice  was 
not  legal  and  that  the  plaintiff  was  not  bound  to  obey  it.  This 
point  may  be  stated  as  follows  : — 

In  the  Municipal  Act  there  are  two  sections  under  which  a 
Committee  may  order  the  removal  of  a  building  or  a  portion 
of  a  building,  viz.  92  clause  (4)  and  95  clause  (2)  Section  92 
is  concerned  with  new  buildings  and  clause  (4)  lays  it  down 
that  "  should  a  building  be  begun  without  giving  notice,  or 
H  without  submitting  plans,  etc.,  or  in  contravention  of  any 
"  legal  orders  of  the  Committee,  the  Committee  may  by  notice 
"requite  the  buildings  to  be  altered  or  demolished,  as  it  may 
"  deem  necessary," 

Section  95,  on  the  other  hand,  in  its  clarse  (2)  s><ys  "  that 
"  a  Committee  may,  by  notice,  require  the  owner  or  occupier  of 
Many  building  to  remove  or  alter  any  such  projection  or  encroach- 
"  ment  as  aforesaid,"  these  words  meaning  a  proj°ction  or 
structure  overhanging,  projecting  into  or  encroaching  upon  the 
street,  etc. 

Now  it  seems  to  us  clear  that  the  Committee  in  issuing 
these  several  notices  did  not  act  according  to  law.  The  wording 
of  all  the  notices  seems  to  refer  to  a  case  falling  under  section  92 
of  the  Act  and  not  under  section  95  ;  and  the  question  is  whe- 
ther plaiutiff,  whose  case  is  that  the  Thara  is  old  and  was 
constructed  not  by  himself  but  in  very  ancient  times,  was  bouud 
to  obey  this  notice,  and  whether  the  Coutt  was  justified  in  dis- 
missing plaintiff's  suit  not  on  the  ground  that  he  had  constructed 
the  Thara  without  pei mission  in  recent  times  but  on  the  ground 
that  the  Thara  was  on  a  public  street,  i.e.,  not  with  reference 
to  section  92  (4)  but  with  reference  to  section  95  (2). 

Tlie  powers  given  by  the  Act  to  Municipal  Committees  are 
an  interference  for  the  public  good  with  the  ordinary  rights  and 
privileges  of  the  public,  and  we  think  that  the  law  should  be 
very  stiictly  construed  against  Committees.  If  a  Committee 
wishes  to  exercise  these  extraordinary  powers  it  must  do  so 
strictly  in  accordance  with  law  and  procedure.  It  seen.s  to  us 
that  the  plaintiff  ie  quite  justified  in  asking  the  Court  to  decide 
whether  the  notices  actually  served  on  the  plaintiff  stated  the 
facts  correctly  and  gave  sound  reasons  for  the  removal  of  the 
building  concerned.  We  do  not  mean  by  this  to  pay  that  the 
Courts  will  interfere    with  the  discretion    of    the     Committee 
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lawfully  exercised  ;  for  instance  in  the  present  case  if  the 
Committee  had  issued  a  notice  to  the  plaintiff  to  this  effect  that 
"  your  Thara  is  on  a  puhlic  street  and  being  so  it  obstructs 
'  traffic  and  you  must  remove  it "  then  no  Civil  Court  would 
have  the  right  to  go  into  the  question  whether  the  Thara  really 
obstructed  traffic  or  not ;  but  on  the  other  hand  when  a  Com. 
mittee  directs  a  person  to  remove  a  building  on  the  ground 
that  it  has  been  recently  made  without  permission,  we  do  not 
think  that  plaintiff  should  be  bound  to  remove  that  building, 
which  has  not  been  proved  to  have  been  made  recently  ;  meiely 
on  the  ground  thnt  it  is  on  a  public  street. 

For  these  reasons  we  accept  this  appeal  and  give  plaintiff 
a  decree  as  prayed,  it  being  understood  that  it  is  open  to  the 
Committee  still  to  serve  a  proper  notice  upoa  the  plaintiff  and 
to  proceed  thereafter  according  to  law,  the  present  decision 
simply  implying  that  the  Committee  has  not  the  power  to  order 
the  demolition  of  the  Thara  at  present,  because,  the  notices  sent 
being  defective,  it  has  not  yet  acquired  the  legal  power  to  have 
the  Thara  removed. 

The  defendant-Committee  will  pay  plaintiff's  costs. 

Appeal  accepted. 

No~57- 
Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Eon. 
Mr.  Justice  Rattigan. 

MUHAMMAD  ALI  AND   OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUHAMMAD  SHAH  AND  OTHERS -(Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  307  of  1908. 

Joint  contract— suit  by  2  ovt  of  several  lessees  for  possession  of  the  whole 
land  leased — maintainability  of  such  suit — Indian  Contract  Act,  IX  of  1872, 
section  45. 

Where  the  2  plaintiffs  together  with  9  other  persons  (impleaded  as  defen- 
dants'* had  jointly  entered  into  a  lease  of  certain  land  with  the  defendants- 
lessors,  and  sued  for  possession  of  the  land  leased,  the  other  lessees  having 
refused  to  join  in  the  suit  and  being  in  fact  in  collusion  with  the  defendants, 
lessors— 

Held,  that  the  2  plaintiffs  were  not  only  entitled,  but  indeed  obliged, 
to  sue  for  possession  of  the  whole  of  the  land  leased. 

Appeilfr-  m  the  order  of  Lala  Chuni  Lai,  Additional  Divisional 
.Judge,  Shahpur,  dated  22nd  August  1907. 
Muhammad  Shafi,  for  appellants. 
Fazal  Huaain,  for  respondents. 
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The  judgment  of  the  Conrt  was  delivered  by— 

Batiigan,    J. — The     following     pedigree    table    will    help    (jth  March  1911. 
towards  an  understanding  of  the  facts  of  this  caso  : — 

ALIM  SHAH. 


Ghulam  Rasul. 


1 


Muhammad  Bhah. 

I 

Jalal-ud-din  and 
Mussammat  Taj  Bibi. 


r — 

Haidar  Shah. 


Shah  Sawar. 


Hayat  Shah. 

Muhammad  Shah, 
D.  W.  1 


Feroz  Shah 
D.  W.  2. 


r — 

Sher  Shah 
D.  W.  5. 


Bahawal  Shah 

D.  W.  3. 

I 


Ghulam  Muhammad 
D.  W.  4. 


Abdula  Shah 
D.  W.  6. 


Alam  Phah 
D.  W.  7. 


Hassan  "hah 
D.  W.  8.  . 


Of  the  above  persons  at  the  time  when  the  present  snit  was 
instituted  Ghulam  Muhammad  (D.  W.  4),  Alam  Shah  (D.  W.  7) 
and  Hassan  Shah  (D.  W.  8)  were  minors  On  the  2nd  Febru- 
ary 1904,  defendant  No,  I  for  himself,  defendant  No.  2  for 
himself  and  his  minor  brother  defendant  No.  4  ;  defendant 
No.  3  for  himself  and  defendants  Nos,  5  and  6  for  themselves 
and  for  their  minor  brothers  defendants  Nos.  7  and  8  executed 
a  deed  whereby  they  leased  35  squares  of  land  (representing 
ac  area  of  9,863  kanals  12^  marl-as)  sitnate  in  mama  Daghadhi 
Alam  Shah  formerly  in  the  Montgomery  District,  but  subse- 
quently transferred  to  tie  Samundri  Tahsil  ot  the  Lyallpur 
District,  to  the  two  plaintiffs  and  to  defendants  Nos.  9—17,  for  a 
period  of  9  years  and  for  a  consideration  of  Rs.,  14,000.  This 
deed  was  duly  registered,  but  it  would  appear  that  almost 
immedia'ely  after  its  execution  some  of  the  parties  to  it  refused 
to  abide  by  its  terms  the  result  being  that  on  the  11th  October 
1904,  the  present  plaintiffs  (who  were  two  of  the  eleven  lessees) 
instituted  the  present  suit  in  the  Court  of  the  Mnnsif,  1st  Class, 
in  the  Montgomery  District,  for  possession  of  the  \1\  squares 
of  the  land  which  (according  to  their  allegations)  had  been 
specifically  and  individually  leased  to  thorn.  The  other  lessees 
(defendants  Nos.  9—17)  refused  to  join  in  the  suit  and  they 
were  accordingly  impleaded  as    co-defendants.      An    objection 
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was  raised  that  the  suit  was  bad  for  non-joinder  inasmuch  aB 
the  IeeseeH  had  not  all  joined  in  the  claim.  This  objection  was 
considered  and  decided  against  the  defendauts  by  tho  Court 
in  which  the  suit  was  then  pending.  Thereafter,  the  suit  was 
transferred  to  the  Monsif,  1st  Claes,  at  Lyallpur  tho  transfer 
being  rendered  necessary  by  reason  of  the  fact  that  the  lands 
to  which  the  claim  related  had  since  the  institution  of  the  suit 
been  transferred  to  the  Lyallpur  District. 

Upon  the  transfer  of  the  case  the  defendants  again  raised 
the  plea  that  the  suit  must  be  dismissed  as  all  the  lessees  had 
not  joined  as  co-plaintiffs  and  that  section  45  of  the  Indian 
Contract  Act  was  therefore  a  bar  to  the  present  claim.  In 
reply  to  this  plea  plaintiffs  urged— (1)  that  this  objection  had 
already  been  duly  adjudicated  upon  and  decided  in  their  favour 
by  a  Court,  which  at  the  time  had  full  jurisdiction  to  determine 
it  ;  (2),  that  it  was  wrong  in  law  ;  and  (3)  that  plaintiffs  were 
ready  and  willing  to  take  over  the  whole  bargain,  if  in  the 
opinion  of  the  Court  they  were  in  error  in  thinking  that  uudcr 
the  terms  of  the  lease,  they  were  entitled  to  claim  merely  tho 
17|  squares  out  of  the  total  area  of  the  35  squares  which  had 
been  leased.  This  statement  was  made  in  December  1904  and 
before  issues  were  fixed. 

The  Muusif  ignored  the  first  objection  but  apparently  re- 
garded the  claim  as  by  two  of  several  co-proaiisees  for  enforce- 
ment of  a  contract  in  its  entirety.  He  held  that  the  lease  was 
a  contract  entered  into  between  the  defendants  Nos.  1 — 8,  as 
lessors,  and  defendants  Nos,  9 — 17  and  plaintiffs  as  lessees  jointly, 
and  that  as  defendants  Nos.  9 — 17  had  refused  to  join  in  tho 
suit,  the  suit  as  laid  must  fail  by  reason  of  the  provisions  of  section 
4b  of  the  Contract  Act.     He  accordingly  dismissed  the  suit. 

Plaintiffs  tbeie upon   appealed  to  the  Additional    Divisional 
Judge,    and  in  this  connection  we    may  digress  for  one  moment 
in  order  to   show   how   utterly    misleading   the  artificial  value 
of  a  suit  of  this  kind  for   jurisdictional    purposes  is  when   com- 
pared with  the  actual   value  of    the  land  which   is   the   subject 
matter  of  the  suit.     According  to    the   rules  for  the    valuation 
of  this  suit,  the  value  of  the  half  of  this  laud  which  had  admit- 
tedly been  leased  for  nine  years    for   a  consideration  in  all  of 
Ks.   14,0C0,   was   merely  Rs.   900,   this    representing  30   times 
the  rovenue   payable   on    tho  half    of  this   land.     And    yefc  this 
half  of  the  land  was  actually  let  for  a  period  of  soven   years   for 
Ks.  7,000.     In  point  of  fact,   tho  actual    value   of   the    land 
admittedly  much   greater  than   would  appear   from  the  latter 
figure   for   Mr,   i'uzl-i-llusain   vvui>    fenced   to   admit   that    tho 
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opposition  to  plaintiffs'  claim  was  even  in  1904,  duo  to  the 
fact  that  the  defendants  had  realised  that  they  had  made  a  had 
bargain. 

To  return  however  to  tho  facts  of  the  case.  The  Addition- 
al Divisional  Judge  upheld  the  decree  of  the  Munsif  upon  two 
grounds.  He  held  that  tho  suit  was  bad,  not  only  because  all 
the  promisees  had  not  joined  in  the  claim  but  also  because 
plaintiffs  were  not  entitled  to  claim  performance  of  part  only 
of  tho  contract.  The  latter  ground  was  obviously  erroneous 
in  view  of  plaintiff's  express  assertion  that  if  the  Court  was  of 
opinion  that  the  lease  was  entire  and  indivisible  they  were 
ready  and  willing  to  take  over  the  whole  bargain.  He  rejected 
the  plea  of  res  judicata  on  the  ground  that  the  Montgomery 
Court  had  framed  no  issue  on  the  point.  But  the  question 
was  purely  one  of  law  and  no  issue  was  necessnry  for  its 
determination. 

From  the  decree  of  the  Additional  Divisional  Judge  an 
application  for  revision  was  made  to  this  Court  on  tho  7th 
December  1907  (the  decree  of  the  Lower  Appellate  Court 
being  dated  the  27th  August  1907),  and  was  admitted  as  a 
further  appeal,  under  section  70  (I)  (6),  of  the  Punjab  Courts 
Act  by  the  order  of  tho  Judge  sitting  as  a  Single  Bench,  dated 
the  25th  February  1908.  This  appeal  has  now  been  heard  by  us 
and  we  have  had  lengthy  arguments  addressed  to  us  by  Mr. 
Muhammad  Shafi  and  Mr.  Fazal-i-Hussain,  who  appeared 
respectively  for  the  plaintiffs  and  the  defendants-lessors. 
Defendants  Nos.  9 — 17  (the  mortgagees-lessees)  put  in  no 
appearance  at  this  hearing  and  this  appeal  is  decided  ex 
parte  against  them.  Mr.  Shafi's  argument  is  twofold.  In 
the  6rst  place  he  contends  that  upon  its  true  construction 
uho  lease  is  not  only  joint  but  several  and  gives  speciBc 
shares  to  the  various  lessees  and  that  it  is,  therefore,  com- 
petent to  any  one  of  such  lessees  to  sue  for  possession  of 
the  share  so  leased  to  him  and  this  quite  irrespective  of  action 
or  inaction  on  the  part  of  the  other  lessees.  In  support  of 
this  argument  tho  learned  counsel  relies  strongly  upon  the 
recitals  in  the  deed  which  set  forth  that  the  land  -s  leased  to 
tho  various  lessees  in  the  shares  therein  speciBed  (i.e.  to 
Barkat  Ali,  7|  squares  ;  Miran  Bakhsh,  10  squares  and  soon). 

In  the  second  place,  he  contends  that,  if  the  lease  be  re- 
garded as  one  joint  contract,  in  favour  of  the  lessees  jointly,  it 
is  nevertheless  open  to  any  one  of  those  lessees  to  sne  in  res- 
pect of  it,  and  if  the  other  lessees  refuse  to  join  in  the  suit  to 
make    them     defendants   and     to    ask   the  Court   to  give  the 
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plaintiffs  a  decree  for  possession  of  the  whole  of  the  land, 
leaving  the  plaintiffs  to  settle  with  such  claims  as  the  other 
lessees  may  have  against  the  lessors.  The  plaint  as  framed  is 
primarily  concerned  with  the  plaintiffs'  right  to  possession  of 
half  the  land  leased,  but  Mr.  Shan  points  out  that  in  it  the 
plaintiffs  ask  for  such  other  relief  as  in  the  opinion  of  the 
Court  they  may  be  entitled  to,  and  also  undertake  to  pay 
such  sum  as  the  Court  may  adjudge  to  be  due  from  them. 
He  also  lays  stress  upon  "the  fact  that  plaintiffs,  when  ex- 
amined before  the  fixing  of  issues,  stated  in  express  terms  that 
they  were  ready  and  willing,  if  the  Court  thought  that  such 
was   their   right,    to   take  over  the  whole  bargain. 

In  support  of  this  latter  contention,  Mr.  Shaft  relied  upon 
the  judgment  of  Sir  Meredyth  Plowdenin  No.  156  P.  E.  1889  (}); 
the  expression  of  opinion  of  the  Full  Bench  in  No.  57  P.  R. 
1905  (2)  ;  and  the  following  authorities  Pyari  Mohan  Bose  v, 
Kedarnath  Roy  (3),  JDwarha  Nath  Mitter  v,  Tara  Prostmna  lioy(4,)) 
Tarini  Kant  v.  Nund  Kishore  (5),  Shital  Chandra  v.  Manik 
Chandra  (6),  Karattole  Edamana  v.  Unni  Kannan  (7)  and  Biri 
Sinyh  v.  Nawal  Singh  (8). 

For  the  lessors,  Mr.  Faral-i-Hussain  argued  that  the  lease 
was  iu  reality  but  one  contract  entire  and  indivisible  and  that 
the  lessors,,  when  they  found  that  nine  out  of  the  eleven 
lessees  were  not  prepared  to  carry  out  the  contract,  were  fully 
justified  in  resisting  a  claim  by  the  other  two  for  its  enforce- 
ment He  laid  great  stress  upon  section  45  of  the  Indian 
Contract  Act  and  argued  that  the  object  of  granting  the  lease, 
so  far  as  the  lessors  were  concerned,  was  to  enablo  them  to 
redeem  the  entire  property  which  had  previously  been  under 
mortgage  and  that  consequently  when  they  found  that  defen- 
dants Nos  9—17  (the  previous  mortgagees)  declined  to  act  up 
to  their  agreement  as  embodied  in  the  leas3,  they  (the  lessors) 
were  justified  in  opposing  the  present  claim.  Mr.  Fazl-i-Hussain 
contended  that  the  views  of  Sir  Meredyth  Plowden  in  the  case 
cited  were  erroneous  and  that  the  coirect  exposition  of  the  law- 
was  to  be  found  in  the  judgment  of  Powell  J.  in  tho  same  case. 
He  also  referred  to  Krishnarov  Bam  Chandra  v.  Manaji  (9)  in 
support  of  this  contention. 


O   156  P  R     1889  F.  B.  (Kale  Khan  v.  Seva  Rum). 
(2)  5  7  P.  R.    1905  F.  li.  (Labhu  Ram  v.  Kashi  Ram). 
(;>)  (1809)  /.  L.  R.  26  Gal.  409  F.  B 
(4)  (1890)  /.  L.  R.  17  Gal.  160. 

(6)  (1883)  12   Gal.  I.  R.  58*. 
<6)  (1909)  1  Indian  Cases  254. 

(7)  (1903)  /.  L.  R.  20  Mad.  049  F.  li. 
O  (1902)  I.L.  R.24AU.  220. 

0)  (1875)  11  Bom.  H.  C.R.  106. 
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Before  proceeding  we  may  here   deal   with  the  conduct  of 
defendants  Nos.  9—17.    These  persons,  at  the  date  of  tie  lease, 
were  already  in  possession  of  some  17|  squares  of  land  as   mort- 
gagees, but  there  is  nothing  on  the  recmd  to  show   whether   the 
mortgages  held  by   them  were    redeemable    nt  any   time,  or  not 
redeemable  until  after  the  expiry  of   a   fixed   period.     But  the 
fact  remains    that  almost   immediately  after    the  execution   of 
the  lease,  they  decided  to  repudiate  it,    and   there   can   be   little 
doubt  that  throughout  these  proceedings    they   and    the   lessors 
have  been  acting  in   collusion.     They  have   nothing   to  lose  by 
taking  up  the  position  they  have  done.     Thay  are   in   possession 
of  such  part   of  the   land   as   would  come  to  them    under   the 
terms  of  the  lease,  and  they   are    apparently    quite   willing    to 
retain  possession  as  such   mortgagees.     They    therefore  refused 
to  join  plaintiffs   in   the   present   suit  and   the   lessors    (who,  if 
they  so  wished,  could  no  doubt   compel  them   to   carry    out  the 
terms  of  that  lease)  now  plead  that  as  the  defendant  mortgagees 
will  not  carry  out  their  part  of  the   contract,  "   we   are   entitled 
to  say  to  plaintiffs  that  you  as   merely  two   of   the  co-promisees 
cannot  enforce    performance   of   that  contract."     Owing  to  this 
dilatory   plea   the    result  has   been   that  this    suit   which   was 
(as  already  stated)  instituted  in  October    1904,  has   not   up  to 
date    proceeded  beyond    the    stage   of   preliminary     objections, 
seven  years   have  elapsed  and  we   are  now    concerned  merely 
with  the  question  whether  the  frame  of  the  suit,  was  or   was  not 
correct.    Curiously  enough,    Mr.  Fazl-i-Hussain  complained  that 
if  at  this  stage  plaintiffs    wero  to  be  allowed  to  continue  their 
suit,  it  might  be  that  they  would  succeed  in  the  end  in   securing 
a  long  lease  of   property   which  has   vastly   increased   in  value 
since  1904.     This  objection  comes  rather  ungraciously   from  the 
parties  who  are  responsible  for  this   delay,.     The    like   remarks 
might  also  well  apply  to  the  'same   learned  counsel's   objections 
that  in  the  interval   his  clients  have  thought  fit  to  sell   part   of 
the  land  to  third  parties.     This  sale  is  said  to   have  taken  place 
in    1909,  or,  in    other   words,   at  a   time  when  the    plaintiffs' 
appeal  was  actually  pending  in  this   Court.     We  cannot  agree 
with  Mr.    Pazl-i-Hussain    that    the   vendees,  who    ventured  to 
purchase  property  pendente  lites  are  entitled  to  any  consideration 
at  our  hands.     They  have  taken  a    riek,  and  fcley  must   bo  con- 
tent to  run  the  consequences  of  that  risk. 

To  turn  now  to  the  construction  of  the  lease  and  to  the 
rights  of  plaintiffs  thereunder.  In  our  opinion,  plaintiffs 
were  wrongly  advised  in  interpreting  the  document  as  giving 
them  a  right  to  sue  for  possession  of  a  specific  half  share   of  the 
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land  which  was  leased.  The  contract,  as  we  read  it,  was  joint 
and  indivisible.  The  recitals,  no  doubt,  specify  certain  shares 
of  the  lessee  individually,  bnt  it  is  clear  to  us,  from  a  considera- 
tion of  the  deed  as  a  whole,  that  the  various  lessees  were  treated 
as  but  one  person.  In  particalar,  the  consideration  for  the 
lease  is  ttated  in  round  terras  to  be  Rs.  14,000  and 
there  is  nothing  in  the  deed  from  which  it  can  be  inferre 
that  the  lessors  or  the  lessees  intended  or  expected,  that  the 
lessees  should  pay  this  sum  in  proportion  to  the  share  res- 
pectively leased  to  them.  On  the  contrary  it  is  clear  that  the 
whole  amount  was  due  from  the  lessees  as  a  body.  Similarly, 
the  other  provisions  of  the  deed  contemplate  a  joint  interest 
and  a  joint  liability  in  all  the  lessees.  Paragraph  1,  for  example, 
is  to  tbe  effect  that  "  the  lease  is  to  be  for  nine  years  and  the 
"  lessees  are  to  remain  in  possession  and  occupation  of  the  land 
M  just  as  if  they  were  proprietors  and  are  to  be  responsible  for 
M  losses  and  profits.  If  in  any  year  or  during  any  harvest  the 
"  land  is  not  irrigated  from  the  canal,  such  period  (of  non- 
11  irrigation)  shall  be  excluded  from  the  period  of  the  lease,  and 
"  in  lieu  thereof  the  lessees  shall  be  entitled  to  remain  in 
"  possession  of  the  land  for  that  harvest  over  and  above  the 
"  harvest  of  nine  years.  If  for  any  reason,  the  canal  water 
"ceases  to  irrigate  the  land  now  leased,  the  lessees  shall  be  en- 
"  titled  to  a  refund  of  money  proportionate  to  such  period  of 
"the  lease  as  then  remains  unexpired".  It  is  unnecessary  to 
refer  in  detail  to  the  other  clauses  of  the  lease.  But  they  are 
all  drafted  in  similar  terms,  and  obviously  imply  a  joint  contract 
with  the  lessees  as  one  body. 

Upon  this  view  of  the  contract,  it  follows  that  the  plaintiffs 
were  not  entitled  to  claim  performance  merely  of  part  of  the 
contract  made  with  them  by  defendants  Nos.  1 — 8  (the  lessors), 
and  that  they  could  not,  therefore,  sue  merely  for  possession  of 
the  17^  shares.  This  was  the  relief  primarily  sought  by  them. 
But  conceding  this,  are  we  for  this  reason  to  hold  that  the 
courts  were  justiBed  in  throwing  out  the  suit  ?  We  do  not  think 
so.  It  is  clear  from  the  plaint  and  the  pleadings  that  the 
plaintiffs  preferred  their  claim  to  the  possession  of  those  17£ 
squares  m  entire  good  faith  and  because  they  were  advised,  that 
they  had  no  right  to  claim  any  thing  more.  It  is  also  quito 
clear  that  plaintiffs  were  ready  and  willing  to  take  over  the 
bargain  in  its  entirety,  if,  in  the  opinion  of  the  court  their 
proper  remedy  was  to  sue  for  possession  of  the  whole  of  the 
land.  They  expressly  a«k  in  their  plaint  for  such  other  relief  as 
they  may  be  entitled  to,  and  they  oxpress  their  willingness  to 
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pay  such  sum  as  the  court  may  consider  to  be  due  from  them 
in  respect  of  such  relief,  and  when  oially  examined,  before  the 
settlement  of  issues,  one  of  the  plaintiff!:',  for  himself  and  his 
co-plaintiffs,  stated  that  he  was  ready  to  take  possession  of  all 
the  land  included  in  the  lease.  In  the  circumstances  we  consider 
that  the  Additional  Divisional  Judge  was  in  error  in  holding 
tit  at  plaintiffs  were  splitting  the  contract  into  two  and  asking 
for  fulfilment  of  part  only  of  it.  No  doubt  that  was  the  relief 
primarily  prayed  for,  but  the  learned  Judge  entirely  over- 
looked the  general  tenor  of  the  plaint  and  plaintiffs'  oral  pleas. 
Upon  this  point,  then,  we  have  no  hesitation  in  holding  that 
it  was  open  to  the  courts  upon  the  plaint  as  framed,  to  give 
plaintiffs  (if  their  right  was  otherwise  established)  a  decree  for 
possession  of  the  whole  of  the  laud  conditional,  of  course,  upon 
the  payment  of  full  court  feps.  And  even  if  the  courts  had 
thought  it  necessary  that  the  plaint  should  be  amended  beforo 
such  decree  could  be  passed,  they  ought  to  have  given  plaintiffs 
an  opportunity  of  amending  their  plaint  accordingly. 

The  main  question,  however,  is  whether  it  is  competent  to 
plaintiffs  as  two  of  the  eleven  co-promisees,  to  claim  possession 
of  the  whole  of  the  land  in  pursuance  of  the  contract  made  with 
them  and  those  other  co-promisees  jointly.  Prima  jade  it  appears 
to  be  inequitable  that  they  should  be  wholly  deprived  of  their 
bargain,  because  it  did  not  happen  to  suit  the  interests  of  the 
other  promisees  (who  were  already  in  possession  as  moitgagees) 
to  join  in  the  suit,  plaintiffs  were  not  in  possession  of  any 
part  of  the  laud  and  they  (and  they  alone)  would  suffer  if  this 
lease  were  held  to  be  ineffectual.  The  lessors  and  the  mort- 
gagees lessees  have  colluded,  and  the  letter  declined  to  lend  any 
assistance  to  the  plaintiffs,  surely  it  would  be  doing  plaintiffs  a 
grave  injustice  to  hold  that  because  of  this  collusion  wo  might 
go  further  and  say,  this  fraud  they  are  to  be  entirely  deprived 
of  tights  which  by  duly  registered  deed  were  assured  to  them. 

The  authorities  cited  by  Mr,  Sbati  to  which  we  have  referred 
above  strongly  support  his  argument  that  in  cases  if  this  kind 
when  the  promisee  who  is  suing  for  enforcement  of  the  contract, 
has  made  the  promisees,  who  refnsed  to  join  in  the  suit, 
co-defendants  with  the  promisors,  the  court  is  competent  to 
decree  specific  performance  of  the  entire  contract  in  favour  of 
the  plaintiff.  This  subject  has  been  so  thoroughly  and 
exhaustively  considered  by  Sir  Meredyth  Plowden  in  No.  156 
P.  B.  1889  C)  that  it  is  unnecessary  for  us  to  say  more  than 
that  wo  entirely  agree  both  with  his  reasons  and  his  conclusions. 

0)    156  P.  II,  1889  F.  B.  (Kale  Khun  v.  Seva  Bam). 
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The  'actual  question  now  before  us  was  not  indeed  directly 
before  the  Fall  Bench  in  that  case,  and  to  that  extent  the  learned 
Judge's 3 remarks  were  obiter.  But  this  fact  does  not  detract  from 
their  force,  and  we  observe  that  the  later  Full  Bench  ruling  of 
this  court  (No,  57  P.  11.  1905)  (')  refeis  with  full  approval  to 
those  observations.  In  neither  case  was  the  point  finally 
decided,  because  in  neither  case  was  it  directly  in 
issue,  but  in  view  of  those  strong  expressions  of  approval 
and  of  the  other  authorities  to  which  reference  has 
been  made,  we  have  no  hesitation  in  accepting  Sir 
Meredyth  Plowden's  remarks  as  enunciating  sound  law. 
Mr.  Fazl-i-Hussain  takes  his  stand  upon  section  45  of  the 
Indian  Contract  Act.  The  present  claim  is  for  possession  of 
land,  and  it  may  be  open  to  doubt  whether  that  section  has 
any  application  to  it.  If  it  has  not  cadit  questiot  and  as 
plaintiffs  have  complied  with  the  requirements  of  the  procedure 
law,  thoir  claim  to  the  whole  land  must  (as  the  record  at 
present  stands)  be  maintainable.  But  this  claim  is,  in  truth, 
for  specific  performance  of  a  contract  (see  Gharna  v.  Bansi 
Lai  (3),  and  to  such  a  suit  it  may  well  be  open  to  the  defen- 
dants to  plead  in  bar  the  provisions  of  section  45  of  the 
Contract  Act.  Conceding  this,  we  nevertheless  hold  upon  the 
weight  of  authority  that  plaintiffs  were  entitled  to  suo  for 
performance  of  the  entire  contract  and  that  the  objection,  that  all 
the  promisees  had  not  sued,  cannot  depiive  them  of  their  rights 
of  suit,  where  it  is  found  that  they  have  impleaded  (as  admit- 
tedly they  have  done)  every  person  who  is  a  necessary  party 
to  the  suit. 

We  hold  therefore  (1)  that  plaintiffs  were  not  only  entitled, 
but  indeed  obliged]to  sue  for  possession  of  the  whole  ot  the  land, 
(2)  that  their  plaint,  as  iead  with  their  oral  pleadings  include  a 
prayer  for  such  relief,  (3)  that  their  suit  has  been  erroneously 
dismissed,  and  (4)  that  upon  payment  of  the  proper  court  foe, 
they  are  entitled  to  sue  adjudication  by  the  courts  as  to  thoir 
right  to  possession  of  the  whole  of  the  area  included  in  the  lease 
upon  which  their  claim  is  based.  We,  accordingly,  accept  this 
appeal  and  setting  asido  the  decree  of  the  lower  Appellate 
Court  we  remand  the  case  under  order  41,  rule  23,  Civil  Pro- 
cedure Code,  to  the  court  of  the  Divisional  Judge  for  determina- 
tion of  the  appeal  before  him  in  accordance  with  the  preceding 
remarks.  Court-fee  stamp  on  the  memo,  of  appeal  to  be  refund- 
ed.    Costs   to  ba  costs  in  the  cause. 

Appeal  accept'  il. 


(l)  57  P.  R.  1U05  F.  U.  (Lubhu  Ram  v.  Kathi  Ram)t 
(')  (1308)  5  All.  L.  J.  539. 
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Before  Hon.  Mr.  Justice  Skah  Din. 

IDA— (Plaintiff)— APPELLANT, 

Versus 

RAHTM  BAKHSH    AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  559  of  1910. 

Custom— Succession— Chwdm&nd  or  Pagwand— Sidh u  Mutalman  Juts, 
mauza  Pakhowali,  tahsil  Qurdaspur — Riwaj-i-am. 

Held,  that  notwithstanding  the  entry  in  the  riwaj-i-am  of  the  Qurdaspur 
District  in  favour  of  the  Chundawand  rule,  the  onus  probandi  that  this  rule 
exists  among  Sidhu  Musalman  Jats  of  mauza  Pakhowali,  tahsil  Gurdaspur, 
is  on  the  person  asserting  it,  and  that  he  had  failed  to  prove  it. 

Further  appeal  from  the  decree  of  W.  A.  LeRo&signol,  Esquire, 
Divisional  Judge,  Amritsar,  dated  the  1st  June  1909, 

Brij  Lai,  for  appellant. 

M.  C.  Mukerji,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J.— The  question  for  decision  in  this  appeal  9th  March  19 11. 
is  whether  the  parties,  who  are  Sidhu  Musalman  Jats  of 
mauza  Pakhowali  in  tahsil  Gurdaspur,  are  governed  in 
matters  of  succession  by  the  pagwand  or  by  the  chunda- 
wand  rule.  The  lower  Appellate  Court  has  held  that  the 
pagwand  rale  of  succession  applies,  and  after  hearing  the 
appellant's  counsel,  I  think  that  that  decision  is  correct. 
Though  the  riwaj-i-am  of  the  Gurdaspur  District  appears  to 
be  in  favour  of  the  chundawand  rule,  the  Divisional  Judge  was, 
in  my  opinion,  right  in  not  placing:  the  onus  probandi  on  the 
defendants,  considering  that  no  specific  instances  in  support  of 
the  said  rule  are  cited  in  that  riwaj-i-am.  The  plaintiff  relies 
on  two  instances  of  chundaioand  succession  evidenced  by  muta- 
tion orders,  dated  the  lOfch  March  1904  and  the  llth  June  1906, 
respectively.  These  instances  are  not,  however,  of  much  value 
in  the  present  case.  The  parties  to  the  first-mentioned  mutation 
proceedings  were  no  doubt  of  the  Sidhu  got  which  is  the  got  of 
the  parties  in  this  suit,  but  after  mutation  had  been  effected  in 
accordance  with  the  chundawand  rule  a  suit  was  instituted  by 
the  sons  of  one  of  the  wives  of  the  deceaeed  proprietor  who 
were  aggrieved  by  the  mutation  order  with  the  result  that 
a  compromise  was  effected  between  the  parties  by  which  the 
chundaioand  rule  of  succession  was  not  upheld.  This  instance 
therefore  rather  favours  the    defendants'   position.     The  other 
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instance,  namely  that  evidenced  by  the  mutation  of  the  11th 
June  ]906,  relates  to  certain  Sikh  landowners  of  the  Raju  got 
and  cannot  be  treated  aa  of  much  value.  As  the  Divisional 
Judge  points  out,  the  propriety  of  that  mutation  may  yet  be 
questioned  in  a  Court  of  law. 

I  hold  that  the  plaintiff,  on  whom  the  burden  of  proof 
rested,  has  failed  to  shew  that  tie  chundawand  rale  of  suc- 
cession prevails  in  his  tribe,  and  maintaining  the  decree  of  the 
Lower  Court,  I  dismiss  this  appeal  with  costs. 

Appeal  rejected. 


No.  59. 

Before  Hon.  Mr.  Justice  Rattigan. 
MELARAM— (Plaintiff)— PETITIONER, 

Versus 

MUSSAMMAT  BANDO  AND   OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Revision  No.  2045  of  1909. 

Pre*emption  in  respect  of  sale  of  a  house  or  shop  in  a  lane  in  bazar 
Baba  Malak  in  the  toivn  of  Nakodar — Punjab  Pre-emption  Act,  II  of  1905, 
section  6. 

Held,  that  plaintiff,  on  whom  the  onus  lay,  had  failed  to  prove  that 
the  custom  of  pre-emption  existed  in  the  Baba  Malak  sub-division  of  the 
town  of  Nakodar  at  the  time  of  commencement  of  the  Punjab  Pre-emption 
Act,  1905,  and  that  his  suit  for  pre-emption  must  accordingly  be  dismissed. 

Petition  under  Section  70  (1)  (6)  of  Act  XVIII  of  1884  as 
amended  by  Act  XX V  of  1899  for  revision  of  the  order  of  A.  H. 
Parker,  Esquire,  Divisional  Judge,  Jullutulur  Division,  dated  the 
2nd  June  1909. 

Sheo  Narain,  for  petitioner. 

Nemo,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

9th  March  1911.  Rattigan,   J. — Plaintiff  sued    for  pre-emption    in  respect  of 

the  sale  of  a  house  to  two  piontitutts,  This  house  (or  shops, 
for  it  is  as  yet  not  quite  ceitain  whether  it  is  the  one  or  (lie 
other)  is  situate  in  a  lane  in  tho  bazar  Baba  Malak  in  the 
town  of  Nakodar,  Jullundur  District,  and  the  plaintiff  claims 
to  be  eutitled  to  pre-empt  the  property  on  the  ground  that  his 
house  is  adjacent  to  it  and  that  both  properties  open  out  on 
a  common  roadway. 

The  Munsif  found  that  a  right  of  pre-emption  had  in  two 
previous  cases  been   established  iu  mohalla  Ghaus   and  mohalla 
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alian  of  this  town,  but  he  held  that  it  was  incumbent  on 
laintiff  to  show  that  the  property  was  situate  in  a  particular 
sub-division  of  the  town,  and  that  in  that  sub-division  the 
custom  of  pre-emption  had  been  proved  to  be  in  existence 
at  the  time  of  the  commencement  of  the  Punjab  Pre-emption 
ct,  1905.  He  foaud  that  plaintiff  had  failed  to  prove  these 
facts.  He  adds  that  "  the  material  on  the  file  and  the  very 
"  spot  show  that  Baba  Malak  is  also  a  distinct  sub-division 
"  included  in  no  mohalla.  No  custom  of  pre-emption  has  been 
"  shown  to  prevail  there  and  there  would  be  none.  The  bazar 
"mostly  consists  of  shops  and  is  not  a  residential  bazar. 
"  The  shops  have  changed  into  prostitutes'  bouses.  Sales  have 
"been  occurring.  No  pre-emption  case  ever  occurred  in  the 
"  locality.  Hence  plaintiff's  case  must  fail."  The  suit  was 
accordingly  dismissed.  Plaintiff  appealed  from  this  decision 
to  the  Divisional  Judge,  who  dismissed  the  appeal  on  the 
ground  that  it  had  not  been  shown  that  the  particular 
house  was  situate  in  any  mohalla,  and  that  no  instances 
of  pre-emption  in  the  immediate  neighbourhood  had  been 
alleged,  whereas  the  circumstances  of  the  case  were  such 
that  there  could  be  no  considerations  of  convenience  or  privacy 
from  which  the  existence  of  the  right  might  be  inferred. 

Plaintiff  applied  for  revision  of  the  Divisional  Judge's 
decree,  and  the  learned  Judge  before  whom  the  petition  came 
in  the  first  instance  directed  "notice "  to  issue.  It  is  not 
clear  from  this  order  whether  the  petition  was  admitted  to  a 
hearing  under  Section  70  (1)  (a)  or  Section  70  (1)  (6)  of  the 
Punjab  Courts  Act,  but  I  presume  that  it  was  iutended  that  it 
should  ba  admitted  as  a  further  appeal  under  the  latter  clause, 

Mr.  Sheo  Narain  appeared  for  the  plaintiff,  but  the  re- 
spondents were  neither  present  nor  respresented  by  counsel, 
and  I  therefore  proceeded  to  hear  the  appeal  ex-parte. 

Section  6  of  Punjab  Pre-emption  Act  enacts  that  "  a  right 
"  of  pre-emption  shall  exist  in  respect  of  urban  immoveable 
"  property  in  any  town  or  sub-division  of  a  town  when  a 
"  custom  of  pie-eiuptiou  is  proved  to  have  been  in  existence  in 
"such  town  or  sub-division  at  the  time  of  the  commencement 
"  of  this  Act,  and  not  otherwise." 

In  the  present  case  plaintiff's  contention  is  that  Nakodar  is 
a  comparatively  small  town  with  no  real  sub-divisions,  though 
there  are  certain,  more  or  less  ill  defined,  mohallas  in  it.  The 
property  in  suit  cannot  be  said  to  be  situate  in  any  specific 
sub-division,  and  therefore  if  plaintiff  can  show  that  the  cus» 
torn    of    pre-emption  has   been   recognised   in    this    town,  itg 
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existence  mast  be  presumed  with  regard  lo  this  particular  local- 
ity. Plaintiff  relies  strongly  upon  two  decisions  of  the  District 
Judge  (Mr.  Muhammad  Latif),  Jullundur,  in  support  of  his 
contention,  (1)  in  the  case  of  Dhirta  Ram  versus  Umru  Mai, 
decided  ou  the  13th  June  1896,  and  (2)  in  the  case  of  Ghaus 
versus  Ghulam  Farid,  decided  on  the  2 Jet  December  1894.  So 
far  as  I  can  gather,  no  appeal  was  preferred  from  either  de- 
cision. 

In  his  judgments  in  these  two  cases,  the  District  Judge  was 
dealing  specifically  with  the  question  whether  the  custom  of 
pre-emption  prevailed  in  the  mohalla  Ghaus  and  the  mohalla 
Kalian,  respectively,  but  in  both  judgments  the  learned  Judge 
distinctly  stated  that  the  custom  prevailed  throughout  the 
town  of  Nakodar.  This  statement  was,  however,  obiter,  as  the 
learn°d  Judge  had  merely  to  decide  whether  the  custom  actu- 
ally prevailed  io  the  particular  mohalla  with  which  each  case 
was  concerned. 

On  the  other  hand,  it  was  held  by  this  Court  in  No.  109 
P.  B.  19000  that  the  pre-emptor  had  failed  to  prove  that  he  was 
entitled  to  pre-empt  certain  property  situate  in  mohalla  Bbabra 
of  this  town.  The  decision  is  inconclusive,  as  it  proceeded  upon 
the  special  facts  of  that  case,  the  learned  Judge  (Chatterji,  J.) 
holding  that  the  plaintiff  had  failed  to  prove  the  existence  of 
the  custom  on  the  peculiar  facts  set  forth  in  his  plaint.  It  is, 
however,  noteworthy  that  the  defendant  in  that  case  admitted  the 
existence  of  the  custom  of  pre-emption  in  the  town  of  Nakodar 
(pp.  428,  429  of  the  report).  It  may  now  be  accepted  as  a 
received  proposition  of  law  that  in  every  case  where  a  town  is 
sub-divided,  the  pre-emptor  must  prove  affirmatively  the  existence 
of  the  custom  of  pre-emption  in  the  particular  sub-division  in 
which  the  property  is  situate,  and  that  the  onus  is  not  discharg- 
ed by  proof  of  the  custom  in  the  neighbouring  sub-di visions, 
100P.  B.  1892  0,  17  P.  B.  1895(a),  70  P.  B.  1899  (*), 
68  P.  B.  1900  l5),  109  P.  B.  1900  (*),  83  P.  B.  1901  (6), 
16  P.  B.  1902  (7),  42  P.  B.   190LJ  (»),  99  P,  B.  1906(»). 

In  the  present  caso  both  Courts  are  agreed  that  there  arc 
certain  mohallas  in    Nakodar,   and    the  Munsif  finds  in  express 

(')  109  P.  R.  1900  (Mela  Ram  v.  Prema). 

(2)  100  P.  R.  1892  (Thakar  Dans  v.  Muhammad  Bakhsh). 

(*)  17  P.  R.  1895  (Raman  Mai  v.  Bhagat  Rum). 

(*)  70  P.  R.  189b  (Saudagar  Mai  V.  Aman  Singh). 

{")  58  P.  R.  1900  (Natha  Singh  v.  Billa  Singh). 

('•)  83  P.  Ji.  1901  {Hakim  Kai,  v.  Muhammad  Din). 

C)  16  P.  R.  1902  (Panna  Lai  v.  Bhugwan  Uaa). 

(8)  -42  P.  R.  1903  (Sant  Singh  v.  Joivala  Sahat), 

(•)  99  P.  R.  19ot3  (Uamon  v.  Qhaunsa). 
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terms  that  the  town  "  consists  of  well  recognised  sub-divisions, 
"there  being  (1)  mohalla  Kalian,  (2)  mohalla  Ghaus  and  (3)  the 
"locality  called  darwaza  Charai."  The  Divisional  Judge  is 
not  so  explicit  in  his  judgment,  but  it  is  clear  from  it3  general 
tenor  that  he  is  also  of  opinion  that  the  whallas  Kalian,  Ghaus 
and  Bhabra  are  recognised  sub  divisions  of  the  town. 

This  being  the  case,  am  I  justified  in  presuming  that  the 
custom  of  pre-emption  exists  in  other  parts  of  the  town  of 
Nakodar,  because  it  has  been  found  to  exist  in  two  of  the  above 
mohallas  ?  Admittedly  the  right  has  not  been  established  in  re- 
spect of  the  sale  of  any  property  in  the  locality  in  which  the 
property  now  in  suit  is  situate.  The  Munsif  personally  inspect- 
ed this  locality  and  found  that  of  the  seven  houses  in  this 
lane  five  were  occupied  by  prostitutes  for  the  purposes  of  their 
trade,  and  one  by  the  plaintiff's  witness,  Munshi,  Bania.  It  is 
also  in  evidence  that  though  houses  in  the  lane  have  frequently 
been  sold,  no  claim  for  pre-emption  has  ever  been  preferred  prior 
to  the  one  now  under  adjudication,  and  plaintiff's  own  witness, 
Munshi  Ram,  admitted  that  he  knew  of  no  claim  to  pre-empt 
having  been  preferred  in  respect  of  the  sale  of  any  house  in 
bazar  Baba  Malah. 

But  Courts  are  agreed  that  the  cuetom  of  pre-emption  is 
not  likely  to  exist  in  a  locality  where  the  houses  are  occupied 
mostly  by  prostitutes. 

Mr.  Sheo  Naraiu's  argument  (as  I  understood  it)  was  that 
there  were  really  n>  sub-divisions  in  Nakodar,  and  that  as  the 
custom  of  pre-emption  had  been  found  to  exist  in  certain  parts 
of  the  town,  the  presumption  was  that  it  existed  generally. 
But  against  this  argumeut  we  have  the  fact  that  the  District 
Judge  in  1894  and  1896  and  the  Mansif  in  the  present  case 
have  distinctly  found  that  there  are  well  recognised  sub-divi- 
sions of  this  town,  aud  the  Divisional  Judge  (Mr,  Parker)  has 
apparently  arrived  at  the  same  conclusion,  though  be  does  not 
say  so  in  express  terms- 

If  this  is  the  case,  then  the  fact  that  the  custom  exists  in 
one  or  more  of  such  sub-divisious  does  not  prove  that  that  it 
exists  in  the  locality  where  the  property  now  in  dispute  is 
situate.  Kvidence  to  that  effect  would  in  the  words  of  Chatterji, 
J.  (in  No.  109  P.  B.  1900)  (l)  have  but  a  very  remote 
relevancy  on  the  question  now  in  issue,  and  could  not  in  any 
event  perse  suffice  to  prove  the  existence  of  the  custom  in  this 
particular  locality.     And  admittedly  there  is  no  other  proof. 


C1)  109  P,  B.  1900  {Mela  Ram  v.  Prema), 
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Mr.  yheo  Narain's  next  argument  is  that  even,  if  there  are 
some  sub-divisions  of  Nakodar,  the  present  locality  is  not 
situate  in  any  sub-division  and  therefore  plaintiff  is  entitled 
to  refer  to  the  mohalla  Ghaus  and  mohalla  Kaliau  cses  as 
showing  that  the  custom  exists  in  the  town.  I  do  not  think 
there  is  any  force  in  this  contention.  It  is  well  known  that  in 
Lahore  city  there  are  recognised  sub-divisions,  but  in  No.  2 
P.  R.  1903  (J)  a  Division  Bench  of  this  Court  held  that  though 
Pari  Mahal  was  not  a  sab-division  of  that  city  it  was  for  the 
pre-emptor  to  prove  that  the  custom  of  pre-emption  pre- 
vailed in  that  locality,  quite  irrespectively  of  the  fact  that  it 
did  or  did  not  prevail  in  the  sub-divisions  of  the  city, 

Both  the  Lower  Courts  are  agreed  that  plaintiff  has 
failed  to  prove  his  claim,  and  it  must  be  remembered  that  the 
case  has  come  up  to  this  Court,  not  as  a  further  appeal  as  of 
right,  but  upon  petition  for  revision.  It  is  also  clpar  that  "  the 
*'  right  of  pre-emption  is  a  right  of  a  very  special  kind,  and 
"  as  it  has  a  tendency  to  hamper  the  free  disposition  of 
"  property,  it  requires  to  be  clearly  and  unequivocally  shown 
"  to  exist  before  it  can  be  enforced,"  (Chatterji,  J.  in  No.  1(12. 
P.  R.  1900)  (2).  Further,  the  Munsif,  who  decided  this  case, 
not  only  personally  inspected  the  locality,  but  also  fully  and 
most  carefully  considered  the  facts  and  the  evidence  and 
gave  sound  ieasons  for  the  conclusions  at  which  he  arrived. 
In  view  of  all  these  circumstances  I  do  not  think  that  I  should 
be  justified  in  upsetting  the  decrees  of  the  Lower  Courts  simply 
on  the  strength  of  the  two  decisions  of  the  District  Judge  iu 
1894  and  1896,  both  of  which  were  before  the  Lower  Courts 
and  were  duly  considered  by  them.  Mr.  Sheo  Uaraiu  argues 
that  there  is  no  evidence  to  show,  that  a  claitn  for  pre-emption  in 
respect  of  the  sale  of  property  in  the  town  of  Nakodar  has  ever 
been  rejected  on  the  ground  that  the  custom  does  not  exist. 
But  this  is  rather  begging  the  question,  and  respondents 
might  well  reply,  "  Has  a  claim  for  pre-emption  ever  been 
•'  preferred  iu  respect  of  such  sales  outside  the  limits  of 
M  mohallas  Ghaus  and  Kalian,"  The  Munsif  relying  upon 
plaintiff's  own  witnesses,  asserts  that  though  many  such  sales 
have  occurred,  no  claim  to  pro-ompt  has  over  been  put 
forward,  and  1  see  no  reason  to  doubt  the  correctness  of  this 
statement. 


(')  2  P.  R.  1803  (Kithcn  Singh  v.  Jui  Kishen  Das) 
(')  109  V.  R.  1300  {Mela  Ram  v.  Pretnu). 
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I  accordingly  dismiss  this  application,  but  as  respondents 
have  not  appeared,  without  costs. 

Revision  rejected. 

No.  60. 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  'Son.  Mr. 
Justice  Ratti g an. 

SAYAD   MIR  NAWAB  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

HARDEO  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal   No.  417  of  1908. 

Appeal— abatement  of,  on  death  of  one  of  two  representatives  of  the  body  of 
respondents  when  more  than  six  months  have  elapsed  before  application  is  made 
to  have  legal  representative  of  deceased  made  a  party — Civil  Procedure  Code, 
order  XXII,  rule  4  (3). 

Held    that   on  the  death  of   one  of  two  representatives  of  the  body  of 
respondents  an  appeal  abates,  where  no  application  has  been  made  within  six       (,   i^-^jz-, 
months  to  have  the  legal  representative  of  the  deceased  made  a  party. 

Held  also  that  the  plea  of  ignorance  of  the  death  until  after  the  expiry 
of  limitation  does  not  justify  departure  from  the  rule  laid  down  in  order 
XXII,  rule  4  (3),  Civil  Procedure  Code,  which  is  imperative. 

Further  appeal  from  the  order  of  A.E.    Martineau,    Esquire, 
Divisional  Judge,  Delhi  Division,  dated  the  9th  December  1907. 

Nabi  Bakhsh,  for  appellants, 

Pestonji  Dadabhai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Sib  Arthur  Reid,  C.  J.— The  finding  on  -  remand  is  that  17th  March  191 1. 
Ghisa  died  on  the  14th  December  1909.  He  was*  one  of  two 
respondents  appointed  on  the  28th  October  1909  nnder  order  I, 
rale  8  of  the  Code  of  Civil  Procedare,  to  represent 
the  respondents  who  were  numerous.  Several  respondents 
had  died  a  year  or  more  before  October  1909,  and  the 
appellants  neglected  the  duty  of  keeping  themselves  acquainted 
with  the  necessity  for  substitution. 

On  the  7th  July  last  application  for  substitution  to  Ghisa 
was  made,  more  than  six  months  after  his  death.  The  correct* 
uess  of  the  finding  as  to  the  date  of  Ghisa's  death  was  not  con- 
tested and  fraudulent  concealment  of  his  death  was  not  set  up.  i 
It  was  merely  pleaded  that  he  lived  5  or  6  miles  from  the 
appellants  and  that  the  latter  were  ignorant  of  his  death  until! 
after  the  expiry  of  limitation.   Order   XXII,  rule  4  (3)  of  the 
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Code  is  imperative,  and  no  circumstances  which  can  be  held  to 
justify  departure  from  the  rule,  that  the  appeal  should  be 
dismissed,  have  been  established. 

The  appellants  have  been  grossly  careless  and  have  only 
themselves  to  thank  for  the  abatement. 

The  decree  was  joint  and  we  concur  in  the  exposition  of 
the  law  contained  in  the  judgment  of  a  Division  Bench  in  Civil 
Appeal  649  of  1907,  that  on  the  death  of  one  of  two  represen- 
tatives of  the  body  of  respondents  the  appeal  abates. 

The  preliminary  objection  is  allowed  and  the  appeal  is 
dismissed  with  costs.  Counsel's  fee  thirtyt-wo  rupees,  the  value 
of  the  suit  being  Rs.  1,200  and  the  appeal  having  been 
admitted  as  to  a  pottion  of  the  decree  only. 

Appeal  dismissed. 


No.  61. 

Before  Hon,  Mr.  Justice  Johnstone  and  Hoik  Mr.  Justice 
Rattigan. 

GURMUKH  SINGH— (Defendant) -APPELLANT, 

Versus 

MAKHAN  SINGH  AND  OTHERS-(Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  1291  of  1909. 

Hindu  Laic — gift  to  Hindu  female — interpretation  of  deed  of  gift. 

Held,  following  Suraj  Mani  v.  Rabi  Nath  Ojha  (*)  that  a  deed  in  favour  of 
a  Hindu  female  has  to  be  interpreted  in  the  same  way  as  any  other  deed,  and 
that  if  the  wording  of  the  deed,  taken  as  a  whole,  points  to  an  intention  to 
confer  full  ownership,  the  full  ownership  is  conveyed  just  as  if  the  beneficiary 
was  a  man. 

Held  also,  that  the  dictum  of  their  Lordships  of  the  Privy  Council  must 
be  taken  as  rendering  obsolete  the  main  principle  on  which  the  ruling  in 
27  P.  R,  1898  (*)  was  based. 

Fir$t  appeal  from  the  order  of    Baba  ilihan  Singh,    Subordinate 
Judge  1st  class,  Amritsar,  dated  the  24th  November  1909, 

Lai  Chand,  for  appellant. 
Hukara  Chand,  for  respondents. 


(»)  (1908)  I.  L.  R.  30  All.     84  P.  C. 

(a)  87  P.  R,  1898  (Rallia  Ram  v.  Mussammat  Ved  Kaur). 
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The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — The  pedigree  table  in  the  judgment  of  the  9th  August  191 1 , 
)ourt  below  shows  the  manner  in  which  the  parties  are  re- 
lated.* Defendants  1  and  2  having,  by  a  deed  dated  6th  May 
1909,  sold  to  defendant  3  for  Rs.  6,00)  the  property  in  suit, 
which  they  had  received  by  gift  from  Sant  Singh,  late  husband 
of  defendant  2,  plaintiff,  as  reversioner  of  Sant  Singh,  sues  for 
the  usaal  declaration  that  the  sale  shall  not  affect  his  rights 
after  the  death  of  the  vendors. 

Defendants  put  in  several  pleas  of  which  we  need  now  only 
notice  two,  viz.  that  defendants  ]  and  2  were  absolute  owners 
with  unfettered  powers,  inasmuch  as  in  Sant  Singh's  hands 
the  property  was  not  ancestral  qua  plaintiff  and  the  deed  shows 
the  gift  to  have  been  one  of  full  ownership  ;  and,  secondly,  that 
the  matter  is  res  judicata.  The  plea  that  the  sale  was  for  con- 
sideration and  "necessity  "  is  not  urged  now. 

The  Court  below,  after  considering  several  rulings,  held  that 
Sant  Siugh  did  not  intead  to  give  the  ladies  full  proprietary 
rights,  and  that,  therefore,  in  the  absence  of  proof  of  consider- 
ation and  "necessity,  "  plaintiff  had  a  right  to  the  declaration 
sued  for.     It  also    held    that  the  matter  was  not  res  judicata. 

The  vendee,  defendant  3,  has  appealed  and  we  have  heard 
argumeuts  and  have  gone  through  the  record. 

The  learned  subordina'e   Judge    has  stated,   not   unfairly,      C)      Koonjbchari 
the   geueral    drift  of    the    two  sets  of  rulings  examined  by  him.  ^lu.  V'  Prem  ^""^ 

(2)  Punchoo  Money 


lu    the    first    set  (see  margiu)    the   decision  was  based  more  or 

♦RAM  SINGH. 

I 

Hira  Singh, 

his  two  wives, 


Mussammat  Bhanwan, 
her  son, 


Gurdit  Singh, 


r 


'1 


Mussammat  Ganesh  Devi, 

defendant  No.  1, 

her  son, 

Sant  Singh, 
his  widow, 
Mussammat  Ram  Ditti, 
defendant  No.  2. 


Dossee  v.  Troylucko 
'Mohiney  Dossee. 

(3)  Hira  Bai  V. 
■Lakshmi  Bai, 

(*)  Oanpat  Rao  v. 
Ram  Chandar. 

(5)  Nunnu  Meah  v. 
Srishnasawnu. 

(8)  27  P.  R.  1898. 


Atma  Singh. 


Harnam  Singh, 

died  childless. 

Makhan  Singh, 
plaintiff. 
(')  (1880)  I.  L.  R.  5  Cal.  681. 
(x)   (1884)  I.  L.  R.  10  Cal.  342. 
(3)  '1887)  I.  L,  R.  11  Bom.  573. 
{*)  (1889)  I  L.R  11  ^ie.  296. 
(»)  (1891)  I.  L.  R.  14  Mad.  274. 
(8)  27  P.  R.  1898  (Rallia,  Ram  v.  Muwtmrtia   Vtd  &o*r). 
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less  on  the  idea  that,  in  interpreting  the  meaning  of  a  gift  to  a 
Hindu  female,  "it  is  necessary  to  take  into  consideration  the 
ordinary  notions  and  wisbes  of  Hindus,  which  are  repugnant 
to  giving  a  female  a  power  of  alienation  over  immoveable  pro- 
perty." Dealing  with  deeds  of  gift,  &c,  in  this  spirit,  the  courts 
in  these  cases  held  that  full  powers  had  not  been  transferred 
to  the  female  donees,  or  legatees,  notwithstanding  that  in  some 
cases  at  least  the  decision  would  have  been  th6  other  way  had. 
the  donees  or  legatees  been  males.  So  strongly  does  Mr.  Hukam 
Cbaud,  Pleader  for  the  plaintiff  iu  the  present  case,  support  this 
way  of  looking  at  &ucb  questions  that  he  even  goes  so  far  as  to 
assert  that  a  Hindu  practically  cannot,  whatever  his  wishes  and 
intentions  may  be,  give  to  a  Hindu  female  full  proprietary 
right  in  landed  property.  We  need  hardly  say  we  are  unable 
to  accept  this  proposition. 

0)  Lata  Ram  Jetoan  Turning  to  the  second  set  of   rulings  (see  margin)   we   find 

Lai  v.  Dal  Koer  tjiat  tae  )ea^[acr  idea  in  them  is  that  a  deed  in  favour  of  a  Hindu 

(V>     Lalxt     Mohun  a 

Singh  Roy  v.  Chuk.  fema'e  is  to  be  interpreted  exactly  in  the  same  way  as   any  other 

"(")  RajnaminBha-  deed,  and  that,  if  tha  wording   of   the  deed,    taken    as   a   whole, 

rf-in/     v.     Ashutosh  points  to  an  intention  to  carry  full  ownership,  then   full   owner- 

(*)  Rajnamin  Bha-  ship  is  conveyed  just  as  if  the  beneficiary  were  a  man.     It  seems 

duri  v.  8.  M.  Katya-  t0  us  that  this  principle  is  the  sounder  one  of  the   two,    and    the 
yani  Dabee. 
k*)  Padam  Lai  v.  matter  has  been  for  us  set  at  rest  by  buraj    Mam  v.   Babi    Nath 

TekStngK  Ojha   (' )   which   was    followed    iu     Thahar   Parshad   v.    Jamna 

i.9)       Chandradeo       J  ' 

Si'<yh  v.  AJata  Prasad.  Kunwar  (8).     The  dictum  of  their   lordships  in  the   former    case 

J?  V  tf  "ti^ovf0"*  V"  must  ke  ta^eD  as  iendering  obsolete  the  main  idea  in  the  Punjab 
case  of  1898,  quoted  on  the  margin  above.  We  must,  then, 
interpret  the  deed  of  gift  in  the  present  case  on  its  merits,  allow- 
ing no  importance  to  the  circumstance  that  the  donees  are  females, 
The  full  transliteration  of  the  deed  is  as  follows  :— 

Manhe  Bhai  Sant  Singh  ivald  Bliai  Hira  Singh,  Kaum 
Kalariah,  Sakin  Amritsar,  Katra  Nihal  Singh  ka  hun.  Jo  ke 
jaidad  jaddi  wa  pidri  se  mujh  ko  mubligh  29,000  rupaya  aur 
ek  haveli  wa  se  kita  dukanat  wake  Katra  Hardas  Bunga  wa  ek 
dukan  ivake  Katra  Majith  Mandi  bhai  Gurdit  Singh  Sahib  bira' 
dar  Kalan  se  taksim  ho  kar  vntli  thi.     Usmen  se  mubligh  10,000 


(»)  (1897)  t,  L.  R.  24  Cal,  400. 

(2)  U897)  I  L.  R.  24  Cal.  834,  P.  C. 

(3)  (1900)  I.  L.R.  27  Cal.  44. 

(4)  (1900)  I.  L.  R.  27  Cal.  Gi'J,  F.  B. 
(&)   (1907)/.  L.R.  29  All.  217. 

(\  (1908)  I.  L.R.  31  Mad.  170,  F.  B. 
O  (1908)  /.  L.  R.  30  All.  84,  P.  0. 
(8)  (1909)  /.  L.  R.  31  AH.  308. 
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rupaya  nahd  waste  guzara  ayal  wa  itfal  ke  walda  Sahiba  Mussam- 
mat  Ganesh  Devi  ho  diya  thi,  aur  muHigh  5,000  rupaya  nakd 
10a  nisaf  haveli  mae  wera  duk  m  waste  guzara  Mussammat  Bam 
Dei  zauja  meri  ke  bamujab  hukam  adilat  milna  tajeviz  ho  kur  diya 
gaya  hai.  Ab  Mussammatan  mazkur  ko  ikhtiyar  hai  ke  jis  taur 
chahen  mublighat  mazkur  ko  apne  tassarruf  men  latven  aur  jis 
taur  chahen  kharch  karen.  Mera  un  mublighat  se  kisi  tarah  ka 
kuchh  dawa  ya  hak  nahin  raha.  Aur  jo  kul  haveli  mae  se  kita 
dukanat  wake  Katra  Eardas  Bunga  men  ham  aur  jis  men  meri 
wahda  aur  meri  aurat  abad  hain  wuh  mikan  jaddi  Bibi  Qanesh 
Devi  walida  Mussammat  Bam  Dei  zauja  apne  ko  bahissa  masawi 
nisfa  nisf  hiba  karta  him,  ke  mera  kisi  tarah  ka  koi  dawa  ya 
wasta  ya  hak  nisbut  makanat  wa  mublighat  mundnrja  bala  nahin 
raha,  Har  do  mauhuban  ka  hik  hai,  mujh  ko  our  mere  lawahikan 
ko  ainda  nisbat  makanat  iva  mublighat  mundarja  bala  se  kuchh 
daxoa  nahin  raha  aur  na  hoga. 

The  translation  in  the  paper  book  being  faulty  in  some  re- 
spects we  have  thought  it  best  to  reproduce  tho  document  in 
Roman-Urdu  here.  Mr.  Hukam  Chand  tried  to  argue  that  the 
deed  was  a  mere  fiction  and  that  it  was  not  proved,  as  the  original 
Was  not  on  the  record.  Both  contentions  we  have  overruled, 
the  former  as  there  is  nothing  to  support  the  idea,  and  tho  latter 
because  no  objection  was  taken  at  the  proper  time  to  the  use  of 
a  certified  copy.  As  a  matter  of  fact  the  original  is  in  court, 
being  on  the  record  of  the  previous  suit  of  1894-95. 

In  our  opinion  the  deed  t  ecites  that  first  Rs.  10,000  cash 
had  been  given  t)  one  lady ;  and  to  the  other  Rs,  5,000  &nd  half 
of  a  haveli  and  of  3  shops  ;  and  goes  ou  to  say  (a)  that  the  ladies 
may  keep  the  said  monies  as  they  please  and  spend  them  as  they 
please,  and  (6)  that  now  the  executant  gives  {hiba)  the  haveli  and 
the  3  shops  outright  to  the  ladies;  and  more  than  once  it  is  said 
that  the  executant  and  his  heirs  shall  have  no  right  in  or  concern 
with  or  claim  to  either  the  sums  of  money  or  the  immoveable 
property  gifted,  la  our  opinion  this  is  sufficient  warrant  for 
holding  that  the  deed  was  one  of  ont-and-out  gift  of  full  rights. 
Previously  there  had  been  partial  transfer  of  property  to  the 
ladies  for  maintenance,  but  this  deed  goes  further  and  gives  full 
ownership.  The  moveable  and  immoveable  property  is  lumped 
together  in  the  phrases  by  which  the  executant  disclaims  all  fur- 
ther interest  in  it.  Mr.  Hukam  Chand  is  unable  to  present  to  us 
any  intelligible  argument  to  meet  the  above :  he  keeps  harping 
on  the  fact  of  the  donees  being  females,  which,  as  we  must  hold, 
is  beside  the  mark.     He  admits  that  in   Qanpat    Rao    v.    Bam 
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Chandar  (')  which  he  calls  one  of  his  strongest  oases,  the  decision 
wonld  have  been  in  favour  of  the  donees  had  they  been  males  ; 
and  we  can  therefore  almost  assume  that  in  the  present  case  also, 
had  the  doneesHbeen  males,  he  would  admit  that  he  had  no  case. 

In  these  cirourastances   it  is  not   necessary  to  go  into   the 
question  of  res  judicata. 

We  accept  the  appeal  and  dismiss  plaintiff's  suit  with  oosts 
throughout. 

Appeal  accepted. 


29th  May  1911. 


No.  62. 

Before  Hon.  Sir  Arthur  Reid,  Kt.t  Chief  Judge  and  Hon. 

Mr.  Justice  Johnstone. 

SHANKAR  DAS— (Defendant)— APPELLANT, 

Versus 

GOBIND  RAM— (Plaintiff)— AND  OTHERS-    (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  185  of  1911. 

.   Joint  mortgage — redemption  of  share   of  one    of  the  mortgagors,  whi 
•admissible — Qu.  whether  the  mortgagor  should  first  sue  for  partition. 

Where  plaintiff  as  one  of  the  khewatdars  sued  to  redeem  the  whole 
land  originally  mortgaged  by  its  sole  owner  Fazla,  which  in  1869  (after 
Fasda's  death  without  leaving  heirs)  became  shamilat-i-deh. 

Held  that,  though  the  mortgage  was  originally  indivisible,  it  ceased  tc 
retain  its  indivisible  character  when  in  1869  the  mortgagee  as  a  khewatdm 
became  part. owner  of  the  equity  of  redemption  and  accepted  that  position, 
and  that  consequently  each  co-sharer  could  redeem  hi3  share  separately 
but  not  the  whole. 

Held  also,  that  it  was  not  necessary  for  plaintiff  to  have  the  shamilat 
partitioned  before  he  could  redeem  his  share  of  the  mortgage. 

Further  appeal  from  the  order  of  P.   8.  Agneiv,  Esqtdre,  AdJitionc 
Divisional  Judge,  Lahore  Division,  dated  the  22nd  August   1910. 

Gobind  Das,  for  appellant. 

Sheo  Narain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Johnstone,  J. — At  first  sight  this  looks  a  somewhat  com- 
plicated case,  but  the  point  we  have   to   decide   may   be  statec 
and   explained    in   a    few    sentences.    The   question    on    wbicr 
the  case  was  admitted   and   ultimately   referred   to  a     Divisic 
Bench  is  that  set  forth  in  grounds   1    and   2  only.     We    ha\ 


(»)  (1889)  I.  L  R.  11  All.  296. 
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ruled  that  the  question  of  limitation   raised   in  ground  3  cannot 
be  re-opened. 

Shankar  Das,  defend  ant -appellant,  is,  as  the  result  of  a 
series  of  transactions,  mortgagee  of  the  land  in  suit.  The  land 
was  mortgaged  by  one  Fazla,  its  sole  owner,  probably  about 
1829,  and  when  in  1869  it  wan  found  that  he  had  died  and 
left  no  heirs,  the  land  became  shamilat-i-deh  and  so  the  pro- 
perty of  the  whole  of  the  Jchewatdars,  who  number  some  350 
and  of  whom  Shankar  Das  himself  is  one  and  original  plaintiff 
another.  Plaintiff  sues  to  redeem  the  whole  land,  asserting 
that  as  one  of  the  proprietors  he  is  an  interested  person  and 
has  the  right  so  to  do.  The  first  Court,  after  discussing  con- 
flicting authorities,  held  that  the  suit  must  fail  both  as  regards 
the  original  plaintiff  and  the  added  plaintiff,  whose  position  was 
virtually  the  same. 

The  learned  Divisional  Judge  took  a  different  view  and 
held  that,  however  inconvenient  the  result  may  be,  the  right 
of  plaintiff  to  redeem  the  whole  is  in  accordance  with  a  funda- 
mental part  of  the  law  of  mortgage.  He  therefore  gave  plain- 
tiff a  decree,  as  prayed,  for  redemption  of  the  whole  on  pay- 
ment of  Rs.  100,  original  mortgage  money,  apparently  ignor- 
ing the  added  plaintiff,  whom  we  may  also  ignore,  as  he  has 
not  appeared  in  this  Court  or  otherwise  raised  any  objection. 

The  way  we  look  at   the  case  is   this.     The   mortgage   was 
no  doubt  one  and    indivisible   originally;   but    in    1369,   when 
Shankar  Das,  mortgagee,  became  also  part   owner  of  the   equity 
of  redemption   and    accepted  that    position   when   the  land    was 
entered    up    as   shamilat-i-deh,  the   mortgage   ceased   to   retain 
its     iudivisible    character     and     became    liable     to    piecemeal 
redemption.     Virtually  Shankar  D»s    had   redeemed    his  share, 
and  so  thereafter  each    and  every    co-sharer   could   redeem    his 
share  separately.     But  this  state  of  affairs  having  come    about 
no  co-sharer  is  an   interested  person  as    regards    the  shares   of 
his  fellows  ;  if  mortgagee    could    resist   piecemeal  redemption, 
then  each  co-sharer  would  be  so  interested,  but  as   matters   stand 
he  is  not.     Again,  we  reject  the  appellant's  contention  that  plain- 
tiff  must   first  partition  the  shamilat  before  he  can   redeem  his 
own  share  of  this  mortgage.     We  can    see   no   difficulty  in   his 
being  allowed  to  redeem  his  own    share  unpartitioned,     and   the 
ascertainment    of    that   share   and  of    the     proportion    of   the 
mortgage  money    *o  be   paid   by  plaintiff    can   conveniently   be 
ascertained  in  execution.      Lastly,  we  overrule    appellants'   con- 
tention that,  inasmuch  as  he  is  one  of  the  proprietary    body 
himself  and  the  land  is  shamilat,   no  other    co-sharer  can  inter- 
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fere  with  his  actual  possession  until  partition  and  so  plaintiff 
cannot  have  a  decree  for  joint  possession  even.  In  oar  opinion 
appellant,  being  in  possession  not  as  a  co-sharer  but  as  a 
mortgagee  oannot  take  advantage  of  the  rule  of  customary  law 
on  which  he  relies. 

A  few  words  regarding  the  authorities  cited  before  us  will 
explain  how  we  have  arrived  at  the  above  conclusion. 

In  Naro  Hari  Bhave  v.  Vithalbhat  (})  the  question  was  not 
decided.  There  mortgagee  had  become  part  owner  of  equity  of 
redemption  by  purchase  after  the  suit  had  begun,  and  the 
learned  Judges  declined  to  allow  this  incident  to  influence  the 
case.  Mora  Joshi  v.  Dinkar  Joshi  (2)  admits  that  a  part  owner 
of  equity  of  redemption  cannot  be  made  to  sue  for  partition 
before  suing  for  redemption,  but  goas  on  to  hold  that,  though 
the  mortgagee  has  purchased  part  of  tho  said  equity,  plaintiff 
can  redeem  only  the  whole,  u  there  having  been  no  separation 
whatever  of  any  share."  We  agree  in  this  as  regards  the 
matter  of  partition,  but  we  are  unable  to  see  that  in  the  case 
now  before  us  (or  even  in  the  Bombay  case)  the  mortgage  re- 
mained one  and  indivisible.  In  the^Bombay  case  the  mortgagee 
had  by  purchase  destroyed  tho  unity  of  the  security,  and  heie 
the  same  result  has  been  brought  about  by  the  land  becoming 
shamilat  and  appellant  accepting  the  position  of  part  proprietor. 
In  Narain  v.  Qanpat  (?)  a  distinction  is  drawn  between  acqui- 
sition by  the  mortgagee  of  part  of  the  equity  of  redemption  by 
purchase  and  acquisition  by  inheritance  (as  here),  and  in  the 
latter  cuse  it  seems  to  have  been  held  that  suit  for  redemption 
only  of  a  plaintiff's  share  would  be  competent.  Anyhow  this  is 
our  view  as  to  cases  of  acquisition  by  inheritance,  and,  though 
the  ruling  is  by  no  means  very  clear  on  the  point  and  the 
dictum,  if  it  is  a  dictum,  is  obiter,  there  is  nothing  in  the  ruling 
really  opposed  to  our  views    in  the  present  case. 

In  Marakar  A.  K.  Mamu  v.  P.  Kuttu  (*)  it  was  laid  down 
that  where  a  mortgagee  in  possession  acquires  a  right  to  a  share  in 
the  property  mortgaged,  he  caunot  be  compelled  to  surrender  the 
mortgaged  property  on  payment  of  the  debt,  or  of  any  part 
of  it  on  payment  of  a  proportionate  amount  of  the  debt,  until 
the  mortgagor  has,  by  a  proper  suit  for  partition,  ascertained 
definitely  the  shares  of  the  co-owners.  With  all  deference  we 
think  there  are  other  ways  of  ascertaining  definitely  the  shares 


(')  (1886)  /.  L.  R.  10  Bom.  648  (658). 
(3)  (1891)  I.  L.H.  15  Bom.  24. 
i  »)  (1897)  /.  L.  R.  21  Bom.  619. 
0  (1883)  /.  L,  R.  Q  Mai.  61. 
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of  the  co-owners  besides  a  suit  for  partition.  Iu  the  judgment 
the  learned  Judges  svy  that  to  allow  redemption  of  a  part 
would  be  to  convert  the  suit  into  one  for  partition  ;  but  we 
cannot  pee  that  a  decree  for  redemption  of  a  share  and  joint 
possession  pro  tanto  can  be  said  to  be  a  decree  for  partition. 
This  judgment  was  followed  in  Thallai  Chetti  v.  Ramnnalha 
Ayyan  (*)  in  which  certain  inconveniences  supposed  to  arise 
from  allowing  piecameal  redemption  are  stated  and  given  as 
the  reason  for  the  decision.  We  are  unable  to  see  any  balance 
of  convenience  in  the  course  laid  down  in  these  rulings  as  the 
proper  one  ;  and  we  cannot  see  how  plaintiff's  claim  to  redeem 
his  own  share  can  possibly  be  resisted. 

The  rulings,  on  the  other  hand,  which  we  entirely  approve, 
are,  Qrish  Ghunder  Bey  v,  Yuramoni  Be  (3),  Kalian  Khan  v. 
Mardan  Khan  (3),  Munshi  v.  Baulat  (4),  Hamida  Bibi  v.  Ahmad 
Hussain  (5)  Allahabad  case. 

In  the  first  three  of  theee  cases  it  was  laid  down  that  in 
such  cases  as  the  present  a  part  owner  of  the  equity  of  redemp- 
tion could  redeem  only  his  own  share  and  not  shares  of  his 
co-owners  because  the  security  has  been  broken  up ;  and  the 
fourth  case  expressly  rules  that  there  is  no  distinction  between 
acquisition  by  purchase  and  by  inheritance  on  the  part  of  the 
mortgagee. 

For  these  reasons    we  accept  the   appeal  and  give  plaintiff 

a  modified   decree  to   the  effect  that   he  may   redeem   his   own 

share  of  the    mortgaged  property    by    payment   of   proportionate 

share  of  the   mortgage   money,  tlie   share   to  be   ascertained   in 

execution,  and  that,  upon    payment  by   him   of   his   share,  he 

shall  have  joint  possession  in  respect  of  his  share  with    appellant 

Sbankar  Das. 

Parties  to  bear  their  own  costs  of  all  Courts. 

Appeal  accepted. 

No.  63. 

Before  Hon.  Mr.  Justice  Johnstone. 

MUHAMMAD  ALI— (Dbfendaut)- APPELLANT, 

Versus 

MUHAMMAD  IKRAM  AND  OTHERS -(Plaintiffs)  — 
RESPONDENTS. 

Civil  Appeal  No.  844  of  1910. 

Custom— Alienation — Kureshis,  Mianapura,  Sialkot    city — Muhammadan 
taw— onus  probandi. 

0)  (1897)  I.  L.  R.  20  Mad.  295. 
O  (1900)  5  Cal.  W.N.  83. 
(3)  (1906)  /.  L.  R.  28  All.  155. 
(*)   (1907)  l.L.R.  29  411.262. 
(*;  (1909)  1  Indian  Cases  779. 
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Held  that,  although  Kureshis  of  Mianapura,  Sialkot  city,  do  not  in  all 
matters  follow  Muhammaden  Law,  the  burden  of  proving  that  the  tribe 
follow  a  custom  under  which  alienations  by  a  male  proprietor  are  con- 
trollable  by  his  reversionary  heirs  is  on  the  latter  and  that  in  default 
of  such  proof  personal  law  must  be  applied. 

Appeal  from  the  order  of  Khan  Bahadur  Khan  Abdul  Ghafur 
Khan,  Khan  of  Zaida,  Divisional  Judge,  Sialkot  Division, 
dated  the  8th  April  1910. 

Abdul  Kadir,  for  appellant. 

Fazl-i-Husain,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

15th  June  191.1.  Johnstone,  J.— This  is  a  revision  admitted  under  clause  (6), 

section  70  (i),  Punjab  Courts  Act.  Respondents'  Oouusel  objects 
that  the  petition  was  filed  as  under  clause  (a),  and  that  there- 
fore uuder  the  provisions  of  section  70  and  a  recent  Circular 
of  the  Court,  nothing  can  properly  be  considered  by  mo  except 
questions  falling  under  clause  (a).  I  overrule  the  objection. 
The  quotation  •'  clause  (a)  "  in  the  patition  was  merely  an  in- 
adverteuce.  The  questions  raised  in  the  petition  were  simply 
whether  personal  law  or  custom  governsd  the  parties,  and  if 
the  latter,  what  the  actual  custom  was,  and  these  questions 
fall  under  clauso  (6),  The  admitting  Judge  might  have  or- 
dered formal  amendment  of  the  petition  ;  but  I  consider  that 
in  effect  he  treated  the  petition  as  if  it  had  been  amended  and 
that  he  was  quite  justified  in  doing  so.  The  Chief  Court 
Circular  referred  to  only  operates  to  prevent  a  Judge  from 
taking  up  under  a  clause  (a)  petition,  questions  falling  under 
clause  (6)  which  are  not  raised  in  the  petition,  or  which,  if 
raised,  have  been,  expressly  or  by  implication,  overruled  at 
time  of  admission  of  petition. 

Turning  to  the  merits  of  the  case,  I  have  to  decide  the 
two  questions  stated  above.  The  parties  are  Kureshi  of  Sialkot 
city,  or  rather  of  a  suburb  of  it  called  Mianapura,  which  has 
a  separate  record  of  rights  but  is  practically  a  part  of  tho 
city.  There  can  be  no  doubt  that  these  Kureshi  do  not  in 
all  matters  follow  Muhammadan  law.  It  seems  clear  from 
the  record  that  among  them  daughters  do  not  inherit  along 
with  sons,  and  in  one  case  an  adoption,  which  is  quite  foreign  to 
that  law,  was  upheld.  This  being  so,  Mr.  Fazl-i-flusain  advert- 
ing to  my  ruling,  14  P.  B.  1911  (!)  (Sayads  of  Sialkot  city), 
urges  that,  in  the  matter  of  control  by  reversioners  of  aliena- 
tions, a  presumption    arises   that    agricultural    custom   governs 

0)  U  P.  R.  1911  (Mir  Haidur  v.  Muhammad  AU). 
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this  tribe  of  Kureshis.  But  that  ruling  is  clearly  distinguishable. 
I  held,  there,  that  reversioners  could  control  a  widow's  aliena- 
tion of  house  property  received  from  her  husband,  because  the 
widow  had  taken  on  her  husband's  death  not  her  share  by 
Muhammadan  law  bat  the  whole  property,  presumably  by  way 
of  life  interest  only.  In  the  present  case  there  is  no  necessary 
connection  between  a*  special  custom  whereby  daughters  have 
been  deprived  of  the  shares,  to  which  under  their  personal  law 
they  would  be  entitled,  and  another  custom  whereby  a  male 
proprietor  has  limited  powers  of  alienation  in  presence  of 
reversioners.  I  cannot  see  that  from  the  existence  of  the  former 
custom,  based  upon  specific  usurpation  by  the  males  of  the 
tribes,  any  presumption  arises  that  those  males  are  themselves 
deprived  of  their  powers  under  that  personal  law,  which 
considering  their  origin  they  may  be  assumed  to  have  once 
followed  in  its  entirety  and,  as  regards  the  growing  up  in 
the  tribe  of  a  practice  of  adoption,  no  doubt  that  practice  is 
unknown  to  Muhammadan  law ;  but  after  all  what  is  this 
so-called  adoption  ?  It  is  simply  appointment  of  an  heir  and 
is  akin  to  free  and  unfettered  alienation.  It  is  impossible  to 
deduce  from  the  existence  of  this  praotice  a  theory  that  the 
power  of  alienation  is  fettered. 

It  follows  then,  that  plaintiff  in  this  ease  must  prove 
positively  that  the  tribe  follows  a  custom  under  which  aliena« 
tions  by  a  male  proprietor  afre  controllable  by  his  reversionary 
hciis.  I  can  find  no  proof  of  any  such  custom.  The  issue 
Law  v  Custom  was  drawn  as  an  open  one,  onus  on  the  parties, 
and  from  the  evidence  all  that  transpires  is  that  many  aliena- 
tions have  taken  place  and  not  a  single  contest  regarding  them 
has  come  to  light.  Against  plaintiffs  respondents  theory  we 
have  also  the  facts  that  these  RuresMs  have  long  since  panted 
with  nearly  all  their  land  and  that  they  live  not  by  agriculture, 
but  by  their  priestly  functions  as  mullahs  and  maulvis.  No 
custom  is  proved,  and  therefore,  cf.  110  P.  R.  1906  (F.  B.)  (*), 
personal  law  must  be  applied. 

Certain  rulings  have  been  touched  upon  in  argument,  but  none 
of  them  is  in  favour  of  respondents-plaiotiffs.  They  are  45  (2) 
and  55  P.  Ii.  1908  (3),  101  P.  B.  1902  (*)  (not  102  as  the  Courts 
below  have  it),  and  79  P.  R.  1909  (6)  (at  p.  307).  The  first  two 
are  Kureshi    cases    in     which    Muhammadan   law   was  applied 

Kl)    110  P.   R.   1906  F.   B.   (Daya  Ram  v.   Sohel  Singh). 

(2)    45  P.  R.    1908  {Mussaimnat  Bakht  Bano  v.  Chiragh  Shah). 

Is)    55  P.  R.  1908  {Muhammad  Hay  at  Khan  v.  Sandhe  Khan) 

(*)    101  P.  R.  1902  (Ghulam  Shah  v.  Zain  Shah). 

(s)  79  P.  8,  1909  (Sardar  Singh  v.  Maharaj  Das). 
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and  the  observations   in    the  other    two  in   no  way  help  re- 
spondents. 

For  these  reaBons  I  hold  that  among  the  Kureshis  of 
Mianapura,  district  Sialkot,  there  is  no  presumption  that 
male  proprietors  are  in  the  mattei  of  alienations  of  immoveable 
property,  fettered  by  the  restrictions  that  apply  to  ordinary 
Punjabi  agriculturists,  and  that  plaintiffs,  on  whom  the  onus 
lay,  have  failed  to  establish  any  speoial  custom  involving  these 
restrictions.  The  appeal  is  therefore  accepted,  and  the  plaintiff h' 
suit  and  cross-objections  are  dismissed  with  costs  throughout. 

Afrpeal  accepted. 

No  64. 

Before  Hon.  Sir  Arthur  Reid,  Kt.  Chief  Judge  and  Eon. 
Mr,  Justice  Shah  Din. 

RAM  CHAND-PETITIONER, 

Versus 

B1LLA  MAL  AND  OTHERS— RESPONDENTS. 

Civil  Revision  No,  1967  of  1907. 

Insolvency— order  under  Section  25,  Punjab  Laics  Act,  IV  of  1872— 
appeal—  revision  under  Section  70  (1)  (b),  Punjab  Courts  Act,  XVIII  of  1884 
—concealment  of  account  books — order  under  Section  26,  Punjab  Laws  Act, 
not  open  to  revision. 

Held,  that  no  appeal  lies  from  an  order  by  the  Judge  of  the  Insolvency 
Court  under  Section  23,  Punjab  Laws  Act. 

65  P.  R.  1882,  0)  33  P.  R.  1883  (ai  and  62  P.  R.  1886  (3)  followed. 

Held  also,  that  no  revision  lies  from  such  an  order  under  Section  7o  (U 
(b)  Punjab  Courts  Act,  inasmuch  as  it  is  not  a  decree. 

70  P.  R.  19C4  ^4)  and  65  P.  R.  1905  (&)  followed. 

Held  also,  that  Section  25, "Punjab  haws  Act,  is  not  limited  to  conduct 
in  contracting  debts,  but  includes  inter  alia  concealment  of  account. books 
which  is  gross  misconduct   In  reference  to  debts. 

Held  further,  that  where  a  transfer  has  been  annulled  as  fraudulent 
under  Section  26,  Punjab  T  aws  Act,  the  alleged  transferee  cannot  apply  to 
the  Chief  Court  on  the  revision  side  instead  of  filing  a  suit. 

Petition,  under  Section  70(a)  and  (o)  of  Act,  XVIII  of  1884, 
as  amended  by  Act  XXV  of  1899,  for  revision  of  the  order 
of  E.  Holder,  Esquire,  Judge,  Insolvents'  Estates  Court, 
Amritsar,  dated  28th  August  1907. 

Petrnan  and  Postonji  Dadabhai,  for  petitioner. 
Shadi  Iml  and  Nand  Ijal,  for  respondents. 


V1)  65  P.  R.  1882  {Simla  Bank  V.  Tavenor). 

'■  P.  R.  1883  (Thaknr  Das  y   Kedar  Nath), 
(•)  62  P.  R.  1846  {Ram  Mai  v.  Ladha  Singh). 
\?)   ,M  /'.  B,  L90l  \.KisKvrt  QhanA  v.  Mussammat  Hihal  I 
{• ,  05  P.  It.  1905  IPermanand  v.  Municipal  Committee,  Luhurt) 
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The  judgment  of  tho  Court  was  delivered  by— 

Sir  Author  Ewd,   C  J.— This  application  and  Civil  Revisions      1st  July  191 1. 
Noa.  2570  of  1907  and  337  of  1910,  can   be  disposed  of   together. 
This   application    was    filed     uudor  Section    70    (1)    (a)    of    the 
Courts  Act. 

The  learned  Judge  who  issued  notice  recorded  that  there 
was  no  appeal.  Counsel  for  the  petitioner  now  contends  that 
the  order  deoliniug  to  discharge  him  as  an  insolvent  is  a  decree 
and  appealable  as  such.  Section  39  of  tho  Courts  Aot  provides 
for  an  appeal  to  this  Court  from  a  decree  of  a  Subordinate 
Judge  or  District  Judge  or  that  of  a  Divisional  Judge  only. 
Tho  Judge»of  the  Insolvency  Court  did  not  fill  any  of  these 
offices,  and  65  P.  11.  1882  (')  33  P.  B.  1883  0  and  62  P.  B. 
1886  (3)  are  ample  authority  for  holding  that  no  appeal  lies 
from  au  order  under  Section  25  of  the  Punjab  Laws  Act.  The 
order  impugned  was  passed  under  that  section. 

The  further  contention  tnat  an  application  under  Sec- 
tion 70  (1)  (b)  of  the  Courts  Act  lies  has  no  force,  an  order 
u  rider  Section  25  of  the  Laws  Act  not  being  a  decree  and  Sec- 
tiou  70  (1)  (b)  being  applicable  to  decrees  only;  70  P.  B.  1904  (*) 
and  65  P.  B.  1905  (5)  are  in  point.  The  Counsel  for  the 
petitioner  then  contended  that  interference  under  Section  (70) 
(I)  (a)  was  justified,  because  none  of  the  provisions  of  rule XXX 
framed  under  Section  31  of  the  Laws  Act  had  been  complied 
with.  We  concur  with  the  Court  below  in  the  conclusion  that 
failure  to  comply  with  rule  XXX  is  not  a   material   irregularity. 

Counsel  for  the  respondents  then  contended  that  the  Court 
below  had  committed  a  material  irregularity  by  misrepresenting 
the  facts  on  the  record,  in  recording  that  the  insolvent  admitted 
that  Kadha  Kishen,  refused  to  receive  a  note  of  Rs.  500  offered 
to  him,  aud  in  finding  without  any  evidence  that  strenuous 
searches  had  been  made  for  the  missing  account  books.  At 
the  end  of  the  vernacular  record  of  Ram  Chand's  evidence  on 
the  16th  of  August  1907  we  find  that  he  deposed,  that  he  asked 
Radha  Kishen  to  take  a  Rs.  500  note  and  that  Radha  Kishen's 
reply  was  that  he  would  see  tLe  next  day.  We  also  fiud  on 
the  record  that  the  sheriff  repotted  twice  on  the  18th  December 
1906,  that  he  had  searched  for  the  account  books  on  three 
separate  days,  and  we  find  that   the  first  report  was  signed  by 

(»)  65  P.  R.  1882  (Simla  Bank  v.  Tavtnor). 

(*)  33  P.  R.  1883  (Thakur  Das  v.  Kedar  Nath). 

(•)  62  P.  R.  1886  (Ram  Mai  v.  Ladha  Sinyh). 

(*)  70  P.  R.  1904  (Kishore  Chand  v.  Musdammdb  Nihal  Devi). 

(8)  65  P.  R.  1905  (Parmanaud  v.  Municipal  Committee,  Lahore^, 
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the  petitioner.     We  further  find  that  on  the  1st  of  January  1907, 
the   Sheriff  reported   that    he   had  found  seven  books.     We  are 
unable  to   find   any  materia]  irregularity  justifying  interference. 
The  plea  that  the   burden  imposed  on  the  creditor  by  rule  XXX 
framed  under  Section    31  of  the   Laws   Act  was   not   discharged 
and  that  its  discharge  was  a   condition  precedent   to  proceedings 
against  the  insolvent  under  Section  25  of  the  Laws  Act,  has  no 
force.    The  whole  of  the  evidence  adduced   by   the   parties   was 
considered  and   the   result   of  this  consideration     was  that   the 
Court  found  that  petitioner   had    been   guilty   of  concealment, 
fraud  and   other  gross  misconduct  in  reference  to   debts.     The 
contention  that  Section  25    of  the   Laws  Act  applies    only  to 
conduct  in  contracting  debts  has,  in  our   opinion,  no  force.     The 
concealment  of    account   books,   for    instance,     interferes    with 
investigation  into    the  genuineness    of   debts   alleged  by  the  in- 
solvent to  exist,  and  false   allegations   of  the  existence    of  debts 
resulting,  or  intended   to    result,   in    wrongful   disposal  of   the 
insolvent's  property  and  loss  to   genuine   creditors   in  gross   mis- 
conduct in  reference   to    debts.      For   these    reasons   the   Court 
below  was    on   the  facts   found   by   it,   with   which  we  cannot 
interfere  under  Section   70  (1)  (a),  justified   in  proceeding  under 
Section  25  of  the  Laws  Act. 

206  P.  E.  1889  (?)  and  108  P.  B.  1890  (2)  cited  by  counsel 
for  the  petitioner,  are  inapplicable  to  the  facts  of  this  case. 
The  plea  taken  in  Criminal  revision  No.  2570  of  1907  by  Beli 
Ram  the  alleged  creditor  has  a  bearing  also  on  the  insolvents' 
application.  The  plea  ib  that  on  the  2nd  January  1907  Beli 
Ram  applied  to  be  placed  on  the  list  of  secured  creditors  and 
applied  again  to  the  same  effect  on  the  25th  of  Febiuary  ;  that 
on  the  28th  February  the  Court  ordered  the  application  to  be 
plaoed  on  the  record  for  hearing  on  the  date  fixed;  that  on  the 
18th  April  the  Court  ordered  that  the  application  be  considered 
after  the  termination  of  the  proceedings  under  Section  25 
of  the  Laws  Act,  aud  that  if  Beli  Ram's  mortgage  be  found 
in  those  proceedings  to  be  fraudulent  order  should  be  passed 
aftei  hearing  the  objections  that  he  wa9  a  creditor;  that  the 
19th  of  August  was  then  fixed  for  hearing ;  that  ten  dayB 
before  that  date  Beli  Ram  applied  for  the  Summoning  Df  Uuni 
Chand  and  Tek  Chaud  as  witnesses  6aying  that  he  would 
himself  produce  other  witnesses  ;  that  orders  were  passed  in 
accordance  with  the  application;  that  on  the  9th  of  August 
nothing  was  done  ;  that    on   the  10th    August   proceedings   con- 


0)   U06  P.  R   lb«y  (Owbakth  Singh  v.  Bcla). 
O  1°8  ^.  A.  189°  (MtU«  Uhuh  v,  /fwoMi  Din). 
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tinned  in  the  original  case,  but  that  in  spite  of  diet  money 
being  paid  by  Beli  Ram  for  bia  two  witnesses,  proceedings 
terminated  without  their  being  examined. 

Jt  appears  that  on  the  18th  of  April  1907  Dani  Chand, 
pleader  for  other  creditors,  objected  that  Beli  Ram  should 
establish  the  validity  of  his  mortgage  by  a  separate  snit,  and 
that  the  Court  recorded  that  reference  bad  already  been  made 
to  the  Chief  Court. 

Beli  Ram  took  no  steps  below  after  the  19th  of  August 
1907,  but  applied  to  th\9  Court  for  revision  on  the  23rd 
November  1907.  No  authority  has  been  cited  for  the  pro- 
position that  a  person,  a  transfer  of  property  to  whom  has 
been  annulled  as  fraudulent  under  Section  26  of  the  Laws 
Act,  can  apply  tc  this  Court  on  the  revision  side  instead  of 
filing  a  suit.  The  insolvent  was  at  liberty  to  examine  the 
witnesses,  Duni  Chand  and  Tek  Chand,  and  we  see  no  reason 
to  doubt  that  Beli  Ram  and  the  iusolveut,  whose  families  are 
intimate,  the  first  cousin  of  Beli  Ram  being  betrothed  to  the 
grand-niece  of  the  insolvent,  have  acted  in  concert  in  this 
matter 

For  the  above  reason",  we  see  no  reason  for  interference 
and  we  dismiss  the  application  with  costs. 

Revision  rejected. 


No  65. 
Before  Hon.  Mr.  Justice  Johnstone  and  Bon.  Mr.  Justice 

Ghevis. 

HAR  DIAL  AND  OTHERS— (Plaintiffs) —APPELLANTS, 

Versus 

KALI  RAM  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1049  of  1907. 

Custom — Hindu  Law — Evidence  of  karewa  after  long  co-habitation— 
marriage  between  a  Jhabra  Rajput  and  a  Tarkhau  woman — validity  of. 

Held,  that  when  a  woman  has  been  living  with  her  alleged  husband  for 
a  period  of  nearly  40  years  and  until  his  death,  marriage  may  be  presumed 
without  precise  evidence  of  the  actual  karewa, 

102  P.  B.  1880  (»),  48  P.  B.  1890  0,  13  P.  B.  1898  ?/,  50  P.  Ss 
1900  (4)  and  51  P.  B.  1900  \*),  referred  to. 

0)  10a  P.  B.  1880  (Haidar  Aliv.  Sondha). 

{*)  48  P.  B.  1890  (Bulla  Ram  v.  Asa  Ram). 

{*)  13  P.  B.  1898  (Hamira  v.  Sundar). 

C*)  50  P.  B.  1900  (Sahib  Ditta  v.  Bela). 

(b)  51  P.  R.  1900  (Mangal  Singh  v.  Muasammat  Ghandi), 
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Held  also,  that  a  marriage  between  a  J  ha  bra  Rajput  and  a  Tharkhau 
woman  is  valid  and  their  offspring  legitimate. 

Lachman  Kuar  v.  Mardan  S%ngh  ('),  Indcrun  Vatungy  Fooly  V.  Rama' 
•atomy  tandia  ('),  51  P.  H.  1900  (3),  72  P,  i?.  19U8  («)  and  57  P.  B.  1803  ("), 
referred  to. 

Further  appeal  from  the  order  of  Lata   Achhru  Bam,  Additional 
Divisional  Judge,  Hothiarpur  Division,  dated  the  29th  May  1907. 

Sundar  Das,  for  appellants. 

Sukh  Dial;  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

6th  April  1911,  Johnstone,  J.— Thia  is  at    first  sight  a  complicated   and   In- 

tricate case  in  which  the  Courts  below  have  spent  much  time 
and  energy  iu  disposing  of  the  large  number  of  issues  raised 
by  the  first  Court.  It  would  serve  no  useful  purpose  for  us 
to  state  in  detail  all  the  pleadings  and  to  discuss  in  detail  all 
the  aforesaid  issues,  for  in  our  opinion  the  plaintiffs,  who  are 
reversionary  heirs  of  Jangi  deceased  (whose  property  is  in 
dispute)  in  the  fifth  degree,  are  excluded  from  succession  by 
his  son  Partapa  (or  Partaba)  and  so  have  no  locus  standi  to 
sue  for  possession,  This  matter  is  included  in  issues  4  and  5 
which  run  thus  :— 

4.  Is  Partaba  legitimate  son  of  Jasgi  ? 

5.  If  so,  can  plaintiffs  not  sue  in  his  presence  ? 

The  first  Court  found  the  fourth  issue  in  favour  of  plaintiffs. 
That  Court  does  not  discuss  the  question  whether  Jangi  was 
actually  married  to  Mussammat  Gulabi,  i.  e.,  went  through  the 
ceremony  of  chadar  andazi,  or  whether  be  and  she  livid  in 
permauent  nuion,  or  whether  during  his  life-time  Jangi  treated 
Partaba  as  a  son,  or  whether  he  was  so  treated  by  the  baiadri. 
After  merely  mentioning  some  of  the  positive  evidence  on  the 
record  as  to  treatmeut  of  Partaba  and  his  mother  as  son  and 
wife,  the  Court  goes  on  to  discuss  the  question  of  the  validity 
of  a  marriage  between  a  Rajput  and  a  Tarkhan  woman  and  finds 
it  in  favour  of  the  plaintiffs.  Then  it  takes  up  the  matter  of 
the  conduct  of  Partaba  after  Jaugi's  death  aud  arrives  at  the 
conclusion  that  the  former  was  not  treated  then  as  the  latter's 
lawful  son.  In  the  eud  that  Court,  after  going  through  all  the 
issues,  decided  that  the  sales  by  Jangi  and  Mussammat  Hiio, 
widow    of   Dunun,   were  void  except    as  regards   the  sums   of 


(!)  (1886;  J.  L.  R.  8  All.  143. 

C)  (1869)  13  M.  LA.  Ml. 

(•)  51  P.  R.t  1900  (Mangal  Bingh  v.  Mussammat  Chandr^ 

(.*)  72  P.  R.  1908  (Huria  v.  Kanhya).] 

<•)  S7  P.  R.  1909  (Khairu  r.  Fakir  ChMd). 
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Ra.  1,681  and  Es.  3,345  respectively  ;  and  that  the  claim  of  Har 
Dial,  plaintiff,  who  had  acquiesced  in  the  transfers— see  finding 
on  issue  13— must  fail  on  this  account ;  and  upon  these  findings 
a  decree  followed  for  one-third  of  the  land  in  suit,  on  payment 
of  certain  sums  of  money,  in  favour    of  the  other  two  plaintiffs. 

On  appeal  to  the  Divisional  Court  by  both  parties,  the 
suit  was  dismissed  with  costs,  plaintiffs'  appeal  being  rejected. 
This  result  was  arrived  at  on  a  consideration  solely  of  the  issue 
whether  the  aforesaid  sales  were  for  consideration  and  "  neces- 
sity," This  point  being  found  in  favour  of  the  vendees,  it 
was  unnecessary  to  consider  any  other  question  ;  but  the 
Divisional  Judge  in  incidentally  dealing  with  the  matter  of 
Partaba's  position  expressed  the  opinion  guardedly  that  he 
was  a  legitimate  son. 

Before  us,  on  appeal  by  the  plaintiffs,  much  stress  was 
laid  by  respondents  upon  the  legitimacy  of  Partaba  and  th» 
consequent  exclusion  of  plaintiffs  from  succession,  and  we 
therefore  elected  to  hear  arguments  on  this  point  first.  The 
matter  being  a  difficult  one,  we  reserved  judgment,  and  w« 
now  proceed  to  discuss  it. 

It  is  not  disputed  that  Partaba  is  'the  son  of  Jangi  and 
Mussammat  Gulabi,  or  that  the  lady  lived  with  Jangi  as  his 
wife  for  a  period  nearer  forty  than  thirty  years,  in  fact,  until 
death.  It  is  idle  to  expect  much  precise  evidet.ce  of  the  aotual 
karewa.  Defendants  called  five  witnesses,  of  whom  Partaba 
obviously  can  have  no  knowledge,  while  Har  Dial,  plaintiff 
as  witness  denies  karewa.  The  other  three  are  Maya,  who 
says  nothing  on  the  point,  Gopi,  who  says  he  heard  there  had 
been  karewa,  and  Hira,  who  merely  remarks  that  Mussammat 
Gulabi  was  a  karewa  ki  aurat.  But  one  of  plaintiffs'  witnesses, 
Bhoehanga,  who  is  decidedly  hostile  to  defendants  has  to 
admit  that  he  was  actually  present  at  the  kareiva,  though  he 
goes  on  say  that  Mussammat  Gulabi  was  a  mere  mistress 
(dshnd),  because  her  first  husband  was  still  alive  at  the  time 
of  the  karewa  and  even  at  the  time  of  his  standing  in  the  wit- 
ness-box. We  think  that  this  evidence  is  in  all  the  circumstances 
sufficient  to  establish  an  actual  karewa,  for  we  cannot  see  why 
Bhoehanga  should  have  gone  out  of  his  way  to  tell  a  lie  on 
behalf  of  Partaba.  As  to  Mussammat  Gulabi's  first  husband 
being  still  alive  or  being  alive  at  the  date  of  the  karewa,  we 
must  doubt  tho  assertion.  It  has  been  made  by  no  other 
witness,  and  finch  a  point  was  never  taken  by  plaintiffs,  who 
if  it  were  really  true,  could  not  have  failed  to  see  how  fatal 
it  would  be  to  any   pretensions    on   behalf  of  Partaba.    EveD 
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in  appeal  here  the  plaintiffs  have  not  taken  the  point,  nor 
have  they  argued  it.  That  we  are  justified  in  taking  this 
evidence,  coupled  with  evidence  of  subsequent  ccmducfc,  to  be 
noticed  shortly,  as  sufficient  to  prove  the  factum  of  marriage, 
is  clear  from  a  perusal  of  102  P.  R.  1880  (l),  13  P.  P.  1898  (3), 
48  P.  P.  1890  (3)  (remand  order),  50  (4)  and  51  P.  R.  1900  (5) 
(where  there  was  no  actual  chadar  andazi  at  all),  and  other 
rulings. 

Before  considering  the  question  of  the  validity  of  such  a 
marriage  between  a  Rajput  and  a  Tarkhan  widow,  we  will 
explain  why  we  think  Jangi  always  looked  upon  Mussammat 
Gulabi  as  his  wife  and  Partaba  as  his  lawful  son,  and  also  why 
we  are  of  opiniQn  that  probably  the  baradri  did  so  too.  The 
indications  in  favour  of  defendants  are  these  :  — 
(a)  The  factum  of  harewa. 

(6)  The  thirty-five  to  foity  years'  cohabitation  of  the  pair, 
(c)  Partaba  is  married  to  a  Rajput 

As  to  the  last  point  there  is  evidence  of  it  and  there  is 
no  rebuttal,  and  we  see  no  difficulty  in  accepting 
the  assertion.  It  is  also  rather  in  favour  of 
defendants  than  otherwise  that  Partaba  was  first 
betrothed  to  the  daughter  of  one  Narain  Singh, 
Rajput,  who  broke  the  engagement  and  was  in 
1890  sued  for  damages.  It  is  not  shown  that  the 
breach  was  due  to  Partaba's  not  being  considered  a 
Rajput — presumably,  on  the  contrary,  at  betrothal 
Narair  Singh  must  have  considered  Partaba  one 
of  the  baradri  or  he  would  not  have  promised 
his  daughter  to  him. 
To  these  indications  we  should  add  the  following  : — 

id)  It  ie  asserted  and    not  denied  that  Partaba   did  Jangi's 
kirya  karm, 

(e)  In  a  previous  suit  by  Har  Dial,  plaintiff,  a  pedigree- 
table  put  in  by  him  shows  Partaba  as  son  of 
Jangi. 
(/)  After  death  of  Jangi  a  suit  was  brought  against 
Partaba  for  a  debt  due  by  Jangi  and  a  decreo 
was  obtained, 

C)  102  P.  R.  1880  (Haidar  All  v.  Sondha). 

(2)  13  P.  R.  1898  (Homtjfi  v.  Sundar). 

(:))  48  P.  R.  189C  (Ralla  Ram  v  Asa  Ram). 

(*)  60  P.  R,  1900  {Sahib  Uitta  v.  Bcla), 

(')  51  P.  R.  1900  (Mangal  9ingh  v  Mussammat  ChanM). 
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(y)  In  the  Revenue  Records  Paitaba  is  shown  as  sou  of 
Jaugi  iu  respect  of  5  yhumaos  of  land  of  Jaugi's. 

(h)  In  Exhibit  D.  8,  dated  Gth  Juno  1889,  Jaugi  described 
Paitaba  as  his  sou, 

(»)  In  two  bonds  of  1899  aud  1903,  respectively,  Har 
Dial,  plaiutiff,  attested,  though  Paitaba  is  de* 
scribed  as  sou  of  Jaugi. 

(/)  In  the  deed   of  gift  of  18lh  May    1895   Jangi  calls 
Partaba  his  sou. 

These  indications  are  of  varyiug  value,  aud  no  doubt 
several  of  them  taken  individually  do  not  prove 
much  ;  but  in  our  opinion  taken  together  they  do 
sufficiently  shew  that  Jaugi  looked  upou  Partaba 
as  his  lawful  sou,  aud  that  liar  Dial,  plaiutiff, 
also  did  so.  It  may  also  be  taken  that  the 
baradri}  one  of  whom  gave  his  daughter  to 
Partaba,  held  the  same  view  at  that  time  at 
least. 

It  is,  of  coarse,  argued  on  the  other  side  that  the  conduct 
of  Partaba  after  Jaogi's  death  is  against  the  theory  of  his  legiti- 
macy, and  this  argument  has  evidently  been  accepted  by  the 
first  Court.  We,  howevex*,  see  little  force  in  it.  Mutation  took 
place  after  Jangi's  death  in  1899.  Partaba  clnimed,  out  of  the 
land  in  Jangi's  name,  only  12  yhumaos,  included  in  the  gift 
of  18th  May  L895,  whereas  rnach  more  land  was  in  Jangi's 
name.  It  is  said  tbat  this  shows  that  he  did  not 
consider  himself  legitimate  son  of  Jangi.  Further,  when  the 
whole  was  mutated  in  favour  of  Mussammat  Hi  to,  and  Partaba 
became  aware  of  the  sale  to  Hukman,  he  accepted  a  perpetual 
lease  of  5  yhumaos  and  waived  his  right  to  the  12  ghumaos.  But 
all  this  is  easily  explained.  Though  the  whole  land  was  at 
Jaugi's  death  still  in  his  name,  all  but  the  aforesaid  12  ghumaos 
had  been  sold  by  him  on  18th  May  1895  and  thus  Partaba, 
while  stoutly  asserting  at  mutation  that  he  was  both  donee  and 
heir,  did  not  ask  for  more  thau  the  12  ghumaos  really  available. 
[Mr.  Sukh  Dial  has  ox  plained  to  us  quite  satisfactorily  how  it 
came  about  that  the  vendees  of  1895  had  not  up  to  Jaugi's 
death  got  mutation,]  And  then  again,  when  Paitaba  bad  to 
decide  what  steps  he  should  take  as  to  the  12  ghumaos,  he 
naturally  accepted  the  compromise  of  a  perpetual  lease  of  5 
ghumaos  on  easy  terms  in  preference  to  a  law  suit  for  the  larger 
area   of    12  ghtcmaost    which   land    was  uuder  mortgage,  to   on© 
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Prabh  Dial,  who  would  have  to  be  paid  off.  In  short,  Partaba'e 
conduct  by  no  moans  shews  that  he  kuew  he  was  uot  a  legiti- 
mate son  of  Jangi.  On  the  contrary,  he  soe.us  to  have  got  as 
much  as  could  be  expected  from  the  wreck  of  the  estate  ai^d 
he  never  departed  from  his  assertion  that  he  was  lawful  heir  of 
Jaugi. 

Wc  now  come  to  the  question  of  the  legitimacy  of  Partaba 
uuder  Hindu  Law,  and  we  begin  by  premising  that  the  Courts 
should,  and  generally  do,  lean  in  casos  like  the  present  to  a 
positive  answer  to  this  question  cf.  Lachman  Kuar  v.  Mardan 
Singh  (}),  quoted  at  p.  74,  Tagore  Law  Lecturer,  1878  (2nd 
editiou),  aud  51  P.  E„  1900  (3)  and  Inderun  Valangijp>uvly  v. 
Ramasawmy  Pandia  (8),  (quoted  at  p.  331  of  72  P.  B.,  1908)  ('J. 
Here  there  is  every  reason  to  do  so,  for  we  have  the  karewa 
proved,  nearly  40  years'  cohabitation  proved,  appropriate  treat- 
ment by  the  father  and  others  of  the  baradri  proved,  admissions 
by  one  of  the  plaintiffs  themselves  proved,  and  Partaba's  being 
allowed  to  do  Jangi's  kirya  harm. 

Many  authorities  have  been  quoted  to  us  on  the  state  of 
the  Hindu  Law  on  the  subject  of  marringe  between  Hindus  of 
different  main  castes  or  different  sub-castes.  The  first  thing 
wc  have  to  decide  is  whether,  in  this  case  of  a  marriage 
between  a  Jhubra  Eajput  and  a  Tarkhan  woman,  the  parties 
beloug  to  the  same  main  caste  or  not.  No  doubt  high  class 
Eajputs  are  Kshattriyas  and  a  Tarkhan  is  a  Sudra ;  but  Jangi 
was  a  Jhabra  Eajput  and  we  are  inclined  to  think  he  was  not  a 
Kshattriya.  The  matter  must  not  be  dealt  with  in  a  pedantic 
way.  We  must  not  say  Jangi  was  a  Eajput,  all  Eajputs  are 
Kshattiyas,  therefore  Jangi  is  so  also,  Heference  to  page  47 
of  the  Hoshiarpur  Gazetteer,  1904,  shews  that  there  are  5 
classes  of  Eajputs,  each  class  being  much  subdivided,  and 
we  find  the  Jhabras  almost  lowest  in  the  5th  class  ;  and  it  is 
said  thut  even  the  4th  class  (the  Eatlds)  are  "  hardly  to  be 
"  regarded  as  true  Eajputs  as  they  practise  karewa  "  and 
do  not  marry  into  the  higher  classes  ;  and  there  was  evidently 
a  similar  remark  in  Burney's  Settlement  Report— see  refereuce 
to  it  at  foot  of  page  336,  in  72  P.  E.t  1908  (*),  a  judgment 
we  shall  have  to  refer  to  again.  Further,  perusal  of  page 
45,  Montgomery's  Settlement  Report  of  Hoshiarpur,  shews 
that  the  marriage  customs  of  the  higher  and  lower  kinds 
of  Eajputs  are  by  no  means  the  same. 


<,»)  (1880)  I.  L.  11.,  8  All.,   Hit. 

S  /f!L5  .£"4  190°  Wanual  Bingh  v.  Uuasaiimul  Qhtindt), 
(•»)  (18G9)  13  M.  I.  A.,  141.  ' 

O  U  l\  R.,  Lm  {Barta  v.  Kanhya), 
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It  is  well-known,  too,  that  many  tribes  in  India  call 
themselves  Rajputs,  which  are,  not  really  so,  and  which  are, 
like  these  Bathis  and  Jhabras  not  admitted  to  intermarriage 
with  real  Rajputs.  Such  tribes  are  not  essentially  above  the 
Jats,    who  are  certainty  Sudras. 

Thia  being  so,  all  arguments  baaed  npon  the  inadmissibility 
of  marriages  between  a  higher  main  caste  and  a  lower  are 
really  beside  the  mark  ;  bnt  a  few  remarks  on  such  marriages 
may  perhaps  not  be  mit  of  place.  According  to  Mayne,  7th 
edition,  paragraphs  88  and  89,  sach  marriages,  though  allowed  by 
ancient  Hinda  Law,  are  "long  since  obsolete."  The  mitakshara  he 
says,  recognised  such  marriages,  but  its  wording  seems  to  imply 
that  they  were  dying  out.  Much  the  same  is  said  by  Gurdas  Banerji 
in  Tagore  Law  Lectures,  1878  (2nd  edition),  pages  68,  72,  74, 
the  net  result  being  that,  notwithstanding  the  text  of  Manu, 
a  girl  cannot  now  ba  taken  into  a  different  caste  by  marriage,  in 
the  absence  of  a  special  local  custom.  But  the  law  has  been 
differently  stated  by  authority  here  in  the  Punjab>  57  P.B ,  1909(') 
is  a  clear  and  masoned  ruling.  It  relies  upon  the  ancient  Hiudu 
Law  and  upou  Dicta  in  72  P.  B.,  1908  (3),  and  its  net  result 
is  that  a  marriage'  in  the  Punjab  between  a  Minhas  Rajput 
(a  K  shattriya)  and  a  -maliajan  woman  (a  Vaisya)  is  not  invalid. 
It  is  said  in  72  P.  B,  1908  (2),  that  the  "old  Aryan  customs 
"  survive  here  more  than  in  other  parts  of  India"  and  in  57 
P.  B.,  1909  (1)  that  "mixed  marriages  seem  to  have  become 
"  obsolete  rather  by  custom  than  by  any  positive  pro- 
"  hibition  of  personal  law."  An  attempt  has  been  made  by 
the  learned  counsel  for  the  appollauts  to  show  that  these  two 
rulings  arc  in  conflict,  but  we  can  see  no  conflict  of  any  im- 
portance. The  earlier  ruling  was  concerned  with  a  marriage 
between  two  sub-castes,  though  some  observations  about  mixed 
marriages  betweon  differ  ent  main  castes  were  set  down.  Tho 
later  case  was  one  of  marriage  by  a  man  into  a  main  caste 
next  below  him. 

It  is  unnecessary  to  pursue  the  subject  further.  It  is 
clear  that  in  the  present  case  the  marriage,  the  factum  of  which 
may  bo  taken  as  proved,  was  between  two  persons  really  of  the 
same  main  caste  ;  that  this  being  so,  its  validity  is  obvious, 
that,  even  if  the  husband  is  recognised  as  a  Kshattriya,  it  ia 
more  than  doubtful  whether  here  in  the  Punjab  ihe  marriage 
is  really  opposed  to  law.  In  these  circumstances  it  wonld  be 
for  appellants,  see   72   P.  B„  1908    (2),    page  334,  to  prove  a 

0)   67  P.   R.,  1900  (Khairuv.  Fakir  Chand). 
O  72  P.  R.,   1908  (Baria  v.  Kanhya). 
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special  custom  under  which  6uoh  a  marriage  would    be  invalid, 
and  we  can  find  on  the  record  no  good  evidenoe  to  this  effect. 

The  result  of  these  findings  is  that  plaintiffs  have  no 
locus  standi  to  sue,  Partaba  being  a  legitimate  son  of  Jangi 
excludes  them,  and  their  suit  for  possession  of  Jangi's  estate  fails. 
They  do  not  ask  for  a  declaration  as  regards  reversionary  rights 
after  Partaba's  death,  and  wo  can  not  consider  that  question 
in  any  case,  for  there  is  no  proof  that  Partaba  colluded  with 
defendants  to  injure  appellants. 

Appeal  dismissed. 

No.  66- 

Before  Bon.  Mr.  Justice  Kensington  and 

Hon.  Mr.  Justice  Johnstone. 

KARM  BAKHSH— (Plaintiff;— APPELLANT, 

Versus 

CHIRAGH  DIN  AND  OTHERS— (Defendants)— RESPON- 
DENTS. 

Civil  Appeal  No.  461  of  1908. 

Cuttom— will  of  self-acquired  property  in  favour  of  some  sons  to  erclusions 
of  another  son— validity  of,  among  Arain  agriculturists  of  tahsil  Kasur,  Lahore 
District— Riwaj-i-am—  onus  probandi. 

Held,  that  plaintiff,  on  whom  the  onus  probandi  lay,  had  failed  to  prove 
that  by  custom  his  father,  a  Lahore  Arain  agriculturist,  who  had  bicome 
dissatisfied  with  him  and  separated  from  him,  giving  him  his  shnre  of  the 
family  estate  as  it  then  stood,  was  incompetent  to  bequeath  his  regaining 
estate  with  its  subsequent  self  acquired  accretions  to  his  other  sons. 

Appeal  from  the  order  of  Sheikh  Mirahn  Baksh,  Sub- Judge,  Lahore, 
dated  the  I'Sth   January  -1908. 
Mnhammnd  Shall  a^d  Sundar  Das,  for  appellant. 
ShaAi  Lai  and  Bhngwan  Das,  for  respondents. 

The  judgment  of  Hie  Couit  was  delivered  by — 

10th  April  1911.  Johnstone,  J.— The  following  pedigree-table  suffices  to  show 

who  are  the  parties  contesting  this  case  ;— 

AHMAD 

TJmar  Din.o 
! 

r  i  I  r       "i 

Karam  BaUiuli    lazl-ml-.liii.      Ala-'id-din,    Chiragh  Din,      Imam  Din 
plaintiff.  defendant**,   defendant  I.    defendant  2.' 


] 

r  i i 1 

Sikandar,  Sardar  Ali,  Siraj-ud-din,  Barkat  Ali, 

defendant  3.  defendant  4.  defendant  (J.  defendant  7! 
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Plaintiff  puts  in  two  lists  of  property,  A.  and  B.  His 
case  was  that  Umar  Din  inherited  the  whole  of  A.  from  Ahmad, 
and  purchased  B.  with  cash  inherited  from  Ahmad ;  that  he 
(plaintiff)  is  entitled  by  inheritance  to  one-fifth  of  the  whole 
property  ;  that  he  holds  one-fifth  of  the  parcels  of  property 
Nos,  1,  2  aud  3  in  list  A,  being  land  and  honse  property 
in  mauza  Daulewala ;  that  defendants  refuse  him  his  share 
in  the  remaining  property  ;  that  he  is  unable  to  pay  Court- 
fee  on  the  full  value  and  so  limits  his  claim,  as  set  forth  in 
the  plaint,  to  property  valued  at  Rs.  5,927-8-0. 

There  was  a  dispnte  about  valuation  of  suit,  with  which  we 
are  now  not  concerned,  and  then  defendants'  substantia)  pleas 
came  under  consideration.  Briefly  stated  the  defence  is,  that 
Ahmad  only  left  some  1,570  kanals  of  laud  and  a  Kotha  of  Kham 
masonry  ;  that  after  his  death  plaintiff,  some  30  years  before 
suit,  volantarily  took  one-fifth  of  the  parcels  of  property  Nop.  I,  2 
and  3  aforesaid  (list  A)  and  separated  from  his  father ; 
that  thereafter  ho  was  entirely  separate  in  estate  and  business 
from  the  family,  which  went  on  and  earned  all  the  rest  of  the 
property  by  their  own  exertions ;  that  on  the  8th  June  1894 
Umar  Din  executed  and  registered  a  will,  against  which 
plaintiff  filed  a  suit  (which  failed  as  premature)  ;  and  that  the 
will  being  genuine  and  valid,  plaintiff  has  already  got  all  he  is 
entitled  to. 

To  these  phian  plaintiff  replied  that  by  "  law  and  custom  " 
Umar  Din  was  net  authoiized  lo  make  such  a  will;  that  the 
will  was  executed  under  undue  influence  ;  that  the  whole  of  the 
property  was  ancestral  in  the  hands  of  Umar  Din  ;  that 
whether  ancestral  or  not,  it  could  not  he  willed  away  from 
plaintiff  without  his  consent. 

The  Courts  below  framed  seven  issues  and  arrived  at  the 
following  findings  : — 

(i)   All  the  property  in  the    lists   is   non-ancestral   except 
parcels  1,  2  and  3  in  list  A. 

(it)  Umar  Din  executed   tho  will    with   fiee  consent  and 
was  competent  to  make  such  a  will. 

(in)  Plaintiff  has  no  rights  inasmuch  as  he  received  thirty 
years  ago  all  he    was   entitled  to. 

The  first  point  raised  by  plaintiff  in  appeal  here  is  that 
he  is  entitled  to  a  remand  in  order  that  he  may  produce 
rebutting  evidence  as  to  custom.  On  examination  of  the  record 
we  find  this  contention  untenable.  It  is  based  upon  issue  3 
as  that   isBue  is  stated  in  the  judgment,  namely  :— 
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Whether  Umar  Din,  father  of  the  plaintiff,  made  a  will,  and 
whether  he  was  competent  to  do  so  ? 

Onus  of  proof  to  lie  on  the  defendants. 

On  the  other  Land,  in  the  body  of  the  record  issue  8 
appears  thus — 

Whether  TTmar  Din,  father  of  the  plaintiff,  made  the 
will? 

Onus  probandi  on  the  defendants. 

And  the  question  of  validity  of  the  will  is  included  in 
issue  5,  which  stands  thus— 

Whether  the  plaintiff  is  entitled  to  one-fifth  share  of  the 
property,  etc,  ? 

Onus  prolan di  on  the  plaintiff. 

Ifc  would  appear,  then  that  the  burden  of  proving  such 
a  will  invalid  was  laid  upon  plaintiff,  the  property  being 
found  non-ancestral  ;  and  thus  section  180,  Civil  Procedure 
Code  (1882),  which  is  relied  upon  by  the  plaintiff,  does  not  help 
him.  He  is  entitled  to  reserve  his  case  and  to  produce  rebut- 
ting evidence  after  defendants  evidence  has  been  recorded 
only  upon  issues  the  burden  of  proving  which  has  been 
laid  upon  defendant.  It  seems  to  us  clear  that  in  this  con- 
nection we  must  take  the  issue  as  it  stands  in  the  body  of  the 
record  and  not  as  it  has  been  transcribed  in  the  judgment. 

But  plaintiff's  Counsel  (Mi.  Sundar  Das,  who  conducted  the 
case  below  also)  says  he  was  led  to  believe  by  the  Lower  Court 
that  he  would  be  given  an  opportunity  to  rebut  as  regards  custom, 
and,  points  to  his  statement  of  31st  May  1907,  p.  46, 
paper-book  and  to  the  Court's  refusal  on  1 6th  November 
1907,  of  his  right,  see  pp.  73  and  74.  But  on  3lst 
May  1907  Mr.  Sundar  Das  said  nothing  about  producing 
evidenco  as  to  custom  ;  he  merely  said  ho  would  produce  the 
remaining  evidence  "  in  refutation  ",  a  remark  that  no  doubt 
was  taken  to  refer  to  issues  3  (as  originally  framed),  4,  6 
and  7.  Thus,  plaintiff's  contention  fails  all  round.  If  we 
were  of  opinion  that  injustice  had  really  been  dono  in  the 
rase  as  a  whole,  or  that  a  remand  would  be  likoly  to 
altnr  the  decision  of  the  case,  we  might  stretch  a  point  and 
grant  an  indulgence  ;  but  as  wo  hold  neither  of  these  views, 
we  simply  deoline  and  proceed  to  dispose  of  the  case  on  the 
record. 

Though  the  appeal  runs  into  eight  paragraphs,  one  of  which 
is  No.  7   just  disposed   of,  it  is  manifest  that  the  only   points 
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for  decision  aro  -what  is  the  nature  of  the  property  in  suit, 
ancestral  or  uou-aucestral,  and  Avhethcr  the  testator  had  power 
to  make  such  a  will  as  that  of  8th  Juue  1894.  The  allega- 
tion of  undue  influence  has  been  dropped  and  the  execution  of 
the  will  has   never  been  denied. 

Plaintiff's  Counsel  has  not  attempted  to  show  that  the 
property  in  suit  was  ancestral  in  the  hands  of  Umar  Diu, 
and  we  see  no  reason  to  differ  from  the  learned  Sub-Judge 
on  the  point.  There  is  no  doubt  that  tho  property  in  suit 
was  actually  bought  or  acquired  by  Umnr  Diu  and  the 
defendants,  and  there  ia  no  evidence  whatever  that  the 
money  paid  for  it  formed  any  part  of  the  corpus  of  the 
estate  of  Ahinid,  Property  bought  by  these  persons  wiih 
saviugs  out  of  the  income  of  Ahmad's  estate,  or  with  their 
own  earnings  independently  of  that  estate,  would  not  be  ancestral; 
and  so  the  sole  question  really  is  whether  Umar  Din,  an  Arain 
of  tahsil  Kasur,  had  the  power  by  custom  to  will  away 
self-acquired  property  to  defendant  to  the  exclusion  of  the 
plaintiff.  No  doubt  plaintiff  in  his  replication  invoked  "  law," 
but  he  has  not  really  relied  upon  the  Muhammadan  Law 
at  any  stage  of  the  case  but  upou  the  recoi-d  of  custom  in 
the  liiivjj-i-am  and  elsewhere,  and  we  neod  not  at^all  consider 
the  question  of  the  parties'  personal  law. 

We  begin  with  two  settled  propositions,  first,  that  where 
the  power  of  gift  inter  vivos  exists,  power  to  transfer  by  will  is 
to  be  presumed  until  the  contrary  is  proved— 48  P.  B  ,  1903 
(F,  B.)  (1)  ;  and  secondly,  that  "  acquired  property,  whether 
"  moveable  or  immoveable  is  ordinarily  alienable  according  to  the 
"  will  and  pleasure  of  the  last  full  owner  "—see  paragraph  58, 
Rattigan's  Digest  aud  the  authorities  thereunder  quoted.  The 
Arains,  with  whom  we  are  here  concerned,  are  agriculturists 
and  have  inhabited  the  Punjab  from  ancient  times,  and  the 
presumptions  set  forth  above  certainly  govern  questions  arising 
among  them. 

To  rebut  these  presumptions  Mr.  Sundar  Das  refers  us  to  52 
P.  iJ.,  1895  (2),  a  case  of  Muhammadans  following  their  personal 
law,  aud  so  useless  to  us  here  ;  and  17  P,  B.,  1886  (3),  which  we 
shall  discuss  presently,  Then  we  havo  the  Biwaj-i-am, 
extracts  from  which  have  been  inserted  at  pages  6  to  8  of  the 
paper-book.  The  first  extract,  paragraph  136,  is  obscurely  word- 
ed, and   the    instance   in    support   is  a  peculiar  one,  not   really 

* 

il,  48  P.  R.,  1903,  F.  B.  (Mussammat  Bano  v.  Fuich  Khan). 

,3)  &2  P.  R.,  l8yo  (Hajiz  Karim  Baksh  v.  Mussammat  Beg  am  Jan)* 

if)  17  P.  B.,  1880  \JB*dr-v.-din  v.  Jita). 
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in  point  here.  The  next  extract,  paragraph  159,  says  property, 
ancestral  and  acquired,  shall  be  divided  in  equal  shares ; 
that  alienation  canuot  bo  made  to  a  stranger  in  presence 
of  collaterals  ;  but  that  auy  one  heir  can  be  disinherited 
by  means  of  partition.  This  is  rather  in  favour  of  defendants 
than  plaintiff,  for  here,  though  no  formal  partition  was  made 
by  Umar  Din  in  his  life-time,  it  has  been  held,  and  not 
without  good  reason,  that  he  did  virtually  separate  off  plain- 
tiff, giving  him  his  share  of  the  estate  as  it  then  existed. 
The  third  extract  is  irrelevant  ;  but  the  the  fourth  (paragraph 
140)  which,  however,  is  supported  by  no  instance,  rather  favours 
defendants.  It  is  to  the  effect  that,  if  a  father  separates  a 
son,  giving  him  a  full  share,  the  son  will  get  no  more, 
even  if  the  estate  receives  accretions,  but  if  the  sou  gets 
le^s  than  his  share  ou  separation,  he  is  entitled  to  participate 
like  ai>y  other  eon.  Here  there  is  every  reason  to  believe 
plaintiff  did  get  his  full  share  at  the  moment.  The  last 
extract  is  also  much  in  favour  of  defendants,  inasmuch  as 
it  says  that  A  rains  as3ert  that  a  proprietor  is  competent 
to  disinherit   any   heir    he  likes   at  the  time  of  partition. 

The  net  result  of  the  records  of  custom  seems  to  uh 
to  be  that  much  is  left  to  an  Arain  proprietor.  The  words 
at  time  of  partition  and  by  means  of  partition  need  not,  in  tho 
absence  of  instances  to  give  them  precision,  bo  taken  too 
literally  ;  the  general  impressiou  is  that  an  Arain  proprietor 
can,  if  he  indicates  his  settled  resolve  by  some  unmistake- 
able  act,  which  would  practically  always  be  the  separation 
off  of  a  son  by  giving  him  what  he  is  entitled  to  at  the 
moment,  exclude  him  from  further  participation  in  the  family 
estate.  No  doubt  in  the  present  instance  Umar  Din  did  not 
have  mutatiou  effected  in  favour  of  plaintiff  of  the  25  qhumaos 
odd  which  he  gave  to  him  ;  but  the  intention  that  this  should 
be  a  permanent  and  final  transfer  to  plaintiff  is  fairly  clear 
from  plaiutiffs  having  had  exclusive  possession  of  that  lind 
ever  since.  Incidents  such  as  the  expenditure  thereafter  of 
money  fcby  Umar  Din  on  marriage  in  plaintiff's  family  do  not 
seem   to   us   to  upset  this  theory. 

Lastly,  we  have  to  consider  17  i\  R,  1880  (').  That  was  a 
case  of  cis-Kavi  Araius,  tahsil  Uhuniau.  After  au  enquiry 
it  was  found  that  acquired  and  aucestral  property  are  on 
the  same  footing  as  rogards  alienations  and  when  a  proprietor 
has   adult  sons,    he  canuot  alienate  except  for  necessity  without 

O  17  V.  R,  1&8U  (Uadr.ud.din  v.  Jita), 
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consulting  them.  There  is  an  important  distinction  between 
that  case  and  the  present  that  there  the  alienation  was  a  mort- 
gage  to  strangers  in  the  presence  of  objecting  sons. 

The  case  does  not  meet  the  presumptions  that  arise  in  the 
present  case  as  stated  above.  The  dictum  in  the  ruling  id 
expressed  in  very  general  terms,  but  its  application  must  be 
limited  to  cases  of  alienation  to  a  stranger  in  the  presence  of 
adult  sons.  It  cannot  be  properly  applied  to  the  case  of  a 
Lahore  Arain,  who,  having  become  dissatis6ed  with  a  son, 
separates  him  off,  giving  him  bis  share  of  the  family  estate 
as  it  stands,  and  then  wills  his  remaining  estate  with  its  Bub- 
sequent  accretions  to  his  other  sons. 

That  plaintiff  did  not  in  any  way  assist  in  the  acquisition  of 
tho  properties  got  after  he  was  virtually  separated  off,  seems  to 
us  dear  enough.  The  will  is  explicit  on  the  point  (see  pages  8 
to  11  of  the  paper-book),  and  the  matter  is  really  set  at  rest 
by  the  Chief  Court  judgment  of  27th  March  1906  in  Civil 
Appeal  No.  368  of  1903.  These  acquisitions  were  the  subject  »f 
much  litigation  in  which  Umar  Din  had  to  defend  his  title  at 
great  expense,  and  in  this  litigation  plaintiff  does  not  seem 
to  have  helped  him  in  any  way. 

We  have  not  thought  it  necessary  to  hear  Mr.  Shadi  Lai 
for  the  defendant.     We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  67- 

Before  Hon.  Mr.  Justice  Johnstone  and  Hont  Mr.  Justice 

Chevis. 

THE  DELHI  WOOLLEN  MILLS  COMPANY,  LIMITED, 
DELHI— (Plaintiff)-APPELLANT, 

Versus 

DURGA  PERSHAD  AND  ANOTHER— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  890  of  1909. 

Companies  in  liquidation— Contributories— liability  of,  under  section 
151,  Indian  Companies  Act,  VI  of  1862,  in  regard  to  unpaid  calls  made  before 
winding  up, 

Held,  that  the  contributions  due  under  section  151  of  the  Indian  Com* 
panies  Act,  1882,  include  unpaid  calls  made  before  the  winding  np  as  well 
as  calls  made  after  the  winding  up. 

Sorabji  Jamzetjiv.  Ishwardas  Jagjiicandas  Store  i}),  followed. 


0)  (18«6)  /.  L.  B.  20  Bom.  654. 
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First  appeal  from  the  order  of  J.  Addison,  Esquire,  District  Judge, 
Delhi,  dated  19th  July  1909. 

Shadi  Lai,  for  appellant. 

Lai  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 
28f/»  M are h  1911.  Chevis,  J. — In  this  case  the  Official  Liquidator  of  the 
Delhi  Woollen  Mills  Company,  moved  the  District  Judge  to  take 
action  for  the  recovery  of  Us.  7,082-12-9  due  by  the  firm  of 
Durga  Parshad  and  Surat  Ram  as  balance  of  the  price  of  shares 
purchased.  Liability  was  denied  and  issues  were  framed, 
but  as  the  learned  Divisional  Judge  had  held  in  a  similar  case 
(see  the  case  of  Liquidators  r.  Seth  Kanhiya  Lai,  decided  on 
appeal  by  Divisional  Judge,  on  6th  July  1909,  and  before  tbil 
%  Court  as  further  appeal  No.  880  of    1909)   that  such  a  claim 

could  be  enfoiced  only  by  regular  suit  and  not  by  summary 
action  under  the  Indian  Companies  Act,  the  District  Judge 
bowed  to  the  decision  of  the  Divisional  Judge  and  dismissed 
these  proceedings. 

The  Official  Liquidator  appeals  to  this  Court.  The  appeal 
is  practically  an  appeal  from  the  decision  of  the  Divisional 
Judge  above  referred  to. 

Preliminary  objections  were  at  first  raised  on  behalf  of 
the  respondents  that  Durga  Pai shad  and  Surat  Ram  had  long 
been  dead  and  that  notice  of  appeal  had  not  been  given  within 
three  weeks  of  the  District  Judge's  order  as  required  by  sec- 
tion 169  of  the  Indian  Companies  Act  but  these  objections  were 
withdrawn  on  its  being  pointed  out  that  the  defendants  had 
been  sued  in  the  name  of  the  firm  (6ee  order  XXX,  rule  (1) 
of  the  Civil  Procedure  Code)  and  that  the  order  of  this  Court 
extending  the  period  of  three  weeks  had  been  passed  before 
the  said  period  had  expired, 

The  Divisional  Judge's  judgment  deals  with  only  two 
Sections  of  the  Indian  Companies  Act-  He  points  out  that  the 
Company  had  made  a  call  before  it  went  into  liquidation  and 
he  finds  th it  that  call  not  havi'g  been  answered  by  payment, 
the  sum  doe  was  a  debt  j  that  section  149  refers  only  to 
property  which  the  Company  has  made  over  to  a  person  as 
trustee  and  not  to  property  which  has  never  come  into  the 
hands  of  the  Company  but  is  due  to  the  Company  as  a  debt  j 
that  section  151  empowers  the  Couit  to  call  on  conttibutories 
but  he  holds  that  this  *ectiou  refers  only  to  original  calls  "  and 
■  cannot  refer  to  calls  which  have  been  made  by  the  Company 
•f  and  have  expired  befoie  the  winding  up." 
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The  learned  counsel  for  the  appellant  has  referred  us  to 
sections  149,  150,  151  and  152.  Section  152  may  in  oar  opinion 
be  dismissed  from  consideration  at  once,  as  this  section  only 
empowers  the  Court  to  direct  payment  by  a  different  method, 
viz.  payment  into  a  Bank  instead  of  to  the  liquidator  direct ; 
in  other  words  the  seotion  adds  nothing  to  the  number  of 
cases  in  which  payment  may  be  ordered,  but  merely  provides 
an  alternative  method  of  payment  • 

The  liability  of  share-holders  in  the  event  of  a  Company 
being  wound  up  is  dealt  with  in  section  61  of  the  Act. 

Section  124  defines  the  term  "  contributory  "  and  sec- 
tion 125  lays  down  that  the  liability  of  any  person  to  "  contri- 
"  bute  to  the  assets  of  a  company  under  this  Act  in  the  eveut 
k"  of  the  same  being  wound  up  shall  be  deemed  to  create  a  debt 
"  accruing  due  from  such  person  at  the  time  when  his  liability 
14  commenced,  but  payable  at  the  time  or  respective  times 
44  when  calls  are  made  for  enforcing  such  liability." 

When  the  Company  in  question  was  wound  up  a  list  of 
contributories  was  settled  (vide  section  147),  and  that  defendants 
were  included  in  the  list  is  not  disputed  before  a* 

Section  149  empowers  the  Court  to  require  any  contributory, 
trustee  etc,  to  pay,  deliver  etc,  to  the  Official  Liquidator  any 
sum  or  balance  etc.,  which  happen  to  be  in  his  hands  for  the  time 
being  and  to  which  the  Company  is  prima  facie  entitled. 

Wo  agree  with  the  learned  Divisional  Judge  that  this 
section  relates  only  to  property  of  the  Company  in  the  hands  of 
individuals,  and  not  to  mere  claims  for  sums  due  on  account  of 
purchase  of  shares  ;  such  sums  are,  no  doubt,  claimable  as  debts 
but  have  never  come  into  the  hands  of  the  Company,  and 
cannot  be  described  6tly  as  money  which  happens  to  be  in 
the  hands  of  the  debtor  for  the  time  being. 

Section  150  deals  with  payment  of  any  debts  duo  to  the 
Company  exclusive  of  any  moneys  which  a  contributory  may 
be  liable  to  contribute  by  virtue  of  any  call  made  or  to  be  made 
by  the  Court.  This  seems  to  us  clearly  to  exclude  money  due 
as  the  price  of  shares  and  liable  to  be  called  up  as  such, 

Section  151,  however,  clearly  provides  for  call*  by  the 
Court,  which  may  be  made  on  contributories  to  the  extent  of 
their  liability  for  payment  of  all  or  any  sums  the  Court  deems 
necessary  to  satisfy  the  debts  and  liabilities  of  the  Company 
an4  the  costs  and  charges  and  expenses  of  winding  up  the 
Company. 


2(54  CIVIL  JUDGMENTS -No.  67.  [  Reoobd, 

This  read  with  section  61,  which  lays  down  that  every 
member  is  liable  to  contribute  to  the  assets  of  the 
Company  to  an  amount  sufficient  for  payment  of  its 
debts  and  liabilities,  subject  (see  clause  (d)  )  in  the  case  of 
a  Company  limited  by  shares  to  a  limit  not  exceeding  the 
amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he 
is  liable,  seems  to  us  clearly  to  meet  the  present  case.  The 
Divisional  Judge  would  apparently  have  held  ^the  same  but  for 
his  finding  that  this  section  only  refers  to  original  calls,  and 
not  to  calls  made  by  the  Company  before  it  was  wound  up 
and  repeated  by  the  Court  after  the  winding  up.  The  learned 
Counsel  for  the  respondents  supports  this  finding  and  urges 
that  a  second  call  for  the  same  money  jannot  be  made  but  he 
is  unable  to  quote  any  authority  in  support  of  his  argument 
and  he  owns  that  there  are  no  words  in  section  151  to  which 
he  can  point  as  indicating  that  the  section  refers  only  to 
original  calls. 

On  the  contrary  we  note  that,  as  remarked  in  Sorabji 
Jamsetji  v.  Ishwardas  Jugjiwandas  Store  ('),  the  Master 
of  the  Rolls,  in  the  case  "  In  re  Whitehouse  8f  Oo.u  (2) 
pointed  out  that  section  38  of  the  English  Companies 
Act  of  1862  (corresponding  to  section  61  of  the  Indiau 
Companies  Act)  creates  a  new  liability  as  regards  the  share- 
holders, and  held  that  the  contribution  due  under  the  section 
includes  unpaid  calls  made  before  the  winding  up  as 
well  as  those  made  after  the  winding  up.  "It  is  true" 
he  said,  "  that  a  call  made  before  a  winding  up  is  a  debt 
"  due  to  the  Company  but  that  does  nob  affect  the  liability 
11  to  contribute."  We  are  unable  therefore  to  concur  with 
the  learned  Divisional  Julge  aud  we  are  of  opinion  that  the 
case  is  fully  covered  by  section  151, 

Counsel  for  respondents  also  argues  that  a  call  should 
not  be  made  before  the  debts  and  liabilities  have  been  ascer- 
tained, to  which  appellants'  counsel  replies  that  the  debts 
and  liabilities  have  been  ascertained.  All  that  section  151  says 
is  that  the  Court  may  make  calls  for  payment  of  all  or  any 
sums  it  deems  necessary  to  satisfy  the  debts  rand  liabilities. 
But  it  is  sufficient  to  say  that  the  case  has  been  dismissed 
by  the  District  Judge  solely  on  the  fiuding  that  tho  proper 
method  of  proceeding  against  the  respondents  is  by  regular 
suit  and  that  finding  we  reverse. 

(i)  a896)  I.  L.  R.  20  Bom.  054.  # 

(•)  B  Oh.  D.  595.  i 
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We  therefore  accept  the  appeal  and  setting  aside  the 
District  Judge's  order,  we  return  the  case  to  him  for  disposal 
on  the  merits. 

Costs  in  this  Court  will  be  costs  in  the  cause. 

Appeal  accepted. 

No.  68. 
Before  Hon.  Mr.  Justice  Shah  Din  and    Bon.   Mr.  Justice 

Chevis. 

LACQHMAN— (Plaintiff) -APPELLANT, 

Versus 

BHAGVVAN  SAHAI  AND  ANOTHER—  (Defendant) 
—RESPONDENTS. 

Civil  Appeal  No.  70  of  1910. 

Custom— Succession  to  gifted   land  on  death  of  donee  sonlest- daughters' 
succession — reversion  to  donor. 

Held  that  in  the  absence  of  proof  of  a  special  custom  daughters  of  the 
donee,  who  has  died  sonless,  succeed  iu  the  same  way  as  sons,  and  that  they 
pass  on  the    succession  to  their  children,  the  land  reverting  to  the  donor's 
line  only  in  the  event  of  the  total  extinction  of  descendants  of  the  donee. 
84  P.  B.  1909  (!),  followed. 

Further   appeal  fron  the  order  of  H.  A.  Rose,  Esquire,  Divisional 
Judge,  Ainballa  Division,  dated  the  23th  November  1909. 

Dwarka  Da=>,  for  appellant. 

Devi  Dyal,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Chevis,  J.— Plaintiff  and  his  auut  gifted  the  land  iu  suit  2bth  April  191  t. 
to  Shibba,  who  has  now  gifted  it  to  his  son-in-Hw  Bhagwan. 
Sahai.  Plaintiff  claiming  to  be  the  next  heir  on  the  death  of 
Shibba,  sues  for  a  declaration  that  the  gift  shall  not  affect 
his  rights.  Plaintiff  is  not  a  collateral  of  Shibba,  bnt 
Shibba  is  sonless,  and  plaintiff  claims  that  the  land  will 
revert  to  him  o  i  Shibba's  dea'h.  The  first  Court  gave  plaintiff 
a  decree,  but  the  learned  Divisional  Judge,  quoting  8-i  P.  R. 
1909  (*),  held  that  plaintiff  would  not  succeed  so  long  as  any 
direct  descendants  of  Shibba,  either  male  or  female  were  alive, 
and  dismissed  the  suit  holding  that  plaintiffs'  chance  of 
succession  in  the  presence'  of  Shibba's  five  daughters  and 
three   grandsons  was  too  remote  to  entitle  him  to  a  decree. 


I1)  84  P.  B.  1909  (Gurdit  Singh  v.  Mussammat  Prem  Kaur). 
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Plaintiff  appeals,  and  on  his  behalf  it  is  urged  that  on 
the  death  of  a  donee,  the  donor  will  succeed  in  the  absence 
of  descendants  in  the  direct  male  line  to  the  exclusion  of 
the  donea's  daughters  and  their  sons.  No  doubt  in  a  caao 
of  contest  between  collaterals  and  daughters  the  onus  of 
proving  that  the  daughters  or  their  issue  succeed  to  the 
exclusion  of  collaterals  rests  on  the  daughters.  But  plaintiff 
is  not  a  collateral  of  the  donee,  aud  the  case  is  not  one 
of  ordinary]  inheritance,  84  P.  B.  1909  (})  is  a  clear  authority 
for  the  proposition  that  the  donor  and  his  descendants  are 
not  entitled  to  oust  the  female  descendants  of  the  donee  in 
the  direct  line.  In  that  judgment  it  is  said  "  the  learned 
"  Counsel  for  the  appellant  admitted  that  he  could  not 
u  quo'e  any  authority  in  which  it  was  laid  down  that  when 
"  thero  are  daughters,  land  which  has  b?en  gifted  ta  her 
"  lineal  ancestors  reverts  to  the  donor's  line,"  and  no  such 
authority  has  been  quoted  before  us.  No  doubt  there 
are  rulings  in  which  it  is  stated  that  the  donor  succeeds 
in  the  event  of  the  donee  dying  sonless,  but  in  none  of 
these  cases  did  the  question  of  the  rights  of  a  female  des- 
cendant of  the  donee  arise,  and  these  rulings  cannot  there- 
fore be  taken  to  decide  that  the  donor  excludes  the  daughters 
of  the  donee.  84  P.  B,  1909  (})  is  a  direct  ruling  in  support 
of  the  Divisional  Judge's  decision,  aud  in  the  absence  ot  any 
ruling  to  tho  contrary  we  must  follow  84  P.  B.  1909    (*). 

Then  it  is  urged  that  at  the  most  the  daughters  have 
only  a  life  interest  in  such  cases,  but  again  no  authority 
is  quoted  in  support  of  this  view,  and  we  are  of  opinion 
that  no  distinction  can  be  drawn  between  the  daughters  and  the 
Boris  of  a  donee  and  that  both  male  and  female  descendants 
not  only  hold  for  their  own  life-time  but  also  pass  the 
succession  on  to  their  children,  and  that  only  in  the  event 
of  the  total  extinction  of  descendants  of  the  donee  does  the 
land  revert  to  the  donors'  line.  Tho  custom  of  reversion  to 
the  line  of  the  donor  is  quite  a  different  custom  to  tho  suc- 
cession of  collaterals,  and  we  consider  that  no  arguments  in 
support  of  the  proposition  that  the  daughter  of  a  donee  has 
only  a  life  interest  can  be  based  on  authorities  dealing  with 
the  case  of  a  collateral.  As  there  are  no  less  than  8  descendants 
of  the  donee  alive,  viz.,  5  daughters  and  H  grandsons  we 
agree  with  the  learned  Divisional  Judge,  that  the  plaintiffs' 
chance  of  succession  is  too  remote  to  justify  his  obtaining  a 
decree. 


(>)  81  P.  R.  1909  (Qurdit  Singh  v,  Uueaammat  Prem  Kaur). 
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No  doubt  plaintiff  could  have  succeeded  had  he  proved  a 
special  custom  applicable  to  the  paities  by  which  the  donor 
would  exclude  female  descendants  of  the  dowe^,  but  no  such 
special  custom  has  been  proved. 

#  #  #  *  # 

We  uphold  the  decision  of  the  learned  Divisional  Judge 
dismissing  the   suit  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No-  69. 

Before  Hon,  Sir  Arthur  Beid,  EL,  Chief  Judge,   and 

Hon.  Mr.  Justice  Johnstone. 
BADRI  PERSEJ AD- (Judgment-debtor)— APPELLANT, 

Versus 

FAKIRA  AND  OTHERS— (Decree-holders)— 
RESPONDENTS. 

Civil  Appeal  No.  1036  of  1910. 

Civil  Procedure  Code,  1882,  section  260  —  Sale  of  attached  properly — 
ttrict  compliance  with  terms  of  section. 

Held,  that,  no  sale  can  be  ordered  under  section  260,  Civil  Procedure 
Code,  1682,  unless  the  conditions  laid  down  in  that  section  have  been  strictly 
complied  with,  viz.,  (a)  a  valid  original  attachment,  (l)  application  within 
one  year  of  that  attachment  by  decree-holder  for  sale,  sind  (c)  lapse  of  one 
year  from  date  of  attachment,  and  that  consequently  no  such  order  could  be 
made  when  the  decree-holder  applied  to  have  the  property  sold  more  than 
a  year  after  its  attachment. 

Further  appeal  from  the  order  of  Rai  Sahib  Bhagat  Sarain    Das, 
Divisional  Judge,  Hissar  Division,  dated  29th  April  1910, 
Shadi  Lai,  for  appellant. 
Lajpat  Rai,  for  respondents. 
The  judgmeut  of  the  Court  was  delivered  by— 

Johnstone/  J.— This  case  has  bad  a  long  aDd  intricate  4th  May  191  \, 
history  which,  however,  it  is  not  necessary  for  us  to  detail  at 
length,  as  we  can  and  must  decide  it  on  the  simple  ground  of 
the  meaning  and  effect  of  the  3rd  paragraph  of  section  260,  Civil 
Procedure  Code  (1882).  A  few  particulars,  lowover,  are  neces- 
sary— 

Litigation  began  in  1903.  On  12th  May  1906  this  Court 
passed  the  decree,  which  is  now  the  decree  in  the  case  and  under 
which  defendant  judgment-debtor  was  to  close  4  windows 
(janglas)  and  2  jalis  or  ventilators,  also  called  jharokas,  attempts 
at  execution  were  made,  the  latest  application  bearing  date,  11th 
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January  1908.  On  10th  March  1908  judgment-debtor  wa9  orderpd 
to  comply  with  decree  by  2nd  April  1908,  in  pain  of  suffering 
the  penalties  of  section  260,  Civil  Procedure  Code  (1882).  The 
judgment-debtor  having  said  that  there  were  no  ventilators  or 
windowB  liable  to  be  closed,  the  Court  visited  the  spot,  and  on 
3rd  May  gave  judgment- debtor  another  month  to  obey.  It 
having  beeu  reported  that  the  order  had  not  been  complied  with, 
on  29th  June  1908  attachment  was  ordered  under  sectioD  260 
aforesaid  aud  was  effected  on  20th  July  1908.  On  19th  April 
1909  judgment-debtor  applied,  saying  he  lived  in  Calcutta  and 
not  at  Bhiwani,  where  the  house  is,  that  he  had  to  the  best  of 
his  knowledge  complied  with  tbe  decree,  and  that  the  attach- 
ment should  be  removed.  On  1st  May  1909  the  Munsif  passed 
an  order  that  none  of  the  openings  beyond  the  gateway  need  be 
closed,  that  the  6  jalis  must  be  plastered  outside,  and  not  only 
inside,  as  had  been  done,  and  that  the  windows  must  be  brickod 
up  and  not  nerely  closed  by  wooden  planking  inside.  The  appeal 
against  tbis  order  was  dismissed  on  14th  July  1909.  On  13th 
August  1909  decree-holder  applied  for  sale  of  the  house  under 
section  260  aforesaid,  and  on  6th  October  1909  sale  was  ordered. 
Against  this  order  and  the  appellate  order  connected  with 
it,  dated  29th  April  1910,  this  revision  was  filed.  In  the  admitting 
order  it  was  not  clearly  stated  whether  the  revision  was  under 
clause  (a)  or  clause  (6)  of  section  70  (I),  Punjab  Courts  Act; 
and  the  office  has  wrongly  treated  the  case  as  a  further  appeal 
under  clause  (6).  After  hearing  Counsel  we  have  decided  that 
the  case  is  not  an  appeal,  but  a  revision  under  clause  (a),  the 
grounds  taken  being  concerned  rather  with  questions  of  proce- 
dure than  of  law— see  Explanation  to  section  70  and  76  P.  B. 
1903  ('J. 

Revision  under  clause  (a)  is,  of  course,  a  matter  of  discre- 
tion j  but  we  think  we  ehould  interfere  in  the  present  case, 
because,  section  260,  Civil  Procedure  Cede  (1882)  containing  a 
highly  penal  provision  of  law,  has  been  applied  in  the  case  of  a 
valuable  property  in  connection  with  a  decree  requiring  a  good 
deal  of  interpretation  ;  because  before  1st  May  1909  judgment- 
debtor  had  ceitainly  done  much  towards  compliance  with  that 
decree  and  may  well  have  entertained  doubts  as  to  what  more  he 
was  to  do  No  doubt  the  sale  has  not  yet  been  carried  out  j  but  in 
our  opiu:ou    it  is  moro  convenient    to  deal  with  the  1st  Court's 

ii  regularities  now  than    to  await  the  completion   of  a  sale,  which 
would  have  to  be  set  aside. 

Among   the   points    taken    by   Mr.   Sliadi   Lai  is  tbis  that, 
inasmuch    as  the  order  of   attachment   was   made  on  29th  June 
O  70  P,  R.  1903  (Coatea  v.  Kashi  Ram). 
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1908  and  wa-i  carried  out  on  20th  July  1908,  and  no  application 
for  sale  had  been  made  by  20th  July  1909,  the  attachment 
under  3rd  paragraph  of  section  260  aforesaid  ceased  to  exist. 
In  our  opinion  this  contention  is  unanswerable,  and  Mr.  Lajpat 
Rai  has  been  able  to  raise  no  intelligible  objection  against  it. 
It  follows  that  when  the  sale  was  ordered  on  6th  October  1909, 
no  attachment  existed  ;  and  we  have  no  hesitation  in  holding 
that  in  cases  under  section  260,  Civil -Procedure  Code  (1882), 
a  valid  subsisting  attachment  is  an  indispensable  precedent  to 
a  sale  under  that  section.  The  section  is  a  highly  penal  one 
and  must  be  strictly  construed.  Under  it,  when  sale  is  ordered, 
there  are  conditions  that  must  exist — (a)  a  valid  original 
attachment,  (6)  application  within  one  year  of  that  attachment 
by  decree-holder  for  sale,  (c)  lapse  of  one  year  from  date  of 
attachment.  In  the  present  case  there  was,  when  sale  was 
ordered,  no  attachment  subsisting,  because  of  the  abeeuce  of 
condition  (o).  It  has  also  been  argued  that  condition  (a)  also 
was  wanting  ;   but  we  need  not  go  into  that. 

The  remaining  points  taken  and  argued  ueed  not  be  noticed. 

We  allow  the  revision  and  set  aside  the  order  for  sale  of 
the  house  ;  but  in  view  of  the  conduct  of  the  petitioner,  we  direct 
that  the  parties  do  bear  their  own  costs  throughout. 

Revision  accepted. 

No.  70. 

Before  Hon.    Sir  Arthur  Reid,  Kt.}  Chief  Judge,  Hon.  Mr. 
Justice  Kensington  and  Eon.  Mr.  Justice  Rattigan. 

M.— PETITIONER, 

M.— RESPONDENT— AND  M.  B.- Co- RESPONDENT. 
Matrimonial  Case  No.  3  of  1911. 

Divorce  —  uhen  petitioner  has  himself  been  guilty  of  adultery — Indian 
Divorce  Act,  IV  of  1869,  section  14. 

Eeld,  that  where  the  petitioner  has  during  the  marriage  been  guilty 
of  adultery,  the  Court  has  discretion  to  pass  a  decree  in  spite  of  such  adul- 
tery {vide  section  14  of  the  Indian  Divorce  Act,  1869)  and  that  the  Courts  are 
bound  by  the  rules  which  bind  the  English  Courts  under  the  English  Divorce 
Act. 

Held  also,  following   Wyke  v.  Wyke  I1),  that  adultery  by  the  petitioner  is, 

except    under  very  peculiar  circumstances,  a  bar  to  a  decree,  but  that  the 

chcumstances  in  this  case  were  of  a  nature  to  justify  the  passing   of  a 

decree. 

Case   referred  by  Major  A.  A.    Irvine,    Divisional  Judge,  Lahore 

division,  with  his  No,  1342  of  l£th  January  1911. 

Petitioner,  in  person. 
Shircors,  for  respondents. 


0)  L.  B.  1904,  Probate  149, 
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The  order  of  the  Court  was  delivered  by — 

19th  May  1911.  Sir    Arthur  Reid,   C.    J.— This  is  a  reference  under  the 

Divorce   Act   by    the  Divisional  Judge  of  Lahore,  who  has  given 
the  petitioner,  tbe    husband,   a  decree   for   divorce   against   his 
wife.     We  are  satisfied  that  the  respondent,  a  native   Christian, 
has   been   living   for   several  years   with    the    co-respondent,  a 
Muhammadan,  as   his  wife  and   has  gone  through   a  Muham- 
madan  form  of  marring*  with  him  ;  and  we  are  further  satisfied 
that  there  has  been  no  connivance    between   the   petitioner   and 
the  respondent.     The  only  question  for  consideration   is  whether 
the  fact  that  the  petitioner  has  committed  adultery  with  the  res- 
pondent's sister    is   a  bar   to  tbe   decree   granted  to  him.     In 
Wyke  v.  Wyke  (})   it  was  held  that   adultery    by   the   petitioner 
was,  except  under  veiy  peculiar  circumstances,  a  bar  to  a  decree. 
Section  14  of  the  Divorce  Act  provides  that  the  Court  shall   not 
be  bound  to  pronounce  a  decree  if   it  finds   that  the   petitioner 
hap,  during  marriage,  been  guilty  of  adultery  ;  but  the  Court  has 
discretion  to  pass  a   decree   in    spite   of   such   adultery,    and  is 
bound  by  the  rules   which   bind  the    English    Courts   under  the 
English  Divorce  Act.     It  is  true   that   adultery  was   committed 
by  the  petitioner  during   n.arriage,  and   before  he   commenced 
proceedings  for  a  divorce,    but,  having   regard   to  the  fact  that 
the  parties  are  native  Christians,  to  the  fact  that  hi*   wife    had 
left  him  and  was  living  with  a  Muhammadan,  to   the   fact   that 
efforts   were   made  apparently    by  and  through  Missionaries  to 
recover  the    respondent   from    tbe   co-respondent,   and    to    the 
length  of  time  occupied  by  these  efforts,   the   circumstances   are, 
In   our   opinion,   of   a    nature   which   justi6es     our   confirming 
the  decree  and    excusing   the  petitioner's   delay   in    taking  pro- 
ceedings,    The  decree  is  confiimed  accordingly. 

Decree  confirmed. 

No-  71. 

Before  Bon.  Mr.  Justice  Rattigan  and  Hon.    Mr,  Justice 
Shah  Din. 

SIRDAR  KIRPAL  SINGH— (Defendant)— APPELLANT, 

Versus 

gANT  SINGH  AND  OTHERS— (Plaintiffs) -RESPONDENTS. 

Civil  Appeal  No.  662  of  1909. 

Hindu  haw — Joint  family — suit  by  managing  members  for  recovery  of  a 
delt,  without  impleading  the  other  memlers — Court- fee  on  appeal,  where  only 
question  is  to  whom  the  amount  admittedly  due  is  payable— Court-fees  Act, 
VII  of  1870,  schedule  II,  article  17  VI. 

(')  L.  R.  1804,  Pnbate  149. 
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Plaintiffs,  2  members  of  a  joint  Hindu  family  sued  defendant  for  recovery 
of  Rs.  17,000  principal  and  Rs.  5,585  interest  clue  on  a  bond  in  which  the 
above  plaintiffs  alone  were  named  as  oblige  rs— defendant  admitted  execution 
of  the  bond  and  liability  thereunder  but  pleaded  that  the  money  was  due  to 
all  the  members  of  the  joint  family  and  also  that  he  paid  the  other  members 
of  the  family  Rs.  10,400  on  account.  The  first  Court  held  that  the  other 
members  of  the  joint  family  were  not  necessary  parties  and  payments  made 
to  them  need  not  be  accounted  for  by  plaintiffs  and  decreed  whole  amount 
claimed— defendant  appealed  to  the  Chief  Court  on  a  Rs.  10  Court-fees  stamp 
alleging  that  the  value  for  purposes  of  Court-fee  could  not  be  determined. 

Held,  that  as  regards  the  claim  to  have  the  decree  of  the  first  Court 
reduced  by  the  payments  amounting  to  Rs.  10,400,  the  appellant  must  pay 
alvalorem  duty,  but  as  regards  the  claim  for  a  declaration  as  to  who  was 
entitled  to  receive  the  balance  due,  i.e.,  the  plaintiffs  only  or  all  the  mem- 
bers of  the  family,  a  Rs.  10  stamp  was  sufficient  under  article  17  VI,  schedule 
II,  Court-fees  Act. 

Held  also,  following  Kishen  Panhad  v.  Ear  Narain  Singh  0)  that  the 
plaintiffs  suing  merely  on  behalf  of  the  family  as  the  alleged  managing 
members  of  one  of  the  family  shops  were  entitled  to  bring  the  suit  in  their 
name  without  making  the  other  members  of  the  family  parties  to  the  suit. 

Held  also,  on  the  samo  authority  that  if  a  contract  is  made  on  behalf  of 
a  joint  Hindu  family  by  the  managing  members  no  other  member  of  the 
family  is  competent  to  interfere  in  that  contract  or  to  give  receipts  in  con- 
nection therewith. 

Held,  however,  that  as  defendant  in  this  case  was  under  the  impression 
that  he  had  contracted  with  all  the  members  of  the  family  and  had  no  notice 
or  reason  to  believe  otherwise,  plaintiffs  must  give  credit  for  the  amounts 
paid  to  the  other  members  of  the  family  on  account. 

Appeal  from  the  order  of  Misr  Jowala  Sahai,   District  Judge, 
Gujranwala  District,  dated  29th  April  1909. 
Shadi  Lai,  for  appellant. 
Sukh  Dial,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by— 

Rattigan,  J. — A  preliminary  question  arises   in   this  appeal    22nd  May  1911, 
with  regard  to  the  sufficiency   of  the   Court-fee  stamp.     Briefly 
stated,  the  facts  are  as  follows  : — 

One  Bishen  Singh  with  his  four  sons  Hakim  Singh,  Sant 
Singh,  Ganesba  Singh  and  Narain  Singh  formed  a  joint  Hindu 
family  and  owned  two  shops,  one  at  Laddhewala,  the  other  at 
Mannanwala,  both  in  the  Gujranwala  District,  Bishen  Singh 
died  in  Novembpr  1903,  and  on  the  21st  July  1904  Sardar 
Kirpal  Singh  (defendant-appellant)  executed  a  bondfor  Rs.  17,000 
nominally  in  favour  of  Hakim  Singh  and  Sant  Singh.  The 
latter  are  the  only  persons  who  are  named  in  the  bond   as  the 
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i 
obligors,  and  on  the  1st  February  1908,  Sant  Singh  and  the  two 
6ons  of  Hakim  Singh  (who  had  died  prior  to  suit)  instituted 
the  present  claim  which  is  for  recovery  of  Rs.  21,585-14-3,  that 
is  to  say,  for  Rs.  17,000  as  principal  and  Rs.  5,585-14-3  as 
interest  and  compound  interest.  Plaintiffs  admit  that  a  sum 
of  Rs.  1,000  was  repaid  by  defendant  on  12th  Maghar,  Sambat 
1962  (26th  November  1905)  and  they  give  defendant  credit  for 
the  said  amonnt. 

Defendant  admitted  oxecution  of  the  bond  and  liability 
thereupon,  but  pleaded  (1)  that  the  money  had  been  advanced 
to  him  from  the  joint  fund  of  the  family  and  that  plaintiffs  were 
therefore  not  competent  to  sue  alone  for  its  recovery  and  that 
the  other  members  of  the  joint  family  (Gauesha  Singh  and 
Narain  Singh  should  ba  impleaded  as  co-plaintiffs  ;  and  (2) 
that  he  had  paid  Ganesha  Singh  and  Narain  Singh  Rs.  10,400  in 
all  including  the  Rs  1,000  admitted  by  plaintiffs  to  have  been 
repaidj,  and  that  as  this  payment  was  made  to  persons  who 
were  members  of  the  joint  family,  he  should  be  given  credit  there- 
for. When  examined  upon  the  pleadings,  defendant  distinctly 
stated  that  he  still  owed  over  Rs.  9,000  on  the  bond,  and  that 
he  was  ready  to  pay  that  amount  "  to  whomsoever  the  Court 
will  order  "  (page  21  of  the  paper  book). 

Before  issues  were  drawn,  Ganesha  Singh  and  Narain 
Singh  filed  an  application  in  Court  (on  the  20th  February  1908) 
in  which  they  asserted  that  the  money  paid  to  defendant  had 
como  from  the  funds  of  the  joint  family,  and  that  as  they 
were  equally  entitled  to  it,  they  should  be  impleaded  as  co- 
plaintiffs.  The  District  Judge  practically  ignored  this  application, 
his  order  being  that  it  should  be  "  placed  on  the  record." 

The  case  then  went  to  trial  upon  the  following  issues  :  — 

"  (I)  Should  all  the  members  of  the  plaintiffs'  joint  Hindu 
M  family  be  brought  on  the  record  as  co-plaintiffs. 

"  (2)   Have  any  repayments  been  made  by  the  defendant  ? 

"  (3)  Should  tho  repayment  made  to  Ganesha  Singh  and 
"  Narain  Singh  be  looked  upon  as  repayments  made  to  the 
"  plaintiffs  in  satisfaction  of  the   bond  in  suit. 

"  (4)  What  is  now  due  from  the  defendants  ?  " 

Upon  these  issues  tho  Dintrict  Judge  found  (i)  that 
as  the  bond  was  executed  exclusively  in  the  names  of  Hakim 
Singh  and  Sant  Singh,  these  persons  were  entitled  to  sue  in 
their  own  names  for  its  enforcement,  and  that  it  was  un- 
necessary for  them  to  implead  the  other  members  of  their   family 
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as  co-plaintiffs  or  as  defendants  ;  (u)  that  a  total  sum  of 
Rs.  10,400  had  been  paid  by  defendant  to  Ganesha  Singh  and 
Narain  Singh,  but  (in)  that  the  defendant  was  not  justified 
in  making  these  payments  to  the  latter,  who  had  no  authority 
to  act  as  agents  of  the  plaintiffs  for  this  purpose  ;  and  (iv) 
that  the  said  payments  by  defendant  could  not  be  regarded  as 
payments  made  to  plaintiffs. 

The  District  Judge  accordingly  grant'd  plaintiffs  a  decree 
for  the  full  amount  claimed  (vtz.t  Rs.  21,585-14-3)  with  interest 
at  the  rate  of  12  annas  per  cent,  per  mensem  from  the  date  of 
suit  until  realization.  He  further  ordered  defendant  to  pay 
costs  of  the  suit. 

From  this  decree  the  defendant  has  preferred  an  appeal 
to  this  Court  and  has  affixed  a  court  fee  stamp  of  Rs.  10  only 
upon  his  memorandum  of  appeal.  To  his  grounds  of  appeal 
the  defendant  h\s  added  the  following  note  :— « 

'•  As  the  defendant-appellant  never  denied  liability  for  the 
M  debt  and  even  now  accepts  the  decree,  in  the  main,  only 
,(  contending  that  the  Court  should  finally  decide  as  to  who  is 
*'  entitled  to  it,  the  value  for  purposes  of  court-fee  cannot  be 
"  determined  as  it  is  a  case  when  he  only  wants  a  final  decla- 
11  ration  as  to  who  is  entiiled  to  the  money  and  a  stamp  of  Rs,  10 
"  is  sufficient  for  this  portion  of  the  relief." 

We  have  heard  arguments  upon  this   question,   but  neither   . 
counsel   has   been   able   to  refer  us   to   any   authority  directly 
in  point  and  we  must  accordingly  decide  it  upon  principle. 

No  doubt  the  grounds  of  appeal  are  in  the  main  of  the  nature 
of  an  interpleader,  and  appellant's  chief  objection  is  thai  the 
Court  has  decided  the  suit  Without  impleading  Ganesha  Singh 
and  Narain  Singh,  who  also  claim  to  te  entitled  to  the  money 
due  on  the  bond.  He  points  out  that  the  i-csult  will  be  that 
ho  has  to  run  the  risk  of  a  second  snit  at  tho  instance  of  those 
persons.  z 

This  contention  is,  we  think,  well  founded  in  part.  The 
defendant  has  still  to  pay  (iu  any  event)  a  large  sum  to  the 
persors  who  are  legally  entitled  to  the  bond,  and  as  to  this 
sum  he  expresses  his  willingness  to  pay  the  said  amount 
to  whomsoever  the  Court  may  adjudge  it  to  bo  due.  Pro 
tanto  he  accepts  the  decree  of  the  District  Judgo,  and  the 
only  question  that  he  wants  definitely  settled  is  whether  the 
plaintiff  or  Ganefha  Singh  and  Narain  Singh  or  both  jointly, 
are  entitled  to  the  balance.  As  to  this  part  of  his  appeal  we 
think   his  memo,   of  appeal   has  been  sufficiently   stamped  with 
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a  court-fee  of  Rs.  10  (article  17  (6)  )  of  the  2nd  schedule  to  the 
Court-fees  Act),  But  as  regards  the  sum  of  Rs,  10,400  which 
the  defendant  says  he  has  paid  to  Ganesha  Singh  and  Narain 
Singh,  the  matter  is  very  different.  Here  defendant  asks  for 
the  reversal  of  the  decree  of  the  District  Judge  and  credit  given 
to  him  for  this  amount.  The  District  Judge  has  held  that  the 
payment  of  this  amount  to  Ganesha  Singh  and  Narain  Singh 
cannot  be  regarded  as  payment  to  plaintiffs,  and  it  is  the  object 
of  defendant  upon  this  appeal  to  show  that  this  finding  is  wrong 
and  that  to  that  extent  the  decree  of  the  District  Judge  must 
be  set  aside.  This  is  a  relief  of  which  the  value  can  certainly 
be  determined,  and  we  accordingly  hold  that  the    plaintiff    must 

Note  —The  appel-  Pay  a(^  va^orem  duty  on  the  said  amount  of  Rs.  10,400. 
lant  has  made  up  the 
deficiency     in     the  In    support  of   his    client's  appeal  Mr.    Shadi   Lai  devoted 

accordance  with  our  much  time  and   trouble    to   establish   the   facts   that    the   four 
decision.  brothers,  Hakim  Singh,  Sant  Singh,  Narain  Singh   and  Ganesha 

Singh  constituted  a  joint  Hindu  family  in  every  senso  of  the 
term  ;  that  the  whole  of  their  property  was  still  joint,  and  that 
the  Rs.  17,000  advanced  to  defendant,  within  a  few  months  of 
the  death  of  Bishen  Singh,  the  father  of  the  said  four  brothers, 
had  come  from  the  joint  family  funds.  A  very  lengthy  and  con- 
yincing  argument  was  addressed  to  us  in  support  of  these 
contentions,  without  interruption  on  the  part  of  Mr.  Sukh  Dial, 
and  as  Sant  Singh  (the  principal  plaintiff)  had  in  the  lower  Court 
distinctly  asserted  that  the  money  in  question  had  been  "allotted  " 
to  him  and  Hakim  Singh  by  his  father,  we  were  led  to  infer 
that  the  respondents  still  maintained  that  the  loan  to  defendant 
had  nothing  to  do  with  the  joint  family.  We  were,  therefore, 
somewhat  surprised  when  Mr.  Sukh  Dial,  on  rising  to  reply, 
admitted  that  the  money  came  from  the  joint  funds  and  that 
the  plaintiffs  would  (if  successful  in  this  case)  have  eventually 
to  account  to  Narain  Singh  and  Ganesha  Singh  for  it.  Plaintiffs' 
position,  as  now  explained,  is  this  :— The  family  is  joint  in 
every  respect*and  the  money  advanced  to  defendant  came  from 
the  joint  family  chest ;  but,  though  joint,  the  four  brothers  have 
mutually  agreed  that  the  two  shops,  the  one  at  Mannanwala, 
the  other  at  Laddhewala,  shall  be  carried  on  independently  of 
each  other  ;  that  the  contract  with  defendant  was  made  by  the 
Laddhewala  shop,  of  which  plaintiffs  are  alone  the  manajiin^ 
members,  and  that,  therefore,  plaintiffs  are  alone  entitled  to  sue 
in  respect  of  that  contract  and  to  receive  payments  in  respect 
thereof  from  defendant.  Mr.  Sukh  Dial  conceded,  further,  that 
the  suit  must  be  regarded  as  one  by  plaintiffs  in  a  representative 
capacity  that  is,  by  them   as   the   Managers  of   the  Laddhewala 
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branch,  suing  on  behalf  of  the  family.  The  only  points,  there- 
fore, in  dispute  upon  this  appeal  are  (1)  whether  the  alleged 
repayments  made  by  defendant  to  Jtfarain  Singh  and  Ganesha 
Singh  were  actually  made  ;  (2)  whether  the  sum  of  Hs.  J, 000 
which  was  admittedly  repaid  by  defendant  on  the  12th  Maghar 
Sambal  1962  was  paid  directly  to  Hakim  Singh  or  indirectly  to 
the  latter  through  Ganesha  Singh  ;  and  (3)  if  such  repayments, 
if  established  in  fact,  can  be  held  to  be  valid  payments,  binding 
upon  plaintiffs. 

It  is,  we  think,  to  be  regretted  that  the  respondents'  position 
was  njot  made  clear  at  the  commencement  of  the  hearing,  as 
considerable  time  would  thereby  have  been  saved  and  Mr. 
Shadi  Lai  spared  much  trouble. 

But  the  position  of  plain  tiff h  has  now  been  made  clear  and 
wo  have  consequently  to  deal  only  with  the  above  questions, 
as  Mr.  Shadi  Lai  concedes  that  if  plaintiffs  are  suing  merely 
on  behalf  of  the  family,  as  the  alleged  Managing  members  of 
the  Laddbewala  shop,  tley  were  entitled  to  bring  the  suit  in 
their  name,  without  making  the  other  members  of  the  family 
parties  to  the  suit.  Upon  this  point  the  ruling  of  their  Lordships 
of  the  Privy  Council  reported  in  Kishen  Parshad  v.  Har  Narain 
Singh  {})  is  conclusive.  Mr.  Shadi  Lai,  however,  does  not  admit 
that  plaintiffs  are  the  Managing  members  of  that  shop,  or  that 
the  contract  was  made  with  that  shop  or  distinct  from  the 
family  as  a  whole,  and  in  any  event,  he  contends,  that  defendant 
had  no  knowledge  of  any  arrangement  inter  se  which  may  have 
been  made  by  the  members  of  the  family.  The  learned  counsel 
argues  that  defendant  had  always  regarded  the  family  as  joint 
in  every  respect,  and  that  he  had  no  knowledge  whatever  of 
the  arrangement  alleged  by  plaintiffs,  but  denied  by  the  two 
other  brothers,  Narain  Singh  and  Ganesha  Singh. 

After  full  consideration  of  the  evidence  upon  the  record, 
of  the  pleadings  of  the  parties  and  of  the  arguments  of  learned 
Counsel,  we  have  come  to  the  conclusion  that  defendant  has 
succeeded  in  his  contentions, 

*  *  *  *  * 

The  real  dispute  between  the  parties  is  with  regard  to  the 
third  question.  Assuming  that  the  repayments  were  made  to 
Narain  Singh  and  Ganesha  Singh,  can  we  hold  that  plaintiffs 
are  bound  thereby  ?  This  is  a  question  of  some  difficulty,  but 
after  giving  every  weight  to  Mr,  Snkh  Dial's  arguments,  we  are 
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of  opinion  that   plaintiffs   are    bound   to  acknowledge   and  give 
credit  for  those  payments. 

From  a  purely   equitable  point  of    view,  it   would  appear 
unjust  to  compel   defendant  to   pay   plaintiffs    sums   of    money 
which  he  has  already  paid    to  persons  who   are   jointly    entitled 
with  plaintiffs  to  those   monies,  aud  who  admit  that   they   have 
received  the  same  and  are  re^dy  to   accouut  to  plaintiffs   there- 
for.     But  if  plaintiffs  are  legally  entitled   to    recover   such  sums 
from  defendant,  questions  of  equity    cannot  be    considered   as  a 
bar  to  their   claim.     The   question,    then,   is  whether    plaintiffs 
are    in    law    entitled  to  ignore   those   repayments  ?     Mr.   Sukh. 
Dial  contends  that  they  are  so  entitled  because  (a)  the    contract 
was  upon  the  face  of  the  bond,  made  solely  with     Hakim   Singh 
and  Sant  Singh,  as  ihe  Managing  membeis   of   the    Laddhewala 
shop    ard  (6)  the  latter  alone  were  entitled  to  receive    payments 
in  respect  of  that  debt.     Now    it   may,   we  think,    be    taken  as 
established  by   the    decision    of    their   Lordships    of  the   Privy 
Council  to  which  we  have  already    referred,  that   if  a    contract 
is    made   on   behalf   of  a   joint  Hiudu  family   by   the   Manag- 
ing member,    no   other   member  of   tbe   family  is   competent   to 
interfere    in   that    contract   or    to   give   receipts  in   connection 
therewith.   Mr.  Shadi  Lai   demurred   to   this   interpretation   of 
their    Loidehip's  judgment,    but    we   think  it    is    sound,     But 
while    the     principle    is   clear,     its     application    to    the    facts 
of  particular  cases  may  not  be  easy,  and  every   case    must  neces- 
arily  be  decided  upon  its  own  facts. 

In  the  present  case,  the  crucial  question  is  whether  the 
contract  wa3  made  by  Hakim  Singh  and  Sant  Singh  as  Manag- 
ing members  of  the  Laddhewala  branch,  and  whether  defen- 
dant know  that  the  contract  was  with  the  latter  only,  and  not  wiih 
the  joint  family  ?  If  he  did,  he  had  no  right  to  make  payments 
to  other  members  of  the  family.  On  the  other  band,  if  he  had 
no  reason  to  believe  that  the  contract  was  other  than  a  contiact 
with  all  four  of  the  joint  brothers,  he  was,  in  our  opinion,  fully 
justified  (until  notified  otherwise)  in  making  payments  to  any 
one  of  those  four  brothers  on  behalf  of  the  family,* 

***** 

We  accordingly  so  far  accept  tbe  appeal  that  we  hold  that 
the  defendant  is  entitled  to  credit  for  the  sum  of  Rs.  9,400,  (».  c, 
the  Its.  10,400  minus  tho  Rs.  l,0l'0  for  which  plaintiffs  havo 
given  defendant  credit).  Plaintiffs  in  claiming  the  sum  of 
Hs.  21,585-14-3  have    not   only    ignored   the   sum  of  Rs.  9,400 

*iNote. — On  the  facts  Una  was  found  in  ihe  affirmative— Ed.]. 


November,  1911.  ]  CIVIL  JUDGMENTS-No.  72.  277 


which  we  find  to  have  been  duly  repaid,  bat  have  claimed  in- 
terest and  compound  interest  on  the  principal  sum  of  R?.  17,000 
upon  the  assumption  that  the  said  sum  of  Rs.  9,400  was  not 
repaid,  la  view  of  oar  findings,  not  only  will  the  latter  sum 
have  to  be  deducted  from  the  total  amount  claimed,  bat  a 
proportionate  deductiou  will  have  to  be  made  in  respect  of  the 
interest  and  compound  interest  claimed  by  plaintiffs.  This  is 
n  matter  of  account  which  must  be  settled  by  the  office  in 
consultation  with  the  parties'  counsel.  Plaintiffs  are  clearly  entitled 
to  a  decree  for  the  balance  due  from  defendant  and  mast  be  given 
such  relief,  together  with  interest  on  suoh  sums  from  the  date 
of  institution  cf  suit  until  realization,  at  the  rate  specified  in  the 
decree  of  the  District  Judge.  As  regards  costs  we  direct  the 
parties  to  bear  their  own  throughout  the  litigation, 

Appeal  accepted. 

No.  72- 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  and  Eon. 

Mr.  Justice  Johnstone. 

TAJA  AND  OTHERS— (Plaintiffs) -APPELLANTS, 

Versus 

MUSSAMMAT  JATTI  AND  OTHERS— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  1260  of  1910. 

Custom — gift  of  ancestral  land  hy  sonless  Muhammadan  Jat  o/mauza 
Ta rag,  tahsil  Isa  Khel,  District  Mianwili,  to  ioife  and  daughter — validity  of, 
in  presence  of  collaterals  in  5th  degree—  Riwaj-i-am— value  of  entries  in  new 
and  old  Riwaj-i-am. 

Held,  that  a  gift  by  a  sonless  Muhammadan  Jat  of  mauza  Tarag,  tahtil 
Isa  Khel,  District  Mianwali,  of  ancestral  land  is  valid  in  the  presence  of 
collaterals  of  the  5th  degree. 

Held  also,  that  the  Riwaj-i-am  of  1907  presumably  represents  the 
custom  of  1906  more  accurately  than  a  Riwaj-i-am  20  or  30  years  older. 

Appeal  from  the  order  of  E.  A,  Estcourt,  Esquire,  Divisional  Judge, 
Attoch  Division,  dated  the  Xdth  July  1910. 
Amar  Nath,  for  appellants. 
Gokal  Chand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Sir  Author  Reid,  C.  J.— The  sole  question  for  consideration     31,;  May  1911. 
is  whether  a  gift  of  ancestral  land  by  a   sonless   Muhammadan 
Jat  cf  mauza  Tarag,  tahsil  Isa  Khel,  Mianwali,  to   his    wife   and 
daughter  is  valid    against  collaterals  in  the  5th  degree.     The 
daughters  subsequently  married. 
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The  lower  Appellate  Court  has  apparently  treated  Ali  as 
common  ancestor.  Ali's  sou  Ahmad  being  in  fact  the  common 
ancestor  of  the  donor  and  the  plaintiff  appellants  who  are 
consequently  in  the  5th  degree  not  in  the  6th, 

Both  Courts  below  found  that  the  gift  was  valid. 

The  pleader  for  the  appellants  cited  no  authority  and  only 
one  instance.  la  that  instance  a  subordinate  Court  held  that 
collaterals  in  the  4th,  5th  and  6th  degrees  inherited  in  pre- 
ference to  daughters. 

The  pleader  also  relied  on  two  extracts  from  the  previous 
Hitvaj  i-am,  stating  that  daughters  do  not  take  in  the  presence 
of  near  collaterals  and  that  a  gift  can  extend  to  one-third  of  the 
property  only — no  authority,  or  instance  in  support  of  the  latter 
rule  has  been  cited, 

It  was  further  contended  that  the  Biwaj-i-am  of  1907  did 
not  affect  the  gift  of  August  1906,  but  this  contention  has  in 
our  opinion  no  force.  The  Biwaj-i-am  of  1907  presumably  re- 
presented the  custom  of  1906  far  more  accurately  thau  a  Biwaj- 
i-am  twenty  or  thirty  years  older. 

Counsel  for  the  respondents  relied  on  section  X  answer  1 1 
of  the  Tribal  custom  of  the  District  in  which  all  tribes  ex- 
cept Syeds  are  recorded  as  stating  that  a  father  can  make  a 
gift  of  the  whole  of  his  property  to  his  daughter  otherwise  than 
as  her  dowry  whether  he  has  or  has  not  sons  or  near  kindred 
without  the  consent  of  any  one :  on  a  decision  in  Augnst  8th 
by  a  Munsif  that  gifts  by  will  were  locked  on  with  favour  in 
the  tribe  ;  on  14  P.  B.  1903  (*)  in  which  it  was  held  that  Awans 
of  the  Jalandhar  tahsil  allowed  gifts  by  sonless  proprietors  to 
daughters  in  the  prpsence  of  collaterals  in  the  3rd  degree  ;  5  and 
86  P.B.  1908  (2)  (3)  in  which  it  was  held  that  collaterals  in  the 
6th  and  7th  degrees  among  Chnhan  Rajputs,  Hindu  and  Muham- 
madan,  did  not  exclude  daughters,  and  that  there  was  no 
general  rule  entitling  collaterals,  however  remote,  to  exclude 
daughters. 

The  Munsiff's  case  was  compromised,  and  the  P.'B.  cases 
have  little  bearing  on  the  faots  of  the  case  before  us. 

The  Biwaj-i-am,  however,  supports  the  decrees  of  the  Courts 
below,  and  indicates  that  MuLammadan  Jats  have  adopted  the  cus- 
toms of  Pathans,  who  allow  gifts  to  daughters,  and  section  V 
answer  10  of  the  Biwaj-i-am  modiBes,   in  the  case  of  Jats,    the 


(')  14  P.  R.  1903  (Khairu  v.  Pattu). 

C)  5  P.  R,  1908  (Abdul  Karim  v.  Sahib  Jan) 

O  8G  P.  R.  1908  (Bholi  v.  Man  Singh). 
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Pathan  lule,  that  daughters  till  marriage,  exclude  collaterals, 
who  inherit  up  to  the  6th  generation,  in  default  of  such 
daughters,  to  the  extent  that  collaterals  up  to  4  generations 
only  succeed  in  preference  to  married  daughters  and  their 
descendants. 

The  pliintiff-appellants  have,  in  our  opinion,  failed  to 
establish  their  title  and  to  show  that  the  decrees  of  the  Courts 
below  are  erroneous. 

The  appeal  fails  and  js  dismissed  with  costs. 

Appeal  dismissed. 


No.  73. 

Before  Hon.  Mr.  Justice  Johnstone  and  Bon.  Mr.  Justice 

Chevis.  . 

BURI—  (Plaintiff)-PETITIONER, 

Versus 

MULA   SINGH   AND  ANOTHER— (Defendants)— 

RESPONDENTS. 

Review  No.  363  of  1910. 

(Civil  Appeal  No.  1284  of  1909.) 

Occupancy  rights — mortgags  of— in  favour  of  landlord— locus  standi  of 
reversioners  to  impugn  the  mortgage— Punjab  Tenancy  Act,  XVI  of  1887, 
tections  53  and  56. 

Held,  that  the  principles  laid  down  in  24  P.  R.  1902  F.  B.  apply  also 
to  mortgages  and  that  a  reversioner  of  an  occupancy  tenant  cannot,  therefore, 
impugn  a  mortgage  of  the  occupancy  rights  made  by  the  tenant  in  favour  of 
his  landlord. 

31  P.  R.  189G  F.  B.  C1),  89  P.  R.  1698  F.  B.  (2),  65  P.  B.  1900  F.  B,  {*), 
and  24  P.  R.  1902  F.  B.  (<),  referred  to. 

Petition  under  order  XLVII  and  section  1 14  of  the  new  Code  of  Civil 
Procedure  ftr  review  of  the  ordtr  of  the  Honble  Mr.  B.C. 
Johnstone,  Judge  of  the  Chief  Court  of  the  Punjab,  dated  the  9th 
day  if  May  1910,  passed  in  the  appeal  case,  Mula  Singh  and 
another,  defend  ants-appellants,  versus  Buri,  plaint  iff -respondent, 

Hukam  Chand,  for  petitioner. 

Dhaim  Das  Suri,  for  respondents, 

The  order  of  the  Coutt  was  delivered  by— 

Johnstone,  J. — This  is  a    review    petition   admitted  to  a     ]Tth  July  1911, 
hearing  by  my    order  of    17th   November  last,     It  ia   necessary 
first  to  state  exactly  the  past  history  of  the  case. 

(')  31  P.  R.  1896  F.  B.  (Didaru  v.  Banna). 

(2)  89  P.  R.  1898  F.  B   (Karam  Din  t.  Sharaf  Din). 

0)  65  P.  R.  1900  F.  B.  (  Devi  Ditta  v.  Saudagur  Singh), 

t4)  24  P.  R.  1902  F,  B.  (Xihal  Singh  v.  Khatsan  Singh). 
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Plaintiff  Bari,  a  minor,  sued  for  possession  of  certain  land 
as  occupancy  tenant,  which  he  alleged  his  late  fatber  had 
mortgaged,  partly  by  a  mortgage  deed  of  19th  October  1907 
for  Rs.  1,115,  and  tbe  rest  by  another  such  deed  of  21st  Feb- 
ruary 1908  for  Rs.  600  to  defendant's  father,  landlord  of  the 
land.  Tbe  possession  was  claimed  without  payment  of  any 
mortgage  money,  on  the  ground  of  absence  of  consideration  and 
necessity,  or  in  tbe  alternative  on  payment  of  what  the  Court 
might  consider  fairly  due. 

The  pleas  were  that  plaintiff,  not  being  a  member  of  an 
agricultural  tribe,  could  not  maintain  the  suit,  and  that  both 
mortgages  were  for  consideration  and  '  necessity  '  and  both  mort- 
gages could  not  be  included  in  one  suit. 

Issues  based  on  these  three  pleas  having  been  drawn  up 
and  the  evidence  in  the  case  having  been  heard,  the  first  Court 
proceeded  to   find— 

(a)  that  the  suit  lay  as  framed  ; 

(6)  tbat  plaintiff  could  maintain  the  suit; 

(c)   that  of  the  consideration,  Rs.  885  only  can  be  passed 
as  being  for  consideration  and  'necessity.' 

Both  parties  appealed  to  the  Divisional  Conrt,  plaintiff 
again  asking  for  possession  without  pajment  of  any  money, 
and  defendant  praying  for  dismissal  of  the  suit  on  the  grounds 
that  the  mortgages  were  for  consideration  and  '  necessity,' 
tbat  plaintiff  was  not  '  competent  to  sue,'  tbat  the  family  is 
not  governed  by  custom,  and  so  forth. 

The  lower  Appellate  Court  took  up  fiist  the  question  of 
the  plaintiff's  title  to  sue  in  view  of  tbe  Tenancy  Law  in  con. 
nection  with  alienations  of  occupancy  rights  by  tenants  to 
their  landlords.  That  Court,  after  consideiing,  81  P.  11.  1896 
F.  B.  O,  89  P.  B.  1898  F.B.  (2;,  aud  24  F.  E.  1902  F.  B.  {?),  and 
purpoiting  to  follow  the  latefct  ruling,  held  that,  though  the 
transfer  was  to  tbe  landlord  himself,  the  reversioner  was  not 
excluded  from  suing  to  contest  the  last  male  holder's  acts. 

It  then  went  on  to  discuss  the  deeds,£and,  without  saying 
anythii  g  about  the  passing  of  consideration,  at  least  in  any 
clear  tonus,  allowed  only  Us.  415  of  the  whole  consideration  as 
a  burden  on  thu  land. 


(')  31  V  li.   1896  P.  13.  (Vidaru  V.  Banna). 

{?)  8»  I'.  R.  18'Jfi  F.  b.  (Karam  Din  v.  Sharaf  Din). 

I*)  2k  P.  K,  181 2  F.B.  {Nihal  Sinyh  v.  Khaxun  Singh), 
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Defendant  appealed  to  this  Court,  and  in  Chambers  I  held 
that  the  rulings  were  clearly  against  the  plaintiff's  light  to 
sue.  No  point  was  argued  before  me  except  that,  because  the 
transfer  was  to  a  landlord,  the  reversioner  was  ban cd.  In  the 
appeal  petition  the  ground  had  also  been  taken  that  considera- 
tion and  '  necessity  '  had  been  fully  established  ;  but,  after 
pondering  the  judgments  and  hearing  Counsel,  I  mled  that  this 
question  should  not  be  re-opened. 

Then  an  application  for  review  of  judgment  waB  filed  on 
behalf  of  the  plaintiff,  in  which  the  correctness  of  the  rulings 
quoted  above  was  impugned  as  also  their  applicability  to  the 
present  case.  The  plaintiff  in  that  application  took  up  two 
different  positions  :  first  as  a  reversioner  contesting  the  acts 
of  bis  predecessor  in  title  and  secondly  as  an  heir  impugning 
the  mortgages  on  the  same  grounds  on  which  the  original  mort- 
gagor could  have  impugned  them,  i.e.,  the  applicants,  besides 
denying  the  correctness  of  the  rulings  and  their  applicability, 
was  undeietood  by  me  to  contend,  first  that  he  had  the  right  to 
contest  the  mortgages  as  being  without  \  necessity,'  and  secondly, 
that,  inasmuch  as  the  mortgages  were  not  for  full  consideration, 
they  were  no  mortgages  at  all  in  tbe  eye  of  the  law,  and 
therefore  could  be  avoided  by  him.  After  hearing  Sir.  Hukam 
Chand  on  his  application,  1  passed  the  crder  of  17th  Novem- 
ber 1910,  and  1  admitted  the  application  because  I  was  doubtful 
whether  1  had  not  overlooked  or  wrongly  decided  a  vital  r>oint 
in  tho  case.  In  the  rulings  quoted  above  the  transfer  was 
alwavs  a  sale  whereas  in  the  present  case  the  transfers  were 
by  way  of  mortgage,  and  I  pointed  out  that  in  the  case  of  a  sale 
of  occupancy  rights,  those  rights  become  extiuct,  whereas  in  the  j 
case  of  a  mortgage  of  occupancy  rights  the  occupancy  rights 
still  exist  and  the  question  is  whether  the  reversioner  cannoj 
contest  the  amount  of  the  encumbrance  on  the  principles  laic 
down  in  65  P.  E,  1900  F.  B,  (')  and  other  similar  rulings,  even 
though  the  alienation  is  to  a  landlord.  It  was  upon  tbis  ques- 
tion that  I  admitted  the  review  and  not  upon  the  question  I 
whether  the  applicant,  as  heir  of  the  late  occupancy  tenant 
could  impugn  the  mortgages  on  tbe  ground  that  for  absence  of 
full  consideration,  they  were  no  mortgages  at  all.  That  position 
had  not^  been  taken  up  by  tbe  plaintiff  in  the  Courts  below 
nor  before  me  in  the  second  appeal  and  it  seemed  to  me  then 
as  it  seems  to  me  also  now,  that  at  this  stage  the  applicant 
should  be  confined  strictly  to  the  question  upon  which  Fadmit- 
ted  the  review. 


(»)  65  P.  R.  19C0  F.  B.  {Devi  Ditto,  v.  Saudagar  Singh), 
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In  connection  with  the  question  now  before  us  as  stated 
above,  we  have  considered  the  rulings  31  P.  B,  1896 
F.  B  0),  89  P.  B.  1898  F.  B.  (3),  and  24  P.  B.  1902  F.  B.  (3). 
In  the  first  of  these  rulings  I  can  find  nothing  to  differentiate 
the  case  of  a  sale  to  a  landlord  from  the  case  of  a  mortgage 
to  a  landlord.  In  that  ruling  there  are,  as  pointed  out  by 
Chatter ji,  J.  in  89  P.  B.  1898  F.  B.  (2)  more  passages  tban  one 
in  the  judgment  of  Roe  and  Rivaz,  J  J.,  which  are  obiter  dicta. 
But,  as  Mr.  Justice  Chatterji  explained,  the  real  point  decided 
in  the  earlier  case  is  stated  by  FrizelJe,  J.,  thus — that  a  tenant 
has  an  absolute  right  of  alienation  unrestrained  by  any  one 
if  he  complies  with  the  provisions  of  sections  53  and  56  of  the 
Tenancy  Act.  In  the  1898  case  these  sections  had  not  been 
complied  with  and  it  was,  therefore,  held  that  the  landlord  or 
the  reversioner  could  come  in. 

The  lower  Appellate  Court  from  its  brief  allusion  to  the 
latest  ruling  quoted  by  it,  viz.,  24  P.  B,  1902  F.B.  (3),  would  seem 
to  have  hardly  understood  that  ruling,  for  there  is  a  clear 
decision  therein  to  the  effect  that  a  sale  direct  to  the  landlord 
of  occupancy  rights  by  the  occupancy  tenant  carmot  be  impugned 
by  the  reversioner. 

There  is  no  ruling  apparently  directly  dealing  with  mort- 
gages, but,  after  considering  the  matter,  I  am  inclined  to  the 
opinion  that  the  same  rule  applies.  If  it  is  open  to  an  occupancy 
tenant  and  a  landlord,  the  one  to  sell  outright  and  the  other 
to  purchase  oulright,  the  occupancy  rights  and  so  to  make  a 
clean  sweep  of  all  possible  claims  of  a  reversioner,  it  feems  to 
me  that  it  would  be  illogical  to  hold  that  that  same  occupancy 
tenant  and  landlord  cannot  transfer  and  accept,  respectively, 
what  is  after  all  a  mere  portion  of  the  proprietary  rights.  I 
would  also  noto  that  section  53  and  section  56  of  the  Tenancy 
Act  apply  not  only  to  sales  but  to  gifts  and  mortgages  also,  and 
therefore  I  caDnot  find  in  them  anything  that  helps  the  ap- 
plicant. 

Mr.  Hukam  Chand  has  not  only  suggested  that  the  rulings 
just  discussed  are  not  applicable  to  the  present  case,  but  also 
that  they  are  iucorrect,  but  he  has  not  been  able  to  satisfy  me 
that  this  is  so.  The  rules  laid  down  in  them  seem  to  me  to  be 
both  sound  and  convenient,  and  to  be  in  conformity  with  the 
intentions  of  the  Legislature. 


0)    31  P.  R.  1886  F.  B.  (Didaru  v.  Banna). 

(J)   89  1\  H.  1898  F.  B.  (Karam.Din  v  Sharaf  Din). 

Is)    24  P.  -ft,  1802  F.  B.  {Nihal  Singh  v.  Khamm  Singh), 


November,  1911.  ]  CIVIL  JUDGMENTS— No.   74.  283 

For  these  reasons  1  would  dismiss  the  application  for  review 
with  costs, 

Application  dismissed. 


No-  74- 

Before  Hon.  Mr.  Justice  Johnstone  and  Eon.  Mr.  Justice 

Rattigan. 

MUSSAMMAT  AKI  AND  OTHERS -(Defendants)— 
APPELLANTS, 
Versus 
KUNDAN  LAL-(Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  773  of  1909. 

Custom — adoption — validity  of,  among  Bhabra  Jains  of  Kaithal,  Karnal 
district— bequest  of  co-parcenary  property  after  adoption — Hindu  Lnw. 

Hell,  that  among  Bhabra  Jains  of  Kaithal  in  the  Karnal  district  the 
adoption  of  a  collateral  in  the  4th  degree  is  valid  by  custom. 

Held  also,  that  the  result  of  an  adoption  is  to  make  the  adopted  son  a 
co-parcener  >ith  the  adoptive  father  in  the  joint  family  property,  and  that 
the  latter  was  consequently  incompetent  to  bequeath  or  devise  any  part  of 
that  property  in  the  presence  of  the  adopted  son. 

Appeal  from  the  order  of  Lala  Damodar  Das,  District  Judge,  Karnal, 
dated  the  31st  May  1909. 

Dwarka  Dass,  for  appellants. 

Lai  Chand,  Muhammad  Shafi  and  Shadi  Lai,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by  — 

Rattigan,  J.— The  parties  are  Bhabra  Jains  of  Kaithal  in  8th  August  1911. 
the  Karnal  district,  and  plaintiff,  Kundan  Lai,  claims  to  be 
entitled  to  the  whole'of  the  very  valuable  property,  moveable 
and  immoveable,  left  by  the  late  Tulsi  Ram,  who  died  on  the 
19th  April  1907,  This  suit  was  instituted  on  the  1st  December 
1908  and  in  his  plaint,  the  plaintiff  assorts  that  he  was  lawfully 
adopted  by  the  deceased  as  his  son  in  1898  ;  that  in  proof  of 
this  adoption,  which  had  been  effected  according  to  the  custom 
of  the  brotherhood,  Tulsi  Ram  executed  a  deed  of  adoption  on 
the  8th  December  1898  and  had  the  same  duly  registered  ;  that 
after  Tulsi  Ram's  de:*th  plaintiff  came  into  possession  of  some 
of  his  property,  but  that  part  of  it  was  taken  possession  of  by 
the  defendants.  Plaintiff  therefore  seeks  to  recover  possession 
of  the  latter  property.  The  persons  originally  impleaded  as 
defendants  were  (1)  Mussammat  Aki,  the  widow  of  Tulsi  Ram  ; 
(2)  certain  tenants  (defendants  2 — 10),  holding  under  Mussam- 
mat Aki  ;  (3)  the  collaterals  of  the  deceased  (defendants  11 — 18). 
At  a  later   st  igo4   Balu     Ram,   minor,  £tho    son    of  Tulsi   Ram's 
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daughter  was  also  impleaded  as  a  defendant  as  under  the  terms 
of  the  deed  executed  by  Tulsi  Ram  on  the  8th  December  1898 
part  of  the  property  had  been  bequeathed  to  any  eon  who  might 
be  born  of  that  daughter. 

Defendants  2 — 6  took  no  active  interest  in  the  proceedings 
and  the  Court  proceeded  ex  parte  against  them. 

The  other  defendants  united  in  disputing  the  alleged  adop- 
tion of  plaintiff  and  farther  contended  that  any  euch  adoption 
was  invalid  by  the  custom  obtaining  among  the  parties.  There 
was  a  further  contest  among  the  defendants  inter  so  as  to  their 
respective  rights,  the  collaterals  admitting  the  right  of  the 
widow  to^a  life-interest  in  the  property  but  denying  the  claims 
of  the  daughter's  son . 

No  less  than  9  issues  were  framed  and  a  decision  has  been 
given  by  the  District  Judge  upon  each  of  them.  As  the  case 
has  been  presented  before  us  on  this  appeal,  we  find  it  unnecessary 
to  deal  specifically  with  all  these  points,  and  wo  need  say  no 
more  than  that  the  District  Judge  found  that  plaintiff  had  been 
duly  adopted  by  Tulsi  Ram  ;  that  this  adoption  was  valid  by  the 
personal  law  of  the  parties,  {i.e.  Hindu  Law)  and  that  defen- 
dants had  failed  to  prove  any  customary  rule  obtaining  among 
them  to  the  contrary  ;  that  the  property  was  ancestral  and  that 
therefore  it  was  not  competent  to  the  deceased  after  admitting 
plaintiff  into  his  family  as  an  adopted  son,  to  gift  any  part  of 
the  property  to  a  futuro  son  of  his  daughter  ;  that  the  collateral 
had  no  locus  standi  to  object  to  plaintiff's  adoption  ;  and  finally 
that  the  deceased's  widow  had  been  given  by  plaintiff  sufficient 
property  for  her  maintenance.  The  District  Judge  accordingly 
decreed  pl?,intiff's  claim  in  full  with  costs  agamst  defendants 
Nos.  11 — 18,  (i.e.,  the  collaterals  of  the  deceased). 

From  this  decree  an  appeal  has  been  preferred  to  this  Court 
ostensibly  on  behalf  of  the  widow,  the  collaterals  and  Balu 
Ram,  but  Mr.  Dwarka  Das,  who  represented  all  the  appellants, 
informed  us  that  the  widow  and  collaterals  were  not  really  con- 
testing the  esse  any  further,  as  they  had  resigned  all  claims  in 
favour  of  the  daughter's  son,  Balu  Ram.  The  latter  is,  there- 
fore, really  the  sole  contesting  appellant.  The  position  now 
taken  up  by  the  latter  is  that  he  and  Kundan  Lai  are  entitled, 
under  the  deed  executed  by  Tulsi  Ram  on  the  8th  December 
1898,  (which,  Mr.  Dwarka  Das  insists,  must  be  regarded  as  a 
will),  to  an  equal  half  share  in  the  property.  In  order  to  estab- 
lish this  position  Mr.  Dwarka  Das  contended  (1)  that  tho 
property  was  not  ancestral  and  could  therefore  be  alienated  by 
Tulsi   Ram  as  he  pleased  ;  (2)   that  Kundan  Lai  had  not  been 
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adopted  by  Tnlsi  Rain  ;  (3)  that  Buch  adoption,  even  if  its  factum 
was  proved,  was  invalid  by  the  custom  of  the  parties  ;  and  (4) 
that  in  any  event,  «ven  if  the  property  were  held  to  b_'  ancestral 
and  the  adoption  were  found  to  be  valid,  it  was  competent  to 
Tulsi  Ram  to  devise  the  property  as  he  did. 

It  was  further  urge!  on  behalf  of  the  widow,  that  certain 
ornaments  that  were  found  in  ths  shops  after  the  death  of  Tnlsi 
Ram,  belonged  to  the  lady  as  her  Stridhan  (ground  No.  12  of 
the  grounds  of  appeal).  This  last  point  may  at  once  be  disposed 
of  with  the  remark  that  not  one  word  was  said  about  it  in  the 
lower  Conrt. 

No  claim  was  preferred  to  the  ornaments  and  as  a  result  no 
issue  was  framed  upon  the  subject.  It  is  absurd  to  urge  for  the 
first  time  in  this  Court  that  whatever  ornaments  were  in  the 
shop  at  the  time  of  Tulsi  Ram's  death  must  be  regarded  as  the 
personal  property  of  the  widow.  In  all  probability  these  orna- 
ments had  been  taken  in  pledge  by  the  deceased,  but  whether 
they  were  so  taken  or  not,  there  is  not  an.  iota  of  evidence  to 
support  the  plea  now  raised.  Mr.  Dwarka  Das  had  to  admit  that 
he  could  not  support  liis  contention  by  anything  upon  the  record 
and  that  the  claim  was  one  that  hal  never  been  urged  in  the 
lower  Court.     We,  therefore,  decline  to  consider  it. 

Reverting  then  to  the  pleas  urged  on  behalf  of  Balu  Ram, 
we  may  at  once  say  that  we  are  on  all  poiats  in  entire  accord 
with  the  District  Jndge. 

The  contention  that  the  property  was  not  ancestral  wa*  not 
urged]  in  the  Court  below.  Plaintiff  asserted  that  the  property 
was  ancestral,  and  Uttam  Chand,  defendant  (who  apparently 
represented  the  other  collaterals),  admitted  that  it  wa',  (p.  74). 
To  a  similar  effect  is  the  admission  of  defendant's  Pleader,  Pandit 
Hirde  Narain  (p,  80)  and  it  was  upon  the  objection  of  this  Pleader 
that  Balu  Ram  was  impleaded  as  a  co-defendant.  After  the 
latter  was  impleaded,  no  objection  was  taken  on  his  behalf  to 
the  effect  that  the  property  was  not  ancestral,  and  the  case 
went  to  trial  upon  the  assumption  that  the  property  was 
ancestral.  The  District  Judge  wa9  therefore  fully  justified  in 
assuming  for  the  purposes  of  his  judgment  (p,  104,  F.  10) 
that  the  property  was  admittedly  of  that  character.  Even  in 
their  grounds  of  appeal  to  this  Court,  13  in  number,  it  is  not 
alleged  in  express  terms  that  the  property  was  not  ancestral. 
In  these  circumstances  we  are  of  opinion  that  it  is  too  late  now 
for  appellants  to  urge  the  contrary,  and  that  the  property 
must  be  taken  to  be  ancestral. 
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Then  as  to  the  factum  of  plaintiff's   adoption.     The  evidence 
on  this  point  is,  we  think,   conclusive.     A  number  of  witnesses, 
of  whom   two  at   least  are     collaterals   of  the   deceased,  have 
testified  to  the  fact  that  plaintiff  was  formally  adopted  by   Tulsi 
Ram,   that    sweetmeats   (laddus)  were  distributed  and  that   the 
brotherhood  assembled  to  witness  the  ceremony.     This  evidence 
has  been    believed   by   the   D  strict    Judge,  and  as  it  is  amply 
corroborated    by   the  eutries   in    the  deceased's  bahis,    by   the 
School  Register  of  Kaithal   and  lastly  by  the  deei    executed  by 
Tulsi    Ram   on  the  8th  December   1898,  we  see    no  rjason  for 
discrediting  it.     In  the  deed  last  referred  to  Tulsi  Ram  distinctly 
asserts  that  he  has  adopted  Kuudan  Lai  and  has  dnly  "  perform- 
ed ceremonies  regarding  adoption   and  distributed  sweetmeats 
u  among  the   members   of  the  family   and  brotherhood."     There 
is  no  question  as  to  the  authenticity  of  this  deed on  the  con- 
trary, appellant,  Balu  Ram's  whole  case   is  founded  upon  it, 
and  it   is  admitted  that   it  was  registered  in  due  couise  by  Tulsi 
Ram.     In    face  of   this   evidence,  oral    and    documentary,  it   is 
impossible  to  hold  that  the   adoption  did  not   in  fact  take  place. 
Then    we    have    a   large  number  of   post-cards   (exhibits   P.  6 
—p.    23),     from     which    it     is     evident     that     Kuudan     Lai 
was   regarded  by  Tulsi  Ram  as   a  person  intimately  connected 
with  him  and  with  his  business  ;  and  the  obvious  inference  from 
the  terms   and  expressions  used  is  that    he  was  treated  as  a  son 
by  the  latter  during  his  life-time. 

The  validity  of  the  adoption  is  even  more  clearly  proved. 
Plaintiff  was  a  collateral  related  in  the  fourth  degree  to  Tulsi 
Ram  and  a  large  number  of  witnesses,  many  of  them  defendants' 
own  witnesses,  have  deposed  that  the  adoption  of  a  collateral 
is  valid  by  the  custom  obtaining  among  Bhabra  Jains.  No 
doubt,  this  is  the  only  instance  that  has  occurrod  among  Bhabras 
of  Kaithal,  but  it  mnst  be  remembered  that  there  ore  compara- 
tively few  Bhabras  in  that  place,  about  7  or  8  families  in  all. 
On  the  other  hand,  it  has  been  shewn  that  Bhabras  of  the 
neighbouring  districts  of  Ambala  and  Delhi  freely  adopt  sons, 
and  prima  facie  there  would  seem  to  be  no  reason  why  Jains, 
who  are  Hindus,  though,  in  some  respects,  not  orthodox  Hindus, 
should  not  observo  a  practice  which  is  very  common  among 
Hindus,  The  evidence  before  us  proves  beyond  all  doubt  that 
an  adoption  of  this  kind  is  well  roco^nised  by  the  Bhabra  Jains 
nnd  we  hold,  therefore,  that  the  validity  of  plaintiff's  adoption 
has  bet  n  e-tablishod. 


i 


Tho  last  qmstion  is   whether  in  view  of  the  fucts  that  the 
perty    was  ancestral  und  that  plaintiff  had  been  duly  adopted 
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as  his  son,  ifc  was  competent  to  Tulsi  Ram  to  devis9  part    of    the  j 
ancestral   property  to   bis  daughter's  son  ?     Jt  is    to  ba   b>rae  j 
in  mind   that   at  the  time  when  the  deed  was    executed  (t.«.,  on 
the  8th  December  1898),  Tulsi  Ram's   daughter   had    not   given 
birth  tD  a  son,  aud  that  the  appellant,   Bain  Ram,    was  not   born 
till   about    1904.      Long   before   that    date,    plaintiff   had    been 
adopted   by  Tulsi    Ran    and  the  result   of   that   adoption   was 
(as  pointed   out  in  No.    20  P.   JR.,   J  897    (*)  )   to  make  plaintiff 
a  co-parcener  with    Tulsi    Ram   in    the   joint    family   property.  : 
"When   he   became   a     co-parcener   the  appellant,  Balu  Ram  was 
not  in  existence    and    he    could   not  therefore   be   said   to  have 
acquired  any  right  in    the    property    at  that   time.     Moreover, 
the  deed  of  lb98,  which   purports    to  give   him   a  share  in  the 
property  is  (as  ^lr.  Dwarka    Das   has    throughout  his   argument 
quite  rightly    desciibed  it)   a  will,   and   as   such   it  could   only 
operate  from  the  date    of  the  testator's  de  lh.    But  before   the 
testator  died,  plaintiff  bad  become  a  co-parcener  with  him   in  the 
estate    and  it   was   therefore   incompetent    for    the   testator   to 
bequeath  or   devise    any   part   of    the  co-parcenary  property    in 
plaintiff's   presence,  as    it  would  have  been  for  him  to  do    so  if  a 
natural   son  had  been  born  to  him.     As  observed   by    Mayne   in 
his  work  on    "  Hindu  Law  " — 

"  A  member  of  an  undivided  family  cannot  bequeath  even 
"  his  own  shire  of  the  joint  property  because  at  the  moment  of 
11  death,  the  right  by  survivorship  is  at  conflict  with  the  right  by 
"  devise.  Then  the  title  of  survivorship,  being  the  prior  title, 
11  takes  precedence  to  the  exclusion  of  that  by  devise  "  (para- 
graph 417). 

Plaintiff  contends  that  in  point  of  fact  he  was  actually 
adopted  prior  to  the  execution  of  the  deed  of  the  8th  December 
1898,  but  in  our  opinion  it  is  immaterial  whether  the  adoption 
did  or  did  not  precede  that  deed.  In  either  event  it  is  not 
denied  that  the  adoption  (if  it  took  place,  as  we  hold  it  did) 
occurred  many  years  before  Balu  Ram's  birtb,  and  onoe 
plaintiff  had  been  adopted,  he  became  entitled  to  the  whole  of 
Tulsi  Ram's  ancestral  property  in  tbe  absence  of  any  proof 
that  any  one  else  had,  prior  to  plaintiff's  adoption,  acquired 
a  vested  right  to  any  part  thereof. 

We  accordingly  agree  en  all  points  urged  before  us  with 
the  District  Judge  and  we  dismiss  this  appeal  with  costs  against 
all  the  appellants. 

Apfeal  dismissed. 


(*)   20  P.   R.  1897  \Kapur  Chand  v.  Narinjan  Lai). 
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No.  75. 

Before  Bon.  Sir  Arthur  Reid,  Kt.  Chief  Judge. 

GAD  D  U— (Plaintiff) — A  PPE  LL  AN  T, 

Versus 

RIJHA  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1169  of  1910. 

Adhsalidar — Kangra  District — Status  of. 

Held,  that  the  plaintiff  adhsalidar  had  failed  to  prove  that  his  status  was 
higher  than  that  ascribed  to  adhsalidars  in  paragraph  58,  Ly all's  Kangra 
Settlement  Report,  and  that  he  was  consequently  not  a  full  co-proprietor  with 
defendant,  the  girth  cultivator. 

Appeal  from  the  order  of  P.  Thompson,  Esquire,  Divisional 
Judge,  Hoshiarpur,  dated  24<th  May  1910. 

Sukh  Dial,  for  appellant. 

Tek  Chand,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  ;■— 

\2th  April  1911.  Sir  Akthdr  Reid,  C.  J. — The  appellant  an   adhsalidar  having 

failed  in  the  Revenue  Courts  to  obtain  paitition  of  the  land 
in  suit,  has  sued  foi  a  declaration  that  he  is  full  proprietor  and 
is  entitled  to   retain  possession  as  proprietor. 

In  paragraph  58  of  Ly  all's  Kangra   Settlement  Report  adh- 
Bali  is  defined  as    implying  partnership   in  payment   tf  revenue, 
and  sanjhi  as  implyiug  partnership    in  payment    of  revenue   and 
#  cultivation. 

In  1851  and  1868  aihsalidar  was  recorded  as  proprietor 
with  the  girth  cultivator  aud  ho  lias  admittedly  paid  half  the 
revenue  and  taken  one-fouith  profits  ever  since  he  became  adhsali- 
dir  several  yeais  after  the  girth  obtained  possession. 

The  result  of  the  adhsalidar  obtaining  the  decree  he  seeka 
will  be,  that  the  respondents  position  will  be  altered  for  the 
worse. 

The  latter  now  pavs  half  the  reveuuo  and  obtains  three- 
fourth  profits.  Ho  will  pay  half  the  revenue  and  obtain 
half  profits  of  the  whole  land,  as  he  will  be  deprived  of  half 
the  land.  The  only  authority  cited  by  the  learned  advocate 
for  the  appellant  is  Bhagivaf  Sahai  v.  Bipin  Bihari  Mitter  (') 
and  section  111  of  the  Land  Revenue  Act, 

In  the  Calcutta  c;ise  their  Lordships  of  the  Privy  Council 
held  that  although  a  mokarari  lease  was  in   certain  contingencies 

<»■"■■'  ■  ■ — . 

i1)  (11)10)  /.  L.tl.  37  Cal.  918,  P.  C. 
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liable  to  forfeiture  the  lessee's  title  was  permanent  and  the  rights 
incidental  to  it,  must  be  those  attached  to  it  as  it  existed,  in- 
cluding the  right  to  partition,  without  reference  to  what  might 
be  lost  in  the  future  under  changed  circumstances.  A  mokarari 
lease  conveys  a  title  obviously  different  from  that  of  an  adhlapidar 
who  has  nothing  to  do  with  the  cultivation  and  merely  obtains 
part  of  the  profits  as  consideration  for  paying  part  of  the 
revenue. 

Paragraph  58  of  the  Settlement  Report  runs—"  supposing  it 
M  can  be  shown  which  of  the  two  parties  in  a  holding  is  the 
•'  original  proprietor,  tcaris,  then  I  observe  that  present  native 
"feeling  attaches  little  weight  to  the  claims  of  the  other,  i.e., 
"  the  adhsali  or  sanjhi.  It  presumes  that  the  propiie'or  ad- 
11  mitted  bira  of  his  own  free  will  to  the  partnership  aid  can 
14  dissolve  it  when  he  likes."  In  the  present  case  it  has  been 
amply  proved  that  the  girth  was  the  original  proprietor. 

Section  111  of  the  Revenue  Act  merely  provides  that  any 
joint  owner  of  land  or  joint  tenant  of  an  occupancy  tenancy 
may  apply  for  partition. 

This  does  not  in  my  opinion  help  the  appellant  who  has 
failed  to  prove  that  he  is  a  joint  owner  or  a  joint  tenant.  As 
remarked  by  the  District  Judge  he  ?vas  erroneously  recorded 
as  proprietor  and  that  error  has  at  la3t  been  corrected. 

In  the  absence  of  any  more  authoritative  definition  of 
the  appellant's  status,  I  accept  that  cited  above  from  the  Settle- 
ment Report  which  in  usually  accepted  as  a  very  able  and 
accurate  compilation  of  the  Kangra  custom  and  tenures. 

The  appellant  has  in   my   opinion   signally  failed   to   prove 
that  he  has  proprietary  rights  in  the  land  in  suit. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No-  76. 

Before  Hon.  Sir  Arthur  Reid,  Kt.  Chief  Judge. 

ZIA-UD  DIN— (Plaintiff)— APPELLANT, 

Versus 

GOB1ND  RAM-(Defendakt)- RESPONDENT, 

Civil  Appeal  No,  218  of  1911. 

Landlord  and  tenant— suit  in  ejectment— notice  to  quit  specified  in  lease- • 
denial  of  landlord's  title  by  defendant  lefore  suit. 

Held,  that  irl  a  suit  by  a  landlord  for  ejectment  of  a  tenant  no  notice  of 
determination  of  tenancy  is  necessary,  where  the  defendant  has  prior  to  the" 
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suit  being  brought,  denied  the  plaintiffs  title  as  landlord  and  the  validity  of 
the  lease,  notwithstanding  that  the  lease  specifies  such  notice. 
Haidri  Begum  v.  Nathu  (l),  followed. 

Further  appeal  frim  the  or<ler  of  Si.  H.  Ha>rison,  Esquire,  Divi- 
sional Judge,  Ambala  Division,  at  Ambala,  dated  the  28th 
October  1910. 

Muhammad  Iqbal,  for  appellant. 

Ganpat  Rai,  for  respondent, 

The  judgment  of  the  learned  Judge  was  as  follows  ;— 

\§t\  April  19H-  Sir;  Artuor  Reid,  C.  J.— The  bower   Appellate   Court  found 

in  favour  of  the  plaintiff-appellant's  title  but  dismissed  the  suit 
and  appeal  on  the  ground  that  the  notice  specified  in  the  leases 
found  to  have  been  executed,  had  not  been  given  by  the  ap- 
pellant. The  latter  alleged  in  his  plaint,  dated  December  2nd. 
190.),  that  his  title  bad  been  denied  by  the  defendant-respon- 
dent on  the  1st  August  1908.  This  allegation  was  not 
traversed  in  the  written  statement,  which  denied  the  appellant's 
title  and  alleged  that  the  leases  had  been  executed  on  false 
pretences. 

Under  these  circumstances  further  evidence  of  the  denial 
of  title  was  in  my  opinion  unnecessary  and  the  ruling  in 
Haidri  Begum  v.  Nathu  (')  that  under  the  circumstances 
notice  was  unnecessary,  is  directly  in  point. 

I  decree  the  appeal,  set  aside  the  decree  of  the  Lower 
Appellate  Court  and  remand  the  appeal  under  Order  XL! 
rule  23,  of  the  Code  of  Civil  Procedure,  for  decision  of  any  other 
points  involved  in  the  Second  issiue  framed  by  the  Court  of 
first  instance. 

Court-fee  on  the  memorandum  of  appeal  here  will  be 
refunded  and  other  costs  will  be  costs  in  the  cause. 

Appeal  accepted. 

No.  77. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  Eon.  Mr. 
Justice  Rattigan,  and  Eon,  Mr.  Justice  Ghevie. 

P— PETITIONER, 

Versus 

P— RESPONDENT. 

Matrimonial  Caee  No.  8  of  1910. 

Divorce -Petition  by  husband  against  wife  who  had  a  child  330  days  after 

date  of  last  access— proof  of  adultery— legitimacy   of    child— Indian  Evidence 

Act,  I  of  1672,  section  112. 


(>)  (1895)  /.  L.  R.  17  All.  45, 
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Where  the  husband  prayed  for  a  divorce  from  his  wife  on  the  sole 
ground  that  the  latter  had  given  birth  to  a  child  333  days  after  last  co-habita- 
tion between  them  and  the  Court  found  that  she  had  done  so  330  day9  after 
the  last  co-habitation  and  that  there  was  no  evidence  at  all  to  prove  im. 
morality  on  the  part  of  the  wife,  or  adultery  with  any  particular  pt-rson— 

Beld,  that  there  being  no  inherent  impossibility  of  gestation  of  330  or 
333  days  after  co-habitation  this  fact  alone,  tho'  suspicious,  was  not  conclu- 
sive as  to  the  wife's  adultery,  and  that  the  child  must  be  hold  to  be  legitimate 
having  regard  to  section  112  of  the  Evidence  Act. 

Case  referred  by  M,  H.  Harrison,  Esquire,  Divisional  Judge,  Ambala 
Division,  with  his  No.  2494-Cr ,  dated  the  8th  October  1910, 
under  section  1 7  of  the  Indian  Divorce  Act,  1869. 

Balwant  Rai,  for  petitioner. 

Grey,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  — 

Rattigan,  J.— -This   case   cornos  before  us   under   section  17  22nd  April  191], 

of  the  Indian  Divorce  Act,  1869  for  confirmation  of  tho  decree 
of  the  Divisional  Judge  of  Ambala  (acting  as  the  District 
Judge  for  the  purposes  of  the  Act),  dated  the  23rd  September 
1910. 

The  learned  Judge,  whose  decree  for  diesolation  of  the 
marriage  subsisting  between  the  petitioner  and  the  respondent 
we  are  asked  to  confirm  has  held  that  the  adultery  of  the  respon- 
dent with  some  person  unknown  is  established  from  the  fact  that 
the  petitioner,  the  husband  of  the  respondent,  had  admittedly 
had  no  access  to  bis  wife  for  a  period  of  at  least  330  days  prior 
to  the  birth  of  a  male  child.  The  petitioner  admits  that 
he  had  connection  with  his  wife  on  the  night  of  the  25th 
April  1909  and  left  her  the  next  day,  and  tho  wife  in 
her  pleadings  admits  that  her  husband  had  no  access  to  her 
after  the  '29th  April  1909.  It  is  also  a  fact  beyond  all 
dispute  that  the  wife  gave  birth  to  a  male  child  on  the  25th 
March  1910.  The  parties  are  clearly  hostile  tooach  other  and 
we  see  no  reason  to  distrust  these  admissions  on  the  ground 
of  collusion.  The  case  has  been  contested  strenuously  through- 
out the  proceedings  in  the  Court  below  and  also  in  this  Court, 
and  wo  are  satisfied  that  the  parties  are  not  in  league  for  the 
purpose  of  deceiving  the  Court.  We  accordingly  accept  it  as 
an  established  fact  that  the  husband  had  no  access  to  his  wife 
after  the  29th  April  1909  at  the  latest.  The  child  was  born 
on  the  25th  March  1910,  or  some  330  days  after  the  date 
when  the  husband,  according  to  the  wife,  last  had  access  to 
her.  There  is  absolutely  no  evidence  on  the  record  to  prove 
immorality  on  the  part  of  the   wife  or  adultery   with    any  parti- 
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cular  person.  In  his  original  petition  the  husband  stated  the 
above  facts  and  added  that  he  did  not  know  the  name  of  the 
alleged  adulterer  though  he  had  made  efforts  to  discover  it. 
This  was  apparently  not  a  true  statement  of  the  case,  as  his 
legel  adviser  subsequently  admitted,  that  the  petitioner  hai  in 
fact  made  no  efforts  to  discover  the  identity  of.  the  alleged 
adulterer.  The  petition  was  Bled  in  Court  on  the  21st  May  1910, 
and  the  sole  ground  upon  which  the  Court  was  asked  to  infer 
adultery  on  the  part  of  the  respondent  was  that  "  ths  petitioner 
could  not  possibly  ba  the  father  "  of  the  child  who  was  born 
on  the  25th  March  1910.  At  a  later  stage  the  petitioner  asked 
to  be  allowed  to  amend  his  petition,  as  he  had  reason  to  be- 
lieve that  the  respondent  had  committed  adultery  with  one 
W.  Y.  Austin,  between  January  and  March  1909  or  thereabout. 
The  petition  was  allowed  to  be  amended  accordingly  and  the 
petitioner  endeavoured  to  substantiate  his  allegations  against 
the  co-respondent  but  unsuccessfully,  and  the  result  was  that 
on  the  17th  September  1910  the  petitioner  prayed  to  be  allowed 
to  withdraw  all  charges  against  the  co-respondent  and  tendered 
an  apology  to  the  latter  for  imputations  made  against  h?m. 
The  Court  thereupon  dismissed  the  case  as  against  the  co- 
respondent and  directed  the  petitioner  to  pay  Rs.  500  to  him 
as  costs.  Before  proceeding,  we  may  here  observe  that  the 
adultery  alleged  to  have  been  committed  by  respondent  with 
Mr.  Austin  is  said  to  have  taken  place  in  January,  February 
or  March  1909  and  that,  other  corsidoiations  apart,  the  child 
born  on  the  25th  March  1910  would  be  even  less  likely  to  bo 
the  child  of  that  person  than  of  the  petitioner,  who  admits  that 
he  had  connection  with  his  wife  on  the  25th  April  1909.  The 
case  against  Mr.  Austin  having  b3en  dismissed  as  entirely 
without  foundation,  the  charge  of  adulteiy  against  the  res- 
pondent rests  admittedly  on  the  bare  fact  that  she  give  birth 
to  a  child  330  days  (as  she  alleges)  or  333  days  (as  petitioner 
alleges)  after  the  dato  when  petitioner  last  had  access  to  her. 
This  is  the  sole  ground  upon  which  she  is  accused  of  adultery 
and  it  is  admitted  that  there  is  no  other  evidence  to  support 
that  charge.  The  learned  District  Judge  concedes  that  "  a 
"  period  of  gestation  of  330  or  333  is  not  proved  to  be  medically 
"  impossible,"  but  he  holds  nevertheless  that  adultery  is  es- 
tablished by  reason  of  certain  circumstances  which  tend  to 
show  that  the  respondent  and  her  mother  wo:e  not  aoting 
bond  fide.  These  circumstances  are  as  follows  :— (1)  There  was 
regular  correspondence  botween  the  wife  and  husband 
between  April  1909  and  March  1910,  but  not  one  word  is 
to  be  found    therein    as     to    the   wife   being  pregnant,    until 
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the     telegram   was    despatched     on    the    25th    March       1910 
announcing  the  birth  of  the  child  ;    (2)  the  birth   of  the    child, 
had   it   been   conceived   in    April    1909,  should  in  the    ordinary 
way  have  taken  place    in   January    1910    but   no     arrangements 
were  then  made   for   its    arrival  ;    (3)    the  respondent   and     her 
mother  woald  hardly  have  risked  a  long  journey     from    Bareilly 
to  Simla  at  a  time  when  the  birth  of  the  child  was  already    some 
six  weeks  overdue  ;   (4>)  the    Doctor  who   attended  the    respon- 
dent during  her  confinement  was   not   imformed  that    gestation 
was  very  considerably  protracted  ;  on  the   contrary,   he   was  led 
to  understand  that  there  was  nothing  abnormal  ;  (5)  the  answ  er 
sent  by  the  respondent  (p.  8;    to  her  husband's  telegram  (p.  7) 
shows  a  guilty  consc;ence.      We  might    further   add     th*t   the 
evidence  of  the  said  Doctor   (Mr.  Mnnrowd,  Assistant    Surgeon) 
is   thxt,  the   child    wei^h-^d   about   7   lbs    and  appease!  to  be    a 
normal  280  dtys'   child. 

These  are  all  fac.s  which  throw  very  considerable  doubt 
npon  the  honesty  and  truth  of  the  rospDndent's  assertion  that 
the  petitioner  is  the  father  of  the  child.  But  the  question 
remains  whether,  in  the  ab9enoe  of  any  other  evidence  upon 
the  point,  we  are  justified  in  holding  that  the  child  is  not  the 
child  of  the  petitioner,  simply  because  it  was  born  330  or  333 
days  after  he  had  had  access  to  his  wife.  Section  112  of  the 
Indian  Evidence  Act,  1872  provides  that  "  the  fact  that  any 
"  person  was  born  during  the  continuance  of  a  valid  marriage 
"  between  his  mother  and  any  man,  or  within  280  days  after 
"  its  dissolution,  the  mother  remaining  unmarried,  shall  be  con- 
"  elusive  proof  that  hj  is  the  legitimate  son  of  that  man  nn- 
"  less  it  can  be  shown  thit  the  parties  to  the  marriage  had  no 
"  access  to  each  other  at  any  time  when  he  could  have  been 
u  begotten."  In  view  of  this  imperative  provision  of  Law,  we 
must  assume  that  the  child  born  on  the  25th  March  1910  was 
the  legitimate  son  of  the  petitioner  unless  we  are  satisfied  that 
he  could  not  possibly  have  been  begotten  330  or  333  days  before 
the  dale  of  his  birth.  Furthermore,  we  cannot  assume,  in  the 
absence  of  any  other  evidence,  that  the  respondent  has  com- 
mitted adultery,  unless  it  is  established  that  the  child  born 
330  or  333  days  after  the  petitioner  and  respondent  last  had 
access  to  each  other,  could  not  possibly  be  the  child  of  the 
petitioner. 

Upon  this  question  we  must  necessarily  look  for  guidance 
to  the  views  of  medical  experts,  and  here  we  find  a  very  con- 
siderable dirergence  of  opinion.    Taylor  (Medical  Jurisprudence 
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volume    2,   pp.    58,  59,    6th    edition)    suras    np  the  question  as 
follows  :— ■"  It  will  be  perceived   from  the  conclusions  drawn   by 
"  Reid  that  he  admits   a  variation    of   23    days,  i.e.,   fiom   270 
"  days  (the  shortest  period)    to  293   days,  the    longest    known 
"  to  himsel:  from   a   single   intercourse.      There    appears     to  be 
*'  no  valid     reason     why    the  variation  should     not      be  even 
°  greater  than  that  which  is  here  assigned,   and  why     the   dura- 
"  tion  of  pregnancy  might  not   extend     occasionally   to   296   and 
"  even  to  301  days.     It  is  merely  a   question     of   individual  ex- 
u  perience.     An  accoucheur  admitted  a  variation  of  23  days,  and 
u  who   hid    known   gestition  to  be  protracted  4o  the  293rd    day 
"  after  intercourse  would  hesitate  to  pronounce    a    child   illegiti- 
mate merely  because  it  had  been  born  on  the  296ih  or  the  309th 
"  day  after  the  possible  access  of  the  husband      Duncan    places 
"  his  average  from  one  set  of  cases  at  275  days,  and  from   another 
"  set  at  278  days,  but  he  allows  that  gestation   may  be  extended 
"  four  weeks  beyond  these  limits.     Taking  the     shortest  period 
"  and    adding   to   it  28  days,  this  would  make  a  possible  exten- 
"  sion  of  gestation  to  303  days  or  43  weeks  and    2    d  lys.     There 
11  is  no   doubt   a  limit   to  gestation,  but  it   is  not  in  our  power   to 
"fix  it ;  hence  we  find    obstetric   writers   of  repute    adopting 
"  periods  which  have  no  point  of  agreement  among    themselvos. 
"  Some  stop  short  at  280  days  ;  others,  like   Reid  fix  the   maxi- 
"  mum    yet   known   at    293   days.      Murphy   allows   from    his 
"  exparience  at  least  324  d<iys,  and  Meigs  considers  that  gestation 
•'  may  be  continued  to  12  months  or  365    days  (obstit,  the  science 
"  and   the   Article  1849,  p.  19i).     The  fact  is  the  term   hat  not 
u  yet  been  fixed  even  approximately  by  medical  science  ;  hence   in  a 
"  disputed  case,  other  circumstances  mast  be  looked  to   in  order 
11  to  lead  a  Court  of  law  ti  a  safe  decision.     It  is  at  present   hope- 
"  less  to  reconcile  the   conflicting  medical   opinions  ivhich   exist  on 
"  the   subject    of  duration  of  pregnancy  in     the    human  female. 
"  Thzre   is  in  ieed  only  one   point  on  which  all  modem   observers 
"  agree,  namely,  that  the  period  cannot    be    limited   to    a   [certain 
"  number  of  days,    but   that   it  is  liable  t)  variation  according  to 
"  circumstances  but  little  understood." 

Wharton  and  Stdls  "  Medical  Jurisprudence,"  which  is 
a  standard  work  in  the  United  States  of  America  has  the  follow- 
ing remarks  on  this  subject :— "  If  wo  estimate  the  duration 
"  of  the  gestation  from  the  last  coition,  we  find  six  cases  referred 
"  to  in  the  last  named  article  by  Winckel,  when  the  pregnancy 
"  lasted  more  than  300  days  after  coition.  The  cases  are  cited 
"  from  Schlicbting  as  follows  :-~ 
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"  Days 
after  coition. 

Day% 

after  menses. 

Length 
in  centimetres. 

Weight, 
Grains. 

303 

300 

50 

3-650 

303 

318 

.  4S 

3-312 

312 

290 

53 

3-000 

314 

214 

52 

3-650 

320 

316 

54-5 

4000 

334 

344 

55 

3-875 

295 


"  That  thes^  cases  reported  represent    the   limit   to   which 

"  pregnancy   may   be   protracted  is  improbable.      There  seems 

"  to  be  no  evident  reason  why  pregnancy  should    last    334    days 

"  after   coition,    and   not   be  protracted  another  day.     Nor  does 

11  the  limit  of  protraction   after  the  cessation    of    the    menses 

"  seem  to   be    any  more   strictly   limited  ;   this    same    case   of 

"  Schlichting  exceeding  the  next    longest   quoted   above     by   six 

"days.     A  number  of  other  cases  of   protraction  of    pregnancy 

"  have  been  reported,   some  of   them    lasting    over    still    longer 

11  periods  of  time,  but  there  seems  to  be   reason   for    questioning 

"  the  condition  of  the  woman    as   to  the  other  factors    bearing 

"  upon  the  estimate   of   the   duration.     In  Tucker's    Elements 

M  of  Midwifery  reference  is  »made  to  two  such  cases,  one  lasting 

"  365  days  and  the  other  372   days  ;   and  Meigs   cites  one    case 

u  of  420  days,     Jaffe  describes  one   of  365  days  in   which    the 

"  development   and   measurements   corresponded   to   the  length 

"  of    protraction.      Less    probable    cases     have    been   reported 

M  extending  over  440  days,  476  days  and  500  days.     The  Legis- 

M  lition    of   Pennesylvannia   has   sanctioned   one    year   as    the 

41  longest  period  of  indulgence  whinh  the   law   allows   a    married 

"  woman  who  has  a  child   in   the   absence   of    her  husband.     If 

"  she  cannot  show  that  he  was  in  her  company  or  was  within  the 

"  colonies  between  the  eastern  most  parts  of  new   England     nnd 

"  the  sonthern  most  part    of  North   Carolina   within   12  months 

"  next  before  the  birth  of  the  child,  she  is  deemed   an   adulteress 

"  under  the  4th   section  of   the   Act  of  1705."      The   learned 

authors  sum  up  the  conclusions  as  to  the  limits  of  variation    as 

follows  ;— "  From  the  foregoing  facts  we  can   but  come   to  the 

11  conclusion    that    though  the   normal   period   of  gestation   is 

"  275  to  282  days  from  the  end  of  the  last  menses  or  270  days 

"  from   a  single    coition,   the  pregnancy  may  be  protracted  to  334 

"  days  after  coition  or  344  after  the  menses."     From  these  extracts 

it  is  abundantly  clear  that    there   is  no   inherent    impossibility 

of  a  gestation  of  330  or  333  days  after  coition.     The   respondent 

has   sworn  that   her  menses  ceased   about  the    23rd  April  1909 

and  reckoning  from   that,  the    period  of  gestation     would   in 
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tlie  present  case,  be  338  days  and  here  again  there  is  no 
inherent  impossibility  in  the  truth  of  her  assertion  that  the 
petitioner  is  the  father  of  her  child.  As  there  is  admittedly 
no  other  evidence  in  support  of  the  charge  of  adultery,  we 
must  hold  that  the  petitioner  has  failed  to  prove  that  charge 
which  is  based  simply  and  solely  on  the  ground  that  he  could 
not  prssihly  be  the  father  of  a  child  who  was  born  330 — 333 
days  after  he  last  had  access  to  his  wife.  Under  section  112 
of  the  Evidence  Act  we  are  bound  to  assume  that  this  child 
is  legitimate,  unless  it  is  proved  that  it  could  not  have  been  be- 
gotten of  him.  We  must, 'moreover  decline  to  accept  as  proof 
per  se  of  respondent's  adultery  the  birth  of  a  child  after  the 
lapse  of  that  period,  unless  it  is  shown  that  it  was  inherently 
impossible  for  the  petitioner  to  be  the  father  cf  that  child. 
In  view  of  the  medical  authorities  to  which  we  have  refened 
we  cannot  hold  that  there  is  any  such  inherent  impossibility. 
We  fully  admit  that  the  case  against  the  respondent  is  one  of 
grave  suspicion  and  that  the  conduct  of  herself  and  of  her 
mother  is  strongly  suggestive  of  mala  fides.  But  the  fact  re- 
mains that  as  the  child  may  be  the  off-spring  of  the  petitioner, 
we  are  compelled  to  hold  that  it  is  his  child,  and  that  the 
alleged  protracted  gestation  of  the  respondent  is  not  a  physical 
impossibility  and  therefore  in  itself  no  proof  of  adultery. 

We  accordingly  refuse  to  confirm  the  decree  of  the  District 
Judge,   which  is  hereby  set  aside. 

In  view  of  respondent's  conduct  we  do  not  think  that  the 
petitioner  was  without  justification  in  instituting  the  present 
proceedings  and  we  therefore  leave  the  parti?s  to  bear  their  own 
costs  in  his  Uourt.  The  petitioner  must  however,  pay  the 
respondent  all  arrears  of  alimony  pendente  lite,  as  ordered  by 
the  District  Judge  up  to  date. 

Confirmation  refused. 

No.  78. 
Before  Eon.  Sir  Arthur  Reid,  Kt ,  Chief  Judge. 
MUBAMMAD  HUSAIN— (Plaintiff)— APPELLANT, 

Versus 

GHULAM  MUHAMMAD  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  179  of  1911. 

Custom— Prc-emph'on— Muhalla  Mimaran  alias  Pansatian,  Kaithnl— 
value  of  proof  of  uncontested  instances  and  instances  in  neighbourhood  of  he 
muhalla, 
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Held,  that  the  custom  of  pre-emption  of  houses  exists  in  Muhalla 
Mimaran  alia*  Muhalla  Pansarian,  a  subdivision  of  Kaithal. 

Held  also,  that  instances  of  pre-emption  in  the  neighbourhood  of  the 
muhalla  in  question  may  indicate  the  existence  of  custom  of  pre-emption  in 
that  muhalla  and  that  uncontested  instances  are  by  no  means  worthless 
evidence  of  the  existence  of  right. 

71  P.  JR.  1905  ('),  38  P.  ft.  1906  (2),  99  P.  ft.  1906  {*),  120  P.  R. 
1906  (4),  67  P.  R.  1907  .•'),  138  P.  B.  1907  (6),  44  P.  P..  1903  (7)  and 
26  P.  R.  1907  (s,  referred  to. 

Further  appeal  from  the  orler  of  M.  R.  H  trrison,  Esquire, 
I,  G.  S.,  Divisional  Judge,  Amballa  Division,  dated  the  2Mh 
October  1910. 

Dwarka  Das,  for  appellant. 
Lai   Chand,  for  respondent  ts. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Sir  Arthur  Reid,  0.  J.— The  facta  are  staled   in  the  judg-  28th  April  1911* 
ments  of  the  Courts  below. 

The  hoase  of  which  pre-emption  is  sought  is  situate  in 
Muhalla  Mimaran,  a  sub-division  of  Kaithal,  identical  with 
Muh a lla  Pansarian.  Kanshi  Ram  (D.  W.  1)  admitted  that  pre- 
emption of  houses  obtained  in  Muhalla  Pansarian  and  that  his 
father  sued  for  pre-emption  of  a  house  in  that  muhalla  and 
obtained  a  decree.  Bhiku  Mai  (P,  W.  1)  corroborated  this 
evidence.  Rahim  Bakhsh,  the  purchaser's  agent,  admitted  that 
Kanshi  Ram's  father's  suit  had  been  decreed,  and  that  the 
house,  which  was  the  subject  matter  of  that  suit,  was  sixty 
paces  from  the  honse  now  in  suit.  Jiwan  Mai  (P.  W.  2), 
defendant  in  Kanshi  Ram's  ca3e,  supported  Kanshi  Ram's  evi- 
dence. Radha  Kishen  (P.  W.  3)  deposed  that  his  father  sued 
Narain  Das-13almokand  for  pre-emption  in  Muhalla  Pansariau 
and  got  a  decree.  Abdul  Ghani  (P.  W.  4;  deposed  that  his 
uncle  got  a  house  by  decree  but  did  not  specify  that  it  was  a 
pre-emptive  decree.  On  the  10th  February  1909  a  judgment 
of  the  District  Judge  allowing  pre-emption  of  a  honse  in  another 
muhalla  of  Kaithal  referred  to  two  cases  in  Muhalla  Pansarian. 
Polu  Mai  (D.  W.  2)  deposed  that  a  house  situate  about  100 
paces  from  that  in  suit  was  surrendered  to  him  on  his  issuing 
a  notice  of  pre-emption.  The  sale-deed  shows  that  this  house 
is  situate  in  Muhalla  Pansarian. 

0)  71  P.  R.  1905  (Jai  Devi  V.  Naubat  Rai). 

0)  38  P.  R.    1906  {Dhan  Devi  v.  Kanshi  Ram). 

(3)  99  P.  ft.  1906    (Mamon  v.  Qhauma). 

(4)  120  P.  R.  19UG    (Abdulla  Beg  V.   Walaiti  Begam). 
t5)  07  P.  ft.  1907   (Manohar  Lai  v.  Pars  Ram). 

('')  138  P.  ft.  1907  (Allah  Ditta  v.  Raj  Kumar). 

0)  44  P.  ft.  1903  (Muhammad  Naivat  Khan  v.  Musiammat  Bobo  Sahifo 

(*)  26  P.  ft.  1907  {Than  Singh  v.  Tara  Singh). 
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The  population  of  Kaithal  in  1890  was  a  little  over  14,5CP. 

In  71  P,  B.  1905  (')  it  was  held  that  the  custom  of  pre- 
emption based  on  vicinage  existed  in  Muhalla  Sheikh  Tayyab 
of  Kaithal,  38  P.  B.  1906  (2),  99  P.  P.  1906  ('),  120  P.  P. 
1906  (*),  67  P.  B.  1907  («)  and  138  P.  B.  1907  («)  are  authori 
ties  for  holding  that  instances  of  pre-emption  in  the  neighbour- 
hood of  the  muhalla  in  question  may  indicate  the  existence  of 
custom  of  pre-emption  in  that  muhalla  44  P.  B.  1903  (7) 
and  26  P.  ft".  1907  (8)  are  authorities  for  holding  that  uncon- 
tested instances  are  by  no  means  worthless  evidence  of  the 
existence  of  right. 

The  evidence  on  the  record  establishes,  in  my  opinion,  the 
existence  of  a  custom  of  pre-emption  of  houses  in  the  muhalla 
in  suit,  I  decree  the  appeal  under  order  XLI,  rule  23  of  the 
Code  of  I'i-vil  Procedure,  and  remand  the  appeal  to  the  lower 
Appellate  Court  for  decision  of  the  other  points  involved.  The 
Court  fee  on  the  memorandum  of  appeal  will  be  refunded  and 
other  costs  will  be  coats  in  the  cause. 


NO-  79- 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

KARM  ILAHI  AND  OTHERS— (Plaintiffs) -APPELLANTS, 

Versus 

SULTAN  ALAM  AND  OTHERS— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  13  of  1910. 

Jurisdiction — Civil  or  Revenue  Court— suit  for  declaration  that  plaintiffs 
(Malikan  Kabza;  are  not  liable  to  pay  Bakri  and  Thana  patti  dues,  there 
being  no  custom  under  which  they  are  payable— Punjab  Tenancy  Act,  XVI 
of  1887,  section  77  (3)  (j). 

Held,  following  33  P.  B.  1908  F.  B.  (9),  that  a  suit  brought  by  Malikan 
Kubza  and  non-proprietary  residents  of  a  village  and  owners  of  the  houses 
occupied  by  them  for  a  declaration  that  they  were  not  liable  to  pay  Bakri 
and  Thana  paiti  dues,  there  being  no  custom  as  to  the  realization  of  such 
dues  in  their  district  or  village,  is  not  cognizable  by  a  Civil  Court. 

67  P.  B.  1905  (»;,  distinguished. 


0)  71  P.  ft.  1905  (Jai  Devi  v.  Naubat  Bai) 

(')  38  P.  R.  1906  (Dhan  DeVi  v.  Kanshi  Bam) 

K%)  99  P.  B.  1906  (Mamon  v.  Qhaunsa). 

(  )  120  p.  jR.  1906  (Abdulla  Beg  v.  Walaiti  Begam). 

C)  67  P.  ft.  1907  (Uanohar  Lai  v.  Pars  Bam) 

n  138  P    ft.  19U7  {Allah  Ditto  v.  Bnj  Kumar). 

(')  44  P.  ft.  1903  (Muhammad  Nawaz  Khan  v.  Mussammat  Bubo  Sahib). 

(')  26  P.  B.  1907  (Than  Singh  v.  Tara  Singh). 

/i£  33  P"  R   19C'8  F-  B'  (Gamu  v.  Karim  Khan). 

K  )  67  P.  B.  1905  (Sheikh  Muhammad  v.  Babib  Khan). 
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: 


Further  appeal  from  the  order  of  Khan  Bahadur  Maulvi  Inam  Alt, 
Divisional  Judge,  Jhehim  Division,  dated  the  1st  June  1910. 
Muhammad  Shafi,  for  appellants, 
Sukh  Dial,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Sir  Abtbur  Reid,  C.J. — The  question  for  consideration  is     26th  April  1911. 
whether  the   suit  is    cognizable  by    a  Civil  Court.     The  learned 
advocate  for  the  respondents  does  not  support  the  Lower  Appel- 
late Court's   finding  that  Heatiou  158    (2)  (VI)  of    the  Revenue 
Act  bars  the  suit. 

The  plaintiffs-appellants  alleged  that  they  were  Malikan 
Kabza  and  non-proprietary  residents  of  the  village  and  owners 
of  the  houses  occupied  by  them  and  that  there  was  "  no  custom 
as  to  realization  of  Bakri  and  Thana  patti  dues  "  in  their 
district  or  village  aud  that  they  were  not  liable  to  pay  such 
dues. 

The  plaintiffs  were  examined  and  did  not  say  that  although 
some  inhabitants  of  the  village  were  liable  to  pay  these  cesses 
or  dues,  they  were  not.  The  facts  are  therefore,  distinguishable 
with  those  in  67  P.  B.  1905  (')  and  on  all-fours  with  those  of 
33  P.  B  (F.  B.)  1908  (2). 

The  distinction  from  the  general  rule  in  favour  of  67  P.  B. 
1905  O  drawn  by  the  Full  Bench  in  the  1908  judgment  "  that 
"  although  certain  cesses  were  payable,  the  plaintiffs  were  not 
"  themselves  liable  to  payment  by  reason  of  not  belonging  to 
"  classes  from  which  payment  could  be  claimed  "  does  not  exist 
here. 

The  appeal  fails  and  is  dismissed  with  costs.  Counsel's 
fee  Rs.  32  in  addition  to  Rs.  16  payable  for  the  last  hearing. 

Appeal  dismissed. 

No.  80. 

Before  Bon.  Sir  Arthur  Reid,  Kt.}  Chief  Judge. 

Gfl  CLAM  HUSSAIN— (Plaintiff)— APPELLANT, 

Versus 

'  GANGA  SINGH  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  79  of  1911. 

Pre-emption  — claimed  by  owner  of  adjacent  shop — Punjab  Pre-emption 
Act,  II  of  1905,  section  IS  (I)  seventhly — sale  of  half  property  in  suxt  and 
agreement  to  sell  other  half  not  detrimental  to  pre-emptors  title  to  a  decree. 

0)  67  P.  R.  1905  (Sheikh  Muhammad  V.  Halib  Khan). 
O  33  P.  R.  1908  F.  B.  (Garni*  Y.  Karim  Khan). 
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Held,  that  the  words  "  immovable  property  "  in  section  13  (1)  seventh- 
ly of  the  Punjab  Preemption  Act  include  a  shop. 

Held  also,  that  the  sale  by  the  plaintiff  pre-emptor  of  half  the  property 
in  suit  and  an  agreement  to  sell  the  other  half,  does  not  derogate  from  his 
right  or  disentitle  him  to  a  decree. 

Further  appeal  from  the  order  of  B.  Harcourt,  Esquire,  Additional 
divisional  Judge,  Amritsar  Division,  at  Jullundtir,  dated  19th 
October  1910. 

Claim  :-For  possession  by  pre-emption  of  a  house  situate 
in  Amritsar,  Katra  Bagh  Singh,  Kucha  Tarkhanan  on  payment. 
of  Rs.  650. 

Sukh  Dial,  fcr  appellant, 
Lajpat  Rs.i,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

29th  April  1911.  Sir  Arthur  Reid,  U.  J.— The  Lower  Appellate   Court  has 

dismissed  the  suit  and  set  aside  the  decree  in  plaintiff-appel- 
lant's favour  on  the  ground  that  "  immovable  property  "  in 
section  13  (1)  seventhly  of  the  Pre-emption  Act,  does  not 
include  a  shop. 

No  authority  for  this  conclusion  has  beeu  cited,  but  it  has 
been  said  that  beoauso  a  shop  is  excluded  from  pre-emption,  its 
possession  cannot  give  a  right  of  pre-emption.  We  have  to 
consider  the  terms  of  the  Act,  not  what  the  terms  should  have 
been.  Had  the  intention  of  the  Local  Legislature  been  to  adopt 
the  rule  laid  down  by  the  Lower  Appellate  Court  it  would 
have  been  very  easy  to  frame  section  13  (2)  in  such  a  manner 
as  to  convey  the  intention. 

The  words  ''  in  respect  of  the  sale  of  "  indicate  clearly  that 
a  shop  cannot  be  acquired  by  pre-omption,  not  that  the  posses- 
sion of  a  shop  is  not  a  qualification  for  pre-emption.  Had  the 
words  "  the  sal6  of "  been  omitted,  there  would  have  been 
force  in  the  Lower  Appellate  Court's  argument.  As  it  is,  there 
is  no  force  in  it,  aud  I  have  no  hesitation  in  holding  that 
"  immovable  property  "  in  section  13  (1)  seventhly  includes  a 
shop. 

There  is  no  force  in  the  contention  of  the  Pleader  for  the 
respondents  that  the  property  in  suit  was  a  shop  at  date  of  sale 
or  snit,  or  in  the  contention  that  there  has  been  no  finding  on 
the  question  of  the  existonca  of  a  custom  of  pre-emption. 
There  remains  the  contention  that  the 'plaintiff  appellant  has 
lost  his  right  by  reason  of  a  sale  by  him  of  tlie  property  as 
owDer  of  which  he  sued  for  pre  emption  after  his  decree  had 
been  set   aside  by  the  Lower   Appellate  Court.     He   admittedly 
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sold    half   the    property    at    the   time  alleged  and  executed  an 
agreement  to  sell  the  other  half. 

90  P.  B.  1909  (i)  at  page  344,  and  91  P.  R.  1909  (2)  at 
pages  431,  441  and  442  are  cited  for  this  contention. 

The  dicta  relied  on  go  no  farther  than  that  a  pre-emptor 
may  lose  "  his  so  called  right  "  because  he  has  himself  parted 
with  the  property,  by  reason  of  the  possession  of  which  he 
claimed  the  right,  or  because  the  original  vendee  has  transferred 
the  property  claimed  to  a  person  who  has  rights  of  pre-emption 
in  respect  thereof,  either  equal  or  superior  to  those  of  the 
claimed. 

These  dicta  do  not  go  far  enough  for  the  contention  that 
pale  by  the  pre-emptor  of  half  the  property  in  snit  and  an 
agreement  to  sell  the  other  half,  derogate  from  his  right  or 
disentitle  him  to  a  decree,  and  no  other  authority  has  been 
cited. 

The  plaint  iff  respondent  is  still  owuer  of  property  entitling 
him  to  a  decree  for  pre-emption  and  the  possibility  that  he 
may  after  obtaining  a  final  decree,  cease  to  be  owner  of  that 
property  does  not  destroy  bis  right.  It  is  quite  possible  that 
the  sale  may  not  be  completed. 

No  other  defence  to  the  suit  has  been  pleaded. 

For  these  reasons  I  decree  the  appeal  and  restore  the  deoree 
of  the  Court  of  first  instance  with  costs. 

Appeal  accepted. 

No.  81- 

Before  Hon.  Mr.  Justice  Johnstone. 
FATEH  DIN  AND  OTHEltS— (Defendants)— APPELLANTS, 

Versus 
NIKKA  AND  ANOTHER-(Plaintiffs)— RESPONDENTS. 
Civil  Appeal  No.  1056  of  1910. 

Limitation— suit  for   land,  which   fell   to  plaintiff's  sliare  on  partition— 
adverse  possession— Punjab  Land  Revenue  Act,  XVII  of  1887,  section  122 

Held,  that  when  partition  of  land  takes  place  and  a  particular  field 
allotted  to  B.  remains  in  possession  of  A.,  the  latter  holds  adverse  possession 
from  date  of  partition.  B.  can  during  the  first  3  years  apply  to  the  Revenue 
Court  under  section  122,  Punjab  Land  Revenue  Act  to  be  put  in  possession 
and  during  the  following  9  years  sue  for  possession  in  a  Civil  Court. 


(')  90  P.  R.  1909  F.  B.  (Sanival  Das  v.  Our  Parshad). 

(2)  91  P.  B,  1909  F.  B.  (Uhanna  Singh  v.  Qurbakhsh  Singh). 
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Further  appeal  from   the  order  of  Khan   Bahadur  Khan  Abdul 
Ghafur  Khan,    Khan   of  Zaida,   Divisional   Judge,    Sialkot 
Division,  dated  the  27th  June  1910. 
Zia-ud-Din,  for  appellants. 
Dnni  Chaud,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  t — 

5th  June  \91\,  Johnstone,  J,— In   this   case   it  appears   that  a  partition  of 

the  shamilat  took  place  on  10th.  September  1896.  The  two 
fields  Nos.  280  and  293  fell  to  the  share  of  the  plaintiffs  upon 
that  partition,  but  they  never  succeeded  in  getting  possession 
and  they  filed  their  present  suit  on  5th  October  1909,  i.  e.,  more 
than  twelve  years  after  the  partition  was  confirmed.  The  first 
Court  discriminated  between  the  two  khasra  numbers.  It  held 
that  in  regard  to  field  iSo.  2S0  the  relation  of  landlord  and 
tenant  subsisted  between  the  parties  and  that  therefore  no  suit 
with  regard  to  that  number  was  cognizable  by  a  Civil  Court, 
and  then  it  went  on  to  dismiss  the  claim  as  regards  khasra 
No.  293  on  the  ground  of  limitation.  The  plaintiffs  appealed 
as  regards  both  numbers  to  the  Divisional  Judge,  who  accepted 
the  appeal  reversed  the  lower  Court's  decree  and  gave  plaintiffs 
a  decree  for  possession  of  both  numbers.  The  Divisional 
Judge's  idea  seems  to  have  been  that  the  defendants,  though 
they  remained  in  possession  of  the  land  after  partition,  must 
be  taken  to  be  tenants-at-will  as  recorded  in  the  revenue  paper 
and  that  the  plaintiffs,  because  they  have  been  paying  the 
land  revenue,  have  asserted  their  ownership  and.  have  been 
constructively  in  possession.  Now,  in  my  opinion,  if  the  Divi- 
sional Judge's  view  was  correot  that  the  relation  of  landlord 
and  tenant  existed  between  the  parties,  then  the  suit  would  not 
have  been  cognizable  by  a  Civil  Court  at  all.  But  it  is  unneces- 
sary to  pursue  this  matter,  for  in  reality  plaiutiffs  have  not 
shown  in  any  way  that  they  have  hadj  possession,  constructive 
or  otherwise.  When  a  partition  of  land  takes  place  and  a 
particular  field  is  allotted  to  B.  which  remains  in  possession  of 
A.,  in  my  opinion  from  the  date  of  partition  A.  begins  to  hold 
adversely  against  B.,  and  B.  must,  if  he  wishes  to  preserve  his 
rights,  take  action  within  the  time  allowed  by  law.  In  the 
case  of  land  coming  under  the  Land  Revenue  Act  of  1837  the 
remedy  for  the  plaintiff  in  such  a  case  is  at  any  time  during 
the  first  three  years  to  apply  under  section  122  of  the  Land 
Revenue  Act  to  the  Revenue  Court  to  be  put  in  possession  of 
the  field  which  has  been  allotted  to  him,  or  thereafter,  some 
time  duiing  the  following  nine  years,  to  bring  a  suit  in  the  Civil 
Court  for  possession.     In  the  present  case  the  plaintiffs  haya 
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done  neither  of   these  things  and    therefore  in  my  opinion    the 
suit  is  barred  by  time. 

The  appeal   is  accordingly   accepted   and  the  plaintiffs'   suit 
dismissed  with  costs  throughout. 

Appeal  accepted. 


No.  82. 

Before  Hon.  Sir  Arthur  Reid,  Et.,  Chief  Judge,  and  Hon. 
Mr.  Justice  Kensington. 

MIR  UMAR  ALI  AND   OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

MUSSAMMAT  NASIB-DN-Nr«A— (Plaintiw)-RES- 
PONDENT. 

Civil  Appeal  No.  801  of  1910. 

Decree  (preliminary)— meaning  of— Civil  Procedure  Code,  Act  V  of  1908, 
section  2  (2)— appeal — revision. 

Held,  that,  in  the  definition  of  "  decree  "  in  section  2  (2)  of  the  Civil 
Procedure  Code  of  1908  the  words  "  rights  of  the  parties  "  must  be  taken 
to  be  the  rights  of  the  parties  inter  se  in  regard  to  the  subject  matter  of  the 
suit  and  that  preliminary  orders  passed  upon  :  — 

(a)  an  objection,  as  to  part  of  the  suit,  based  upon  the  terms  of  the 

Pension  Act ; 

(b)  a  question  as  to  how  that  portion  of  the  claim  dealing  with  profits 

is  to  be  determined  ; 

(c)  a  demand  by  defendant  that  security  should  be  taken  from  plain. 

tifE  before  the  case  proceeds  further  ;  and 

(d)  an  allegation  by  the  defendant  that  the  total  Court* fee  stamp 

now  required  from  plaintiff  is    largely  deficient ; 

are  consequently  not  decrees  and  not  appealable. 

Held  also,  that  as  an  appeal  will  lie  from  the  decree  in  the  suit,  the 
Court  must  decline  to  interfere  with  the  orders  on  revision. 

146  P.  R.  1908  (J),  distinguished. 

Miscellaneous  appeal  from  the  order  of  Bhai  Umrao  Singh,  District 
Judge,  Rohtalc,  dated  the  5th  July  1910. 

Shadi  Lai,  for  appellants. 

Mnhammad  Shafi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Kensington,  J. — This   is   an   appeal  from   two  intermediate     17,*  june  1911 
orders  passed  by  the  District  Judge  of  Rohtak  on  the  20th  Jane 

(')  146  P.  R.  1908  (Siri  Dhar  v.  Atnar  Nath). 
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and  5th  July  1910  on  a  series  of  preliminary  objections  raised 
by  the  defendant  at  an  early  stage  in  the  trial  of  a  Civil  suit 
covering  property  of  large  value. 

The  plaint  was  originally  stamped  with  a  Court-fee  of 
Rs.  1,015.  By  the  orders  under  appeal  the  plamtiff  hag  been 
required  to  pay  a  sum  of  Rs.  160  more,  making  her  total  Court- 
fee  Rs.  1,175,  representing  a  valuation  for  jurisdictional  pur- 
poses of  Rs.  40,000  to  Rs.  50,000.  The  objections  raised  by  the 
defendant  were  numerous,  but  they  have  not  all  been  pressed  in 
this  Court.  The  appellant  has  selected  5  points  upon  which 
the  appeal  is  based,  and  the  last  of  these  ha5*  been  given  up  by 
Counsel  at  the  hoariog,  as  having  been  framed  inadvertently, 
without  reference  to  the  alteration  mado  by  order  III,  rule  2 
(i)  of  the  Civil  Procedure  Code  to  the  provisions  as  to  powers- 
of-attorney  iu  the  corresponding  section  37  (a)  in  the  Code  of 
1882.  We  have,  therefore,  to  deal  with  four  points,  raised 
with  reference  to — 

(1)  an   objection    as  to   part  of  the  Suit   based  upon  the 

terms  of  the  Pensions  Act  ; 

(2)  a  question  as  to  how  that  portion  of  the  claim  dealiug 

with  profits  is  to  be  determined  ; 

(3)  a  demand    by  the  defendant  that   security  should  be 

taken  from   the  plaintiff   before   the  case  proceeds 
further  ;  and 

(4)  an  allegation  by  the  defendant   that  the  total  Court- 

fee  stamp  now  required  from  the  plaintiff  is  largely 
deficient. 

Counsel  for  the  defendant  explains  that  he  considered 
himself  bound  to  lodge  this  appeal,  in  case  it  should  hereafter 
be  held  that  the  decision  of  the  District  Judge  on  all  or  any  of 
these  points  amounts  to  a  preliminary  decree  within  the  mean- 
ing of  section  2  (2)  of  the  present  Code  of  Civil  Procedure.  It 
is  pointed  out  that  the  definition  of  decree  as  now  given  differs 
materially  from  that  contained  in  section  2  of  the  1882  Code, 
and  Counsel  represents  that  if  any  part  of  the  District  Judge's 
order  amounts  to  a.  preliminary  decree  his  client  will  by  section 
97  be  precluded  from  questioning  the  correctness  of  the  order 
unless  an  immediate  appeal  is  preferred. 

We  have,  therefore,  to  consider  the  points  specified  above 
with  special  reference  to  the  terms  of  section  2  (2)  of  the  Code 
in  which  a  "  docree  "  is  defined  as  meaning  "  the  formal  express 
M  sion  of  an  adjudication  which,  so  far  as  regards  the  Court 
"  expressing  it,  conclusively  determines  the  rights  of  the  parties 
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"  -with  regard  to  all  or  any  of  flic  matters  in  controversy  in  the 
"  suit."  Counsel  for  the  plaintiff  at  once  raised  the  preliminary 
objection  that  none  of  the  points  stated  amounts  to  a  decree  as 
so  defined,  and  that  in  consequence  no  appeal  lies  at  the  present 
stage.  It  was  urged  by  him  that  the  orders  under  appeal  do 
not  conclusively  determine  the  rights  of  the  parties  on  any  point, 
being  concerned  entirely  with  matters  of  procedure. 

Counsel  for  the  defendant  could  say  little  in  reply  to  this 
contention,  which  appears  to  us  to  be  obviously  correct  in  regard 
to  at  any  rate  the  last  3  out  of  4  poiuts  stated-  He  did  however 
refer  to  a  portion  of  tho  commentary  on  tbe  new  Code  of  Civil 
Procedure  by  Woodroife  and  Ame^r  Ali,  at  page  42,  which  deala 
more  particularly  with  the  new  definition  of  a  decree.  We 
think  that  where  the  definition  speaks  of  the  rights  of  the. 
parties,  the  meaning  must  be  taken  to  be  the  lights  of  the  parties' 
inter  se  in  regard  to  the  subject  matter  of  the  suit.  We  cannot; 
allow  that  an  interlocutory  order  passed  by  a  Court  on  any 
objection  raised  by  the  defendant,  however  frivolous,  should  be 
taken  as  coming  within  the  definition  of  a  decree  and  therefore 
justifying  an  immediate  appeal  to  a  higher  Court.  If  the  veiy 
extended  interpretation  of  the  word  '  decree  '  which  Counsel  for 
the  defendant  desires  us  to  take,  should  be  permissible,  a  defendant 
will  practically  be  always  able  to  block  a  suit  indefinitely  by 
objections  similar  in  character  to  those  taken  in  the  present 
suit,  and  it  is  difficult  to  see  how  the  trial  of  important  suits 
is  to  be  conducted  without  inordinate  delays.  We  do  not 
suppose,  that  this  could  have  beeu  the  intention  of  the  Legisla- 
ture when  framing  the  present  definition  of  '  decree  '  and  we 
decline  to  adopt  the  interpretation  suggested  to  us.  We  are 
satisfied  that  the  ordeis  now  passed  by  the  District  Judge  do 
not  touch  the  essential  merits  of  the  case  between  the  parties. 

They  deal  with  questions  which  are  within  the  discretion  of 
the  Court  by  which  the  case  is  being  tried,  or  with  matterg 
which  lie  between  the  plaintiff  and  the  Government.  On  no 
single  point  has  there  been  an  adjudication  which  conclusively 
determines  the  rights  of  the'  defendant.  Our  finding  is 
therefore,  that  the  order's  in  question  do  not  amount,  to  a  pre- 
liminary decree  and  that  no  appeal  lies  to  this  Court  at  the 
present  stage. 

Counsel  for  the  defendant  then  pressed  us  to  deal  with  the 
questions  on  revision  quoting  as  his  authoiity  the  ruling  No.  146 
P.  B,  1908  ('),  in  which  a  Division  Bench  of   this  Court  passed 


0)   146  P.  R.  18C8  {Siri  Dhar  v.  Amar  Nath"). 
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orders  on  revision  on  a  question  affecting  the  val nation  of  a 
suit  for  the  purposes  of  Court-fee.  We  havo  no  difficulty  in 
distinguishing  the  ruling  quoted.  The  case  was  then  beforo 
this  Court  with  reference  to  an  erroneous  order  passed  not  by  the 
first  Court  but  by  a  Low*r  Appellate  Court.  The  Munsif  had 
declined  -jurisdiction  and  the  Lower  Appellate  Court  had 
improperly  held  the  suit  to  be  within  the  jurisdiction  of  the 
Munsif.  The  circumstances  under  which  this  Court  Ut  bound 
to  interfere  on  revision  are  entirely  different  from  the  circum- 
stances under  which  the  present  case  is  now  before  ns.  We  are 
quite  clear  that  no  appeal  lies,  and  that  we  have  no  right  to 
interfere  on  revision  in  the  present  case.  An  appeal  will  lie  from 
the  decree  in  the  suit,  and  the  defendant  is  seeking  to  anticipate 
such  remedy  as  he  may  eventually  have  by  appeal  when  the 
case  is  finally  decided.  We  cannot  prejudice  the  plaintiff  by 
attempting  to  determine  beforehand  whether  the  defendant 
will  eventually  have  or  will  requite  any  such  remedy. 

The  petition  is  accordingly  dismissed  whether  it  is  treated 
as  one  of  appeal  or  one  for  revision.  We  allow  Rs.  80  costs  in 
this  Court  to  the  plaintiff. 

Plaintiff's  Counsel  has  asked  us  to  take  notice  of  the  manner 
in  which  the  trial  of  the  suit  has  been  blocked  by  defendant's 
persistent  objections,  proceedings  having  been  stayed  in  this 
Court  since  the  4th  August  1910.  We  agree  that  the  altitude 
taken  up  by  the  defendant  is  for  the  most  part  indefensible,  and 
we  trust  that  the  District  Judge  will  now  be  able  to  proceed 
with  the  trial  of  the  suit  on  the  merits  without  further  dilatory 
tactics  on  the  part  of  the  defendant.  It  will  be  part  of  the 
duty  of  the  District  Judge  to  endeavour  to  secure  that  deBm'te 
issues  are  now  drawn  with  as  little  further  delay  as  possible. 

Appeal  rejected. 

No.  83- 

Before  Hon.  Mr.  Justice  Rattigan  and    Bon.  Mr.   Justice 

Chevis. 
DAN  SINGH  AND  OTHERS-(Drfendants)— APPELLANTS, 

Versus 

PHANGAN  SINGH   AND   0  THERS— (Plaintiffs)  - 
RESPONDENTS. 

Civil  Appeal  No.  836  of  1909. 

Pre-emption — fraudulent   over -  statement  of  sale   price— how  far  binding 
in  succesuful  pre-emptor  in  suit  by  heirs   of  vendor,  to  have   sale  set  aside  for 
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want  of  consideration  and  necessity — when   actual  price  paid  nearly  approxi' 
mates  market  value  of  property  sold,  Courts  decline  to  change  sale  into  mortgage. 

A  sold  certain  laud  for  Rs.  4,000.  B  sued  for  pre-emption  alleging  that 
the  real  price  pi.id  was  Rs.  3,000.  The  Court  found  that  this  was  so  and 
deci  eed  the  claim  on  payment  of  Rs.  3,1240,  the  ascertained  market  value. 
The  sons  of  A  then  sued  for  recovery  of  the  land  on  the  ground  that  the  sale 
by  their  father  was  neither  for  consideration  nor  for  necessity.  The  Lower 
Appellate  Court  held  that  B,  the  pre-emptor,  stood  in  the  shoes  of  the  original 
vendee  and  must  accept  the  fact  that  the  sale  was  put  down  for  a  considera- 
tion of  Hs.  4,000  and  finding  that  only  Ks  3,000  was  actually  paid  and  for 
necessity  decreed  the  claim  on  payment  of  that  amount. 

Held,  that  though  a  pre- emptor  who  obtains  a  decree  becomes  in  many 
respects  identified  in  interest  with  the  original  vendee,  he  cannot  Jbe  held  a 
•particeps  criminis  in  a  fraud  perpetrated  by  the  vendee,  which  he  himself 
brought  to  light  and  succeeded  in  frustrating,  and  that  B  was  not  therefore 
debarred  from  urging  in  the  present  case  that  the  sale,  though  ostensibly  for 
Rs,  4,000,  was  in  fact  merely  for  Rs.  3,000. 

Held  also,  that  as  the  sale  was  for  Rs.  3,000  and  that  amount  was  for 
necessity  and  fairly  represented  the  market  value,  there  was  no  reason  for 
converting  the  sale  into  a  mere  mortgage  and  that  the  suit  must  consequently 
be  dismissed. 

8  P.  B.  1908  0)  and  27  P.  B.  1909  \*),  referred  to. 
Fvrther  appeal  from  the  order  of  T.  P.   Ellis,  Esquire,  Additional 
Divisional  Judge,  Ferozepore  Division,  dated  the  I5lh  June  1909. 
Ram  Bhaj  Datta,  for  appellants, 
Duni  ('hand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by— 

Rattigan,  J.— -The   facts    of    the    case,  so  far    as   they    are       \bth  July  1911, 
material  for  the  purposes  of    the   two   connected    appeals  before 
us,  are  as  follows  :— 

By  deed  of  sale,  dated  the  2nd  July  1895,  and  duly  regis* 
tered,  two  brothers,  Bur  Singh  and_  Dhul  Singh,  sold  some 
245  hanals  of  ancestral  land  in  mama  Bagha  Purana,  Moga 
tahsil,  to  one  Sarup  Singh  (father  of  defendants  2 — i)  for 
an  alleged  consideration  of  Rs.  4,000.  This  sum,  according  to 
the  deed  of  sale,  was  made  up  of  the  following  items,  viz.; — 

(a)  Rs.  2,200  paid  to  a  creditor,  Sautu   Singh,   who   held 

a  mortgage,  with  possession  of   thej  land    for   that 
amount ; 

(b)  Rs.  1,000  paid  before  sale  to  the  vendors  ; 

(c)  lis.   BOO    paid     to  the   vendors   before  tthe    Sub- Re- 

gistrar. 


0)  8  P.  K.  1908  (Wadhawa  Mai  v.  Wadhawa). 
(3)  27  P.  B.  1909  (Kcsar  v.  Sunder  Singh). 
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Defendants  Nob.  5 — 11,  near  collaterals  of  the  vendors, 
forthwith  instituted  a  suit  for  pre-emption  of  the  said  land, 
their  claim  being  based  on  the  ground  that  they  were  proprietors 
in  the  village,  whereas  one  of  the  vendees'  owned  no  land  at 
all  therein  and  the  other  was  a  mere  malilci-qibza.  In  this 
suit  for  pre-emption  the  claimants  contended  that  the  sale 
price  was  really  Rs.  3,000  and  that  the  item  of  Rs.  1,000 
had  not  been  paid,  but  had  been  entered  solely  for  the  purpose 
of  defeating  their  rights.  The  Court  found  that  the  price 
stated  in  the  sale  deed  had  not  been  fixed  in  good  faith  and 
that  the  market  value  of  the  property  was  Rs.  3,24.0.  A  decree 
was  accordingly  passed  in  favour  of  the  pre-emptors,  on  the 
17th  December  1896,  for  possession  by  pre-emption  on 
payment  of  the  said  sum  of  Rs.  3,240.  The  pre-emptors  paid 
this  sum  to  the  vendee  and  obtained  possession  of  the  land, 
mutation  in  their  favour  being  effected  in  1897.  Thereafter 
they  sold  part  of  the  land  to  defendants  Nos.  12 — 24. 

Dhul  Singh,  one  of  the  original  vendors,  died  in  1900,  and 
Bur  Singh,  the  other  veudor,  is  still  alive.  In  1908  the  two 
sons  of  Dhul  Singh,  Snndar  Singh  and  Ghamand  Singh,  institut- 
ed a  suit  for  recovery  of  the  land  from  defendants  on  the  ground 
that  the  sale  by  their  father  was  neither  for  consideration  nor 
for  necessity,  and  about  the  same  time  the  sons  of  Bur 
Singh  instituted  a  suit  for  a  declaratory  decree  to  the  effect 
that  the  pale  effected  by  their  father  would  not  affect  their 
reversionary  rights,  on  the  death  of  the  .latter,  for  the  same 
reason.  Both  suits  were  tried  and  decided  together,  as  the 
questions  involved  were  the  same  in  each  of  them. 

The  Sub- Judge  found  that  the  sale  in  1895  was  for  con- 
sideration and  necessity  ;  that  the  piesent  claim  by  plaintiffs 
was  within  time,  but  that  their  long  silence  amounted  to  acquies- 
cence. In  accordance  with  these  findings  he  dismissed  their 
suits  with  costs. 

It  is  not  quite  easy  to  follow  the  judgment  of  the  Sub- 
Judge,  but  his  meaning  would  appear  to  be  that  the  original 
sale  was  really  for  Rs.  3,000  and  that  -as  the  vendee  had  paid 
that  amount,  the  mere  fact  that  the  actual  market  value  of  the 
land  was  Rs.  3,240  did  not  justify  him  in  converting  the  sale 
into  a  mortgage,  as  against  the  prosent  defendants  (the  pre- 
emptors  and  their  alienees).  As  he  points  out,  the  latter  were 
not  responsible  "for  the  overstatement  in  the  Bale-deed  "  (».  e, 
to  s;iy,  tho  allegation  therein  that  the  consideration  was 
Rs.  4,000)  and  the  principle  laid  down  in  No.  8  P.  B.  1908  (') 
applied  to  the  facts  of  this  case. 

(')  8  P.  R.  1908  (Wadhana  Mai  v.  Wadhawa). 
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The  learned  Divisional  Judge  upon  plaintiffs'  appeals  held 
that  the  sale  of  1895  was  alleged  to  be  for  a  consideration  of 
Its.  4,000  ;  that  the  present  contesting  defendants,  who  stood 
in  tho  shoes  of  the  vendee,  had  to  accept  the  fact  that  the  con- 
sideration was  put  down  at  that  figure,  while  on  the  other  hand 
they  could  not  in  face  of  their  pleas  in  the  pre-emption  suit  be 
now  allowed  to  assert  that  the  said  .amount  was  actually  paid 
to  the  vendors  ;  and  that  the  sum  of  Rs.  1,000  must,  therefore, 
be  held  not  to  be  a  charge  on  the  land,  lie  agreed  with  the 
Sub-Judge  that  the  suits  were  within  time,  but  he  disagreed 
from  the  hitter's  finding  that  the  plaintiffs  had  acquiesced  in 
the  sales.  He  accordingly  accepted  the  appoals  in  both  cases 
and  granted  the  plaintiffs  "  dearees  for  possession  and  declara- 
tion, respectively,  on  payment  by  each  of  Rs.  1,500," 

From  these  decrees  the  defendants  have  preferred  further 
appeals  and  in^this  judgment  we  shall  dispose  of  both  appeals. 

We  see  no  reason  to  differ  from  the  concurrent  views  of  the 
Lower  Courts  upon  the  question  of  limitation^and,  wo  hold  with 
them,  that  the  suits  are  within  time.  For  reasons  which  will 
presently  appear,  we  find  it  unieceesary  to  deal  with  the  plea 
of  acquiescence,  though  there  is,  in  our  opinion,  something  to 
be  said  on  both  sides  upon  this  point. 

Upon  the  merits  of  the  case,  we  think  the  claims  preferred 
by  the  sons  of  the  vendors  must  fail.  It  was  established  in 
the  pre-emption  suit  that  the  sale  in  1895  to  Sarup  Singh  was 
for  Rs.  3,0l0  only,  and  in  the  present  suits  both  Courts  are 
agreed  that  the  s;iid  sum  was  actually  paid  to  the  vendors  and 
that  there  wa9  "  necessity  "  pro  tanto. 

Now  the  present  contesting  defendants  were  the  pre- 
emptors  in  the  former  suit,  and  in  that  suit  they  contended, 
and  with  success,  that  the  item  of  Rs.  1,000  formed  no  true 
part  of  the  consideration  money  for  the  sale.  They  pleaded, 
and  proved,  that  the  consideration  was  Rs,  3,000  only,  and  it  is 
clear  from  the  judgment  of  the  Sub  Judge  (and  the  reference 
in  that  judgment  to  No.  8  P.  B.  1908  (?)  )  that  they  have  in 
the  present  suits  again  raised  the  contention  that  the  sale  was 
merely  for  that  amount.  In  these  circumstauces  it  would, 
we  think,  be  unjust  to  hold  (as  the  Divisional  Judge  has  held) 
that  the  defendants  stand  entirely  ia  the  plrtce  of  the  vendees 
and  if  the  vendees  committed  a  fraud,  they  are  equally  bound 
by  it.  The  defendants  have  from  the  outset  protested  against 
this  fraud  on  the  part  of  the  vendees  and  in  their  suit  for  pre- 
emption they  strenuously  asserted  that    the   item     of   Rs.    1,000 

(*)  8  P.  B.  1908  {Wadhawa  Mai  v.  Wadhawa). 
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had  been  fraudulently  stated  in  the  sale  deed  to  be  part  of 
the  consideration  for  the  sale.  They  succeeded  in  establish- 
ing that  plea,  and  their  reward  now  is  to  be  informed  that  they 
have  stepped  into  the  shoes  of  the  vendees  and  are  therefore, 
bound  by  the  very  fraud  which  they  succeeded  in  frustrating. 
In  many  respects  a  pre-emptor  who  obtains  a  decree  becomes 
identified  in  interest  with  the  original  vendee,  bat  we  have  no 
hesitation  in  saying  that  it  would  be  contrary  to  all 
notions  of  equity  and  justice  and  repugnant  to  common  sense 
to  carry  this  principle  to  the  length  of  holding  that  a  pre- 
emptor  was  bound  in  circumstances,  such  as  we  have  before 
us,  as  particeps  criminis  with  the  vendee  in  the  fraud  which 
it  has  been  his  object  to  bring  to  light.  The  principle  nemo 
allegans  suam  turpitudinem  audiri  potest  may  possibly  debar 
the  vendee  himself  from  urging,  in  a  case  such  as  the  present, 
that  the  sale  which  was  ostensibly  for  Rs.  4,000  was  in  fact 
merely  for  Rs.  3,0 JO  and  that  an  item  of  Rs.  1,000  had  been 
entered  fictitiously  and  ^for  the  purpose  of  keepiug  off  pre- 
emptors  (No.  27  P.  B,  1909  (') ).  We  confess  to  some  feel- 
ing of  doubt  as  to  how  far  this  principle  can  legitimately  be 
carried  in  such  cases,  and  there  is  authority  for  the  view 
that  it  is  open  even  to  the  vendee  to  raise  the  plea  that  a 
certain  item  of  the  alleged  consideration  should  be  disregarded 
when  the  Court  has  to  decide  whether  full  consideration  was 
actually  paid  for  the  property  sold  (Devi  Ohand  v,  Ourcharn 
Singh  (3)  ).  But  be  this  as  it  may,  we  are  of  opinion  that  the 
principle  canuot  in  reason  and  in  justice  be  extended  in  order  to 
debar  a  person  who  has,  as  pre-emptor,  successfully  asserted  that 
part  of  the  alleged  consideration  was  fraudulently  entered  in 
the  deed  of  sale,  from  thereafter  maintaining  that  the  true 
consideration  for  the  sale  was  the  amount  actually  found  to 
have  been  paid  by  the  vendee.  In  the  present  case  the  Courts 
are  all  agreed  that  the  actual  amount  paid  by  the  original 
vendee  wae^Rs,  3,000  (viz.,  Rs.  2,200  paid  to  the  mortgagee, 
Santu  Sin^h,  and  Rs.  800  paid  to  the  vendors  before  the 
Sub-Kegistrar)  and  that  thero  was  u  necessity  "  _  for  tbp 
alienation  to  that  extent.  This  is  a  concurrent  finding  on  a 
question  of  fact,  but  apart  fiom  this,  we  are  ourselves  fully 
satisfied  upon  the  point.  It  has  also  been  found,  and  we  see 
no  reason  whatever  to  donbt  the  accuracy  of  the  finding, 
that  the  market  value  of  the  property  i-t  about  Rs.  3,240. 
This  finding  was  arrived  at  in  the  pre-emption  suit  to  which 
plaintiffs  were  no  parties,  and  the  latter  are  therefore  technically 

(')  27  P.  B.  1909  (Kesar  v.  Sundar  Singh). 
(J)  127  P.  L.  B.  1906. 
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not  bound  by  it.  Bnt  it  was  arrived  at  after  very  fall  enquiry 
in  a  case  which  was  hotly  contested  by  the  original  vendee 
and  the  pre-emptors,  and  it  would  be  a  useless  waste  of  time 
and  entail  unprofitable  expenditure,  if  we  remanded  the  case 
for  further  inquiry  upon  this  point.  In  this  connection  we 
may  note  that  plaintiffs  in  their  grounds  of  appeal  in  the  Lower 
Appellate  Court  did  not  challenge  the  finding  of  the  Sub-Judge 
(based  upon  the  finding  in  the  pre-emption  suit)  that  the 
market  value  of  the  land  was  Rs  3,'240.  We  may  take  it, 
therefore,  for  the  purposes  of  this  case  that  in  1895  the  market 
value  of  the  land  was  about  Rs.  3,240.  That  being  so,  we  find 
that  a  sum  of  Rs.  3,000  was  actually  paid  to  the  vendors  and 
as  the  lat, to.'  sum  fairly  represents  the  real  value  of  the  land, 
we  do  not  feel  called  upon  to  convert  the  sile  in^o  a  mere 
mortgage  (No.  8  P.  R.  1908)  (*). 

We  hold  accordingly  that  the  p'av  tiffs  have,  failed  ts  prove 
that  the  sab  in  1895  (which  was  really  for  Rs.  3,000)  was  invalid 
as  against  defendants  on  the  ground  that  consideration  did  not 
pass,  or  that  necessity  did  not  exist  pro  tanto. 

The  appeals  are  therefore  accepted  and  plaintiffs'  suits 
dismissed  with  costs  throughout. 

Appeals  accepted. 

No.  64- 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Chevis. 

SHAB  MUHAMMAD  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

PIARA  MAL  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  90  of  1908 

Pre-emption — Limitation — where  vendee  has  transferred  bargain  to  an- 
other person  icho  is  not  made  a  party  till  after  expiry  of  period  of  limitation — 
when  Appellate  Court  justified  in  declining  to  go  into  point  of  limitation — 
observations  as  to  belated  pleas  of  limitation. 

Held,  following  25  P.  R.  1903  v2),  that  where,  previous  to  the  institution 
of  a  suit  for  pre-emption,  the  vendee  has  resold  the  land  to  another  person 
and  the  latter  is  not  made  a  party  to  the  suit  until  after  the  expiration  of 
the  period  of  limitation,  the  suit  is  barred. 

Held  also,  where  limitation  has  not  been  pleaded  in  the  first  Court  nor 
taken  in  the  grounds  of  appeal,  but  only  in  argument  and  the  plea  for  its 


(*)  8  P.  R.  1908  {Wadhawa  Mai  v.  Wadhawa). 
(,*)  25  P.  R.  1903  (Nabi  Bakhsh  V.  Fakir). 
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proper  'decision  involved  further  enquiry  into  facts,  the  Appellate  Court 
was  justified  in  refusing  to  entertain  it. 

Observations  as  to  how  Courts  should  treat  belated  pleas  of  limitation. 
Balaram  v.  Mangta  Dass  0),  Ahmad  Ali   v.  Warts   Hussain  (2),  Vattu  v. 
Kami  (3)  and  Vcnl-aia  N%  Nailu  v.  Bhashyaharlu  Nai<lu  (4;,  referred  to. 

Further  appeal  from  the  order  of  C.  E.  Atkins,  Esquire,  Divisional 
Judge,  Ferozepore  Division,  dated  the  24:th  October  1907, 
Fazal-i-Hussain,  for  appellants. 
Lai  Chand,  for  respondents. 
The  judgment  of  the  Oourt  was  delivered  by — 
29th  July  1911  Johnstone,  J. — This  is  a  suit  for   possession  by    pre-emption 

of  10  biswansis  of  land  out  of  village  Abohar,  tahsil  Fazilka. 
The  facts  are  that  Piara  Mai  sold  his  share  in  the  village  to 
Hira  Singh  and  others  on  4th  August  190")  by  a  registered  deed 
for  Rs.  2,900.  Before  any  body  brought  a  suit  these  vendees 
resold  this  land  to  Daulat  Ram  by  a  sale  deed,  dated  16th 
July  1906  for  Rs.  4,000.  Three  sots  of  persons  brought  pre- 
emption suits,  6rst  fSundar  Singh,  whom  we  will  call  A  as  the 
Divisional  Judge  does,  who  filed  his  suit  on  25th  July  1906; 
second  Eup  Singh  and  others,  B,  who  sued  on  1st  August 
1906  ;  and  third  Shah  Muhammad,  C,  who  sued  on  3rd 
August  1906,  C,  impleaded  Daulat  Ram  in  his  plaint  from 
the  beginning,  but  the  other  two  sets  of  plaintiffs  did  not  do 
so  until  23rd  August  i.  «.,  more  than  a  year  after  the  date  of 
the  sale.  A  claimed  to  purchase  the  land  for  Rs.  1,300,  B  f or 
Rs.  2,900,  and  O  for  R^.  1,900.  First  Court  framed  issues 
and  came  to  the  following  conclusions  :— 

(1)  Daulat  Ram   is  not   entitled   to   pre-emption    under 

Section  11  of  the  Pre-emption  Act  ; 

(2)  A,  B  and   O  are   all   members    of  agricultural    tribe 

and  have  the  right  of  pre-emption,  but  0  comes 
only  under  clause  (e)  of  Section  12,  while  A  nnd  B 
come  under  clause  (c)  of  that  section  ;  and 
further,  A,  as  being  a  co-sharer  in  part,  of  the 
land  in  suit,  comes  also  undor  clause  (6)  ;  and 

(3)  the    price   mentioned  in  the   deed    was   not   fixed  or 

paid  in  good  faith,  and  that  the  market  value  is 
Rs.  2,300. 

C1)  (1907)  I.  L.R.  34  Cal.  941,  F.  B 
(*)  (1893)  I.  L.  R.  15  All.  123. 
(*)  (1884)  /.  L.  R.  8  Bom.  536. 
(4)  (1902)  /.  L.  R.  25  if  ad,  3G7. 
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A  decree  was  accordingly  given  in  favour  of  A  for  posses- 
sion on  payment  of  R-?.  2,300  minus  a  certain  sum  already  paid 
in  by  him  and  the  costs  of  the  case. 

Four  persons  appealed  to  the  learned  Divisional  Judge, 
viz.,  A,  B,  C  and  Daulat  Ram.  That  Court  held  that  A  and  B 
had  equal  rights  and  that  the  rights  of  C  were  inferior  to  both. 
It  therefore  gave  a  joint  decree  in  shares  to  A  and  B  and  a 
subsidiary  decree  to  C  to  be  brought  into  operation  ehould 
either  A  or  B  fail  in  taking^up  the  bargain,  The  price  arrived 
at  by  the  learned  Divisional  Judge  was  Rs.  2,900  chiefly  it 
would  seem  because  A  and  B  made  a  sort  of  compromise  with 
Daulafc  Ram  to  the  effect  that  Rs.  2,900  should  be  the  figure. 

The  present  appeal  is  by  C  alone  and  tivo  points  are  raised  : 
first,  that  the  suits  of  A  and  B  are  both  barred  by  time  under 
section  22  of  Act  XV  of  1877  on  the  ground  that  Daulat  Ram, 
second  vendee,  was  added  as  a  defendaut  in  both  those  suits 
after  the  expiry  of  one  year  from  the  date  of  sale ;  and,  secondly, 
that  the  price,  Rs.  2,900,  was  not  fixed  in  good  faith  and  that 
the  market  value  of  the  land  is  less  than  Rs.  2,300  which 
should  be  taken  as  the  proper  price. 

We  have  heard  ingenious  arguments  on  both  sides  regard- 
ing the  point  of  limitation  and  there  is  a  good  deal  to  be 
said  for  the  appellants'  contention,  25  P.  It.  1903  (')  seems 
to  be  in  point.  But  out  of  the  many  arguments  laid  before 
us  by  Mr.  Lai  Chand  for  the  respondents,  with  most  of  which 
we  do  not  agree  at  all,  there  is  one  which,  we  think,  has  great 
force,  viz,  that  the  plea  of  limitation  was  taken  too  late.  It 
was  takea  in  argument  before  the  learned  Divisional  Judge,  who 
refused  to  entertain  it,  quoting  Dattu  v.  Kasaii?)  and  Ahmad  AU 
v,  Waris  Husain  (3).  In  our  opinion  the  law  regarding  the  con- 
sideration of  questions  of  limitation  by  Courts  may  be  stated  in 
general  terms  aB  follows.  In  the  original  Court  if  a  plea 
of  limitation  is  taken  before  issues  are  fixed,  it  must,  of  course 
be  entertained  and  decided.  If  it  is  taken  by  the  defendant 
at  a  later  stage,  and  if  it  can  be  decided  on  the  existing  issues 
and  on  the  record  aB  it  stands,  here  again  the  Court  is  bound 
to  take  note  of  it  and  to  decide  it.  And  this  rule  holds  good 
whether  the  plea  has  been  actually  taken  or  not,  if  the  matter 
has  in  any  way  come  to  the  notice  of  the  Court.  But  if,  after 
the  issues  in  the  case  have  been  fixed  and  the  case  has 
proceeded  to  some  length,    a   defendaut  raises    the   question    of 


I 


(»)    25  P.   E.  1903  ^tiabi  Bakhsh  v.  Fakir  Muhammad). 

(2)  (1884)  I,  L.  B.  8  Bom.  525. 

(3)  (1893)  I.  L.  R.  15  AU.  123. 
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limitation  and  the  Court  sees  that,  in  order  to  decide  that 
question,  fresh  is;,ue3  of  fact  have  to  be  gone  into  and  ad- 
ditional evidence  taken,  then  the  Court  has  the  option  of  re- 
fusing to  entertain  the  plea.  When  a  case  has  passed  out  of 
the  original  Court  and  is  before  a  Court  of  appeal,  the  rule 
probahly  remains  much  the  same;  but  there  is  some  conflict 
of  authority  as  to  whether  in  an  Appellate  Court,  and  certainly 
in  a  second  Appellate  Court,  it  is  incumbent  on  the  Judge  to 
listen  to  a  plea  of  limitation,  even  though  it  can  be  decided 
without  any  further  inquiry.  No  doubt  in  99  cases  out  of 
100  it  would  be  right  for  an  Appellate  Court  in  the  latter 
case  to  entertain  the  plea,  but  we  conceive  that  there  would 
probably  be  an  option.  We  need  not  expatiate  on  all  these 
different  propositions,  nor  need  we  discuss  at  length  the 
various  rulings  from  which  we  extract  these  ruLs.  It  seems 
to  us  a  reasonable  view  and  to  be  reasonably  in  accordance 
with  Balaram  v.  Mangta  Dass  (7)  a  case  tried  by  a  special 
Bench  of  six  Judges  ;  Ahmad  Ali  v,  Wari&  Hussain  (2),  Dattu 
v.  Kasai  (3J  and  Venhata  N.  Naidu  v.  Bhashyakarlu  Naidu  (4). 
These  rulings  are  not  all  exactly  in  accord,  but  there  is  no 
serious  conflict,  as  the  facts  are  different  in  each  of  the  cases  ; 
and  in  the  present  instance  we  do  not  propose  to  lay  down 
all  the  above  propositions  as  the  final  views  of  this  Court,  for 
here  obviously  the  point  of  limitation  cannot  be  decided  without 
going  into  fresh  facts,  and  therefore  only  a  limited  question 
arises  for  decision.  The  plea  based  upon  25  P.  B.  190'^  (5) 
can  only  be  concurred  in  by  this  Court  if  it  is  shown  that  the 
6ale  to  Daulat  Ram  was  a  genuine  tale.  Appellants  themselves 
made  rather  ambiguous  statements  on  this  subject.  They  talked, 
in  their  plaint  and  in  their  pleas  in  the  cross  suit,  about  the 
sale  to  Daulat  Ram  being  made  '  farzi  taur  par  '  and  '  farzi 
wa  na  jaiz  ';  and  even  though  we  admit  the  correctness  of 
their  present  explanation  that  they  did  not  intend  to  intimate 
that  the  sale  was  entirely  fictitious,  but  merely  that  it  was 
a  dishonest  sale  intended  to  defeat  them  and  containing  an 
infiated  price,  yet  we  cannot  lose  sight  of  the  fact  that  the 
opposite  party  always  insisted  that  the  sale  was  fictitious. 
Mr.  Fazl-i-Huesain  has  tried  to  show  us  that  the  sale,  from 
the  circumstances  and  the  history  of  the  case,  could  not  have 
been  fictitious,  and  no  doubt  there   are   very   strong  indications 


\})  (1907)  I.  L.  R.  34  Cal.  941,  F  B 

(»)  (18931  I.  L.  B.  15  All.  123. 

l")   (1884)  I.  L.R  8  Bom.  535. 

(<)  (1902)  I.  L.  R.  25  Mad.  367. 

{*)  25  P.  R.  1903  {Nabi  Bakhshy.  Fakir  Muhammad). 
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to  this  effect,  But  no  issue  was  fixed  upon  the  point,  and  the 
opposite  party  has  certainly  a  right  to  make  an  attempt  to 
prove  their  allegation.  This  being  so  it  seems  to  us  that  this 
plea  of  limitation,  for  its  proper  decision,  does  involve  further 
inquiry  into  facts,  and,  therefore,  in  our  opinion,  taken  as  it 
was,  not  in  the  First  Court,  nor  in  the  grounds  of  appeal  in 
the  second  Court,  but  only  in  argument  in  that  Court,  it  was 
taken  too  late,  and  the^Divisional  Judge  was  correct  in  refusing 
to  entertain  it.  This  is_not  ono  of  those  cases  in  which  there 
is  any  equity  in  favour  of  the  appellant.  A  and  B  have  un- 
doubtedly a  claim  to  pre-empt  which  is  superior  to  that  of 
C,  and  we  can  see  no  reason  for  straining  the  law  in  favour 
of  the  appellants  simply  because  A  and  B  were  misled,  or 
perhaps  deceived,  by  sudden  resale  (o  Daulat  Ram  within  a 
few  days  of  the  expiry  of  the  period  of  limitation  for  the  suit. 

These  things  being  so  it  is  not  necessary  for  us  to  decide 
the  matter  of  market  value.  For  these  reasons  we  dismiss 
this  appeal,  but  make  no  order  as  to  costs. 

Appeal  rejected. 


No.  85. 

Before  Hon.  Mr.  Justice  Kensington  and  Hon.  Mr. 

Justice  Johnstone. 

MIR  AMAN-ULLAH  AND  OTHERS— (Defendants)— 
APPELLANTS, 

Versus 

ABDUL  GHAFUR  AND  ANOTHER— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  1207  of  1909. 

Insolvency — appeal  from  order  under  section  25,  Punjab  Laws  Act,  IV  of 
1S72 — proper  time  for  order  of  discharge,  section  29  ibid, 

Held,  that  no  appeal  lies  from  an  order  under  section  25,  Punjab  Laws 
Act,  unless  the  order  amounts  to  a  decree— 62  P.  B.  1886  (l)  followed. 

Held  also,  that  no  definite  finding  or  order  as  to  an  insolvent's  right  to 
discharge  should  be  made  until  the  administration  of  the  estate  has  been 
completed  {vide  section  29  ibid). 

First  appeal  from  the  order  <f  Bai  Bahadur  Lata  Ohuni 
Lai,  Judge,  Insolvents  Estates  Court,  at  Amritsar,  dated  the  30th 
August  1909, 

Fazal-i-Hussain,  for  appellants. 

Duni  Chand,  for  respondents. 

0)  62  P.  B.  1886  (Bam  Lai  v.  Ladha  Singh), 
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The    judgment    of  the  Court   was   delivered  by  — 

26th  October  1911.  Johnstone,  J.— This  was  an  insolvency  case  under  Act  IV  of 

1872,  sections  22  et  seq.  It  is  unnecessary  for  the  purposes  of 
this  appeal  to  discuss  the  facts  in  great  detail,  as  it  seems  to  us 
clear  that  no  appeal  lies,  but  some  discussion  is  necessary  in 
order  to  make  clear  an  error  into  which  the  Lower  Court  has 
fallen,  which  might  otherwise  give  rise  to  further  trouble. 

The  applicants,  who  form  a  firm,  were  duly  declared  insol- 
vents at  the  instance  of  two  creditors,  other  creditors  opposing 
the  declaration.  The  Court  then  began  administration  of  the 
estate,  and  presently  the  insolvents  applied  for  their  discharge. 
The  Court  held  an  enquiry  into  the  conduct  of  the  insolvents, 
and  then,  with  advertence  to  section  25  of  the  Act,  ruled  that 
while  it  was  not  necessary  to  commit  them  to  jail,  they  were 
not  entitled  to  their  discbarge  and  so  rejected  the  application.  It 
then[proceeded  with  the  administration  of  the  estate.  Meantime, 
however,  the  insolvents  filed  the  present  appeal  against  the 
order  of  refusal  to  grant  discharge,  and  it  is  this  appeal  which 
we  think  does  not  lie.  No  doubt  in  the  Rules  under  section  31 
Act  IV  of  1872,  an  appeal  to  the  Chief  Court  is  allowed;  but 
in  62  P.  R,  1886,  (*)  which  was  followed  in  C.  R,  1967  of  1911, 
that  rule  was  declared  ultra  vires  of  Government  and  it  was  held 
that  no  appeal  lay  in  such  cases,  unless  the  order  complained 
of  amounts  to  a  "  decree,  "  which  the  present  order,  as  explained 
below  certainly  does  not.  We  see  no  reason  why  we  should  not 
follow  that  ruling ;  and  we  do  not  see  our  way  to  treating  the 
case  as  one  of  revision. 

Under  Act  IV  of  1872  the  Court  should  not,  so  far  as  we 
can  see,  either  grant  discharge  or  refuse  discharge  until  the 
estate  has  been  fully  administered,  see  section  29.  Insolvents 
themselves  prematurely  moved  the  Court  to  discharge  them,  and 
in  our  opinion,  though  the  Court  was  probably  right  in  enquiring 
into  their  conduct,  in  order  to  see  whether  punishment  under 
section  25  was  called  for  or  not,  it  should  not  have  given  any 
definite  finding  or  order  as  to  their  right  to  discharge  until  the 
administration  of  the  estate  was  complete.  The  order  should 
be  taken  to  mean  that  at  that  stage  the  Court  saw  no  sufficient 
grounds  for  a  discharge  ;  and  it  should  bo  fully  understood  that, 
when  the  administiation  is  complete,  the  court  will  have  full 
power  to  consider  again  whether  discharge  should  be  granted  or 
not. 

(i)  62  P.  JR.  1886  {Ram  Lai  v.  Ladha  Singh). 
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In  these  circumstances  we  dismiss  the  appeal,  and  direct 
that  appellants  do  pay  Rs.  32  costs  to  those  respondents  who  have 
appeared. 

Appeal  dismissed. 

No.  86. 

Before  Hon.  Mr.  Justice  Rattigan. 

HANSRAJ  AND  OTHERS— (Plaintiffs) —APPELLANTS, 

Versus 

NARAIN  CHAND  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  1227  of  1911. 

Construction  of  word  "  maveshi''  (cattle)  in  entry  in  Wajib-ul-arz  concern- 
ing grazing  rights  in  shamilat  Zand. 

Held,  that  the  Lower  Courts  were  right  in  restricting  the  word  maveshi 
(cattle),  used  in  an  entry  in  the  Wajib-ul-arz,  conferring  grazing  rights  on 
non-occupancy  tenants  and  other  residents  of  the  village  over  shamilat  land, 
to  cattle  used  for  agricultural  and  domestic  purposes  and  excluding  sheep 
and  goats  kept  for  trading  purposes. 

Further  appeal  from  the  order  uf  Major  G.  0.  Beadon,  I.  A.,  Divi- 
sional Judge,  Hoshiarpur,  dated  the  24th  March  1909, 

Dwarka  Das  and  Rambhaj  Datta,  for  appellants. 

Tek  Chand,  for  respondents. 

The  judgment  of  the  learned  Judgo  was  as  follows  ;— 

Rattigan,  J. — 

#  #  #  #  #  # 

The  Mnnsiff  and  the  Divisional  Judge  are  agreed  that  the 
said  area  is  sufficient  to  enable  the  non-occupancy  tenants  and 
other  residents  of  the  village,  who  possess  the  right  of  grazing, 
to  graze  their  "  cattle  "  and  that  the  plaintiffs  aro  not  entitled 
to  claim  grazing  rights  for  sheep  snl  goats  kept  for  trading 
purposes.  The  claim  for  an  injunction  has  therefore  been 
dismissed,  £and  plaintiffs  apply  for  revision  of  the  orde  r  of  the 
Lower  Courts. 

•  •  •  •  *  m 


30th  October  1911. 


(c)  The  term  maveshi  used  in  the  Wajib-ul-arz  is  of  some- 
what  wide  meaning,  but  having  regard  to  the  fact  that  the 
light  of  grazing  which  proprietors  in  villages  concede  to  non- 
proprietors  infringes  largely  upon  the  rights  of  the  former,  I  think 
the  Courts  below  have  acted  not  unreasonably  in  restricting  the 
right  in  respect  of  "  cattle  "  used  for  agricultural  and  domestic 
purposes.  I  cannot  believe  that  it  was  ever  intended  in  such 
cases  that  a  n on* proprietor  should  have   the  right  to  graje  any 
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animal  he  might  happen  to  possess  upon  the  shamila  Hand.  I 
know  of  no  case  in  which  it  has  been  held  that  this  right  is 
claimable  in  respect  of  animal*,  other  than  those  used  for  agricul- 
tural or  domestic  purposes,  and  in  the  present  case  the  Courts 
find  that  the  sheep  and  goats,  for  which  the  right  is  claimed, 
are  kept  mainly  for  trading  purposes.  I  might  note  that  in  Civil 
Appeal  No.  1256  of  1908,  this  Court  expressly  restricted  the 
right  of  grazing  to  "cattle  required  for  agricultural  and 
domestic  purposes." 

For  the  reasons  given  I  reject  this  petition  which  was 
admitted  as  a  further  appeal  under  clause  (6)  of  section  70  ()) 
of  the  Punjab  Courts  Act,  with  ccsts. 

Appeal  dismissed. 

No.  87- 
Before  Hon.  Mr.  Justice  Robertson. 

PATHANA— (Defendant)-APPELLANT, 
Versus 
NABA — (Plaintiff)  and  WALLIA— (Defendant)— 
RESPONDENTS. 

Civil  Appeal  No.  1196  of  1910. 

Pre-emption — right  to,  of  lineal  descendant  who  is  also  a  co-sharer — pre- 
empted and  vendee,  having  equal  rights,  share  bargain— Punjab  Pre-emption 
Act,  II  of  1905,  sections  12  and  14. 

Held  that  the  fact  that  a  pre-emptor  is  both  a  lineal  descendant  and  a 
co-sharer  does  not  give  him  superior  rights  to  another  lineal  descendant  of 
equal  degree  who  is  not  a  co-sharer  ;  vide  section  12,  Punjab  Pre-emption 
Act. 

Held  also,  that  where  the  pre  emptor  and  the  vendee  have  equal  rights  of 
pre  emption,  the  pre-emptor  is  entitled  to  one-half  of  the  property  sold  and 
the  vendee  to  the  other  half— ride  section  14,  ibid. 

Further  appeal  from  the  order  of  Rai  Sahib  Bhigat  Narain 
Das,  Divisional  Judge,  Skahpur  Division,  at  Sargodha,  dated  l'Sth 
August  1910. 

Nanak  Chand,  for  appellant. 

Respondents  in  person. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
10th  Nov.  1911,  Robektron,  J.— The    Lower    Courts   appear    to    have  both 

overlooked  the  provisions  of  sections  12  (a)  and  14  (b)  of  the 
present  Pre-emption  Act.  Under  that  Act  relationship  gives  the 
first  right  and  when  persons  are  equally  related  to  the 
vendor,  sharing  in  the  holding  gives  no  superior  right  to 
either.* 
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Consequently  the  pre-emptor  and  the  vendee  in  this  case 
had  equal  rights  of  pre-emption .  That  being  the  case,  tinder 
sectiou  14,  clause  (&),  the  pre-emptor  is  entitled  to  pre-empt  one- 
half,  and  the  vendee  is  eutitled  to  retain  one-half,  as  pre-emptor 
and  vendee  are  found  by  the  Lower  Courts  to  be  equally  related 
to  the  vendor. 

As  to  price  the  learned  Divisional  Judge  seems  to  have 
again  overlojkei  the  provisions  of  the  present  Pre-emption  Act. 
Section  22  provides  that  whenever  the  price  has  been  fixed  in 
bad  faith  the  market  value  mnst  be  fixed  and  taken  as  the  prico 
to  be  paid. 

The  pi  ice  has  been  found  to  be  Rs.  400. 

I  accordingly  accept  the  appeal  and  decree  that  the  plaintiff 
shall  be  entitled  to  one-half  of  the  land  claimed  on  payment  of 
Rs.  203  within  one  month  of  date.  If  not  so  paid  the  suit 
stands  dismissed  with  costs.  If  so  paid  each  party  to  bear  his 
own  costs  throughout. 

Appeal  accepted. 

No.  88. 

Before  Bon.  Mr.  Justice  Shah  Din. 

KHUDA  BAKHSH— (Plaintiff)— APPELLANT, 

Versus 

WAHAM  ALI  AND  ANOTHER— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  1248  of  1910. 

Custom — alienation — power  of —among  Awans,  Talagang  Tahsil,  Attock 
District — in  presence  of  a  son. 

Held,  that  plaintiff  had  failed  to  prove  that  by  custom  among  Awans  of 
the  Talagang  Tahsil,  Attock  District,  his  father  was  incompetent  to  make 
an  alienation  of  his  ancestral  property  in  his  (plaintiff's)  presence. 

79  P.   R.    1896    0),    53  P.  R.  1899    (*),   46  P.  R.   1900  (3)   and  8    P.  R. 
1906  (4),  referred  to. 

Further  appe  d  from  the  order  of  E.  A.  Estcourt,  Esquire,  I.  C.  S„ 
Divisional  Judge,  Attoclc  Division,  at  Campbellpore,  dated  the 
8th  April  1910. 

Pazal  llahi,  for  appellant. 

Pestonji  Dadabhai,  for  respondents.  • 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J. — As  regards  tho   question   of  custom    involved     1st  April  1911. 
in  this   case,    the   decisions  of    this   Court   reported   as   No.    79 
P.  B,  1896  C);   No.  53  P.  B.  1899  (2)  ;  No.  46  P.  B.   1900  (3) 


(»)  79  P.    R.  1896  (Bakhsha  v.  Mir  Baz). 
(*)  53  P.  B.  1899  (Devi  Dass  v.  Bhakra). 
(3)  46  P.  R.  1900  (Nura  V.  Tora). 
(*)  8  P.  R.  1906  (Khudayar  v.  Fatten). 
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and  No.  8  P.  R.  1906  Q)  fully  support  the  view  which  has 
been  taken  by  the  learned  Divisional  Judge,  and  not  a  single 
authority  ha?  been  cited  to  me  by  the  Counsel  for  the  ap- 
pellant iu  support  of  his  position,  that  among  Awans  of  Tala- 
gang  Tahsil  of  the  Attock  District  a  proprietor  is  incompetent 
to  make  an  alienation  of  his  ancestral  property  in  the  presence 
of  a  son.  1  therefore  hold  that  the  appellant,  on  whom  the 
burden  of  proof  lay,  has  failed  to  prove  that  his  father  had  no 
power  to  make  the  sale  in  dispute. 

Even,  however,  if  it  be  granted  that  the  power  of  aliena- 
tion possessed  by  the  appellant's  father  was  restricted,  I  agree 
with  the  Divisional  Judge  in  holding  that  as  the  sale  in  the 
present  case  took  place  twenty  years  ago  in  payment  of  ante- 
cedent debt3,  it  was  for  the  appellant  to  prove  that  it  was 
made  without  legal  necessity ;  and  I  am  quite  clear  that  he 
has  failed  to  discharge  this  onus. 

The  appeal  fails  and  is  dismissed  with  costs. 


No.  89- 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

ISMAIL— (Plaintiff)  -APPELLANT, 

Versus 

MUSSAMMAT  BOJE  AND  OTHERS— (Defendants)  - 
RESPONDENTS. 

Civil  Appeal  No.  435  of  1909. 

Indian  Limitation  Act.  IX  o/ 1808,  section  18— fraudulent  concealment 
of  actual  vendee — deed  in  favour  of  a  benamidar—  suit  against  actual  vendee 
within  period  of  limitation  from  dale  when  actual  vendee  bee i me  known. 

Plaintiff  sued  M.  S.  for  pre-emption  on  the  2nd  March  1908  (the  1st 
being  a  holiday)  in  respect  of  a  sale  in  favour  of  B.  L.  by  registered  deed, 
dated  26th  November  I9u6,  which  appeared  from  the  mutation  proceedings 
held  on  1st  March  1907  to  have  been  benami  for  M.  S.,  the  real  purchaser, 
whose  name  had  been  fraudulently  concealed  from  plaintiff  until  then. 

Held,  that  section  J  8  of  the  Limitation  Act  applied,  the  suit  being 
against  the  person  guilty  of  the  fraud,  that  it  was  immaterial  that  a  possibly 
infructuous  suit  against  the  ostensible  purchaser  might  have  been  instituted 
before  the  fraud  became  known  to  the  plaintiff  and  that  consequently  the 
suit  was  within  limitation. 

Further  appeal  from  the  order  of  E.  Leslie  Jones,  Esquire,  Additional 
Divisional  Judge,  Feroz»pore  Division,  dated  the  25/A  January 
1909. 

Muhammad  Sha6,  for  appellant. 
Shadi  Lai,  for  respondents, 


(»)  8  P.  R,  190G  (Khudayar  v.  Fatteh). 


Dbobmbbe,  ion.]  civil  judgments—no.  90.  32i 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Sir  Arthur  Reid,  0.  J.— The  Lower  Appellate  Court  has  10th  April  1911. 
fouud  that  the  respondent  Manphul  fraudulently  concealed 
from  the  plaintiff-appellant  the  fact  that  the  sale,  ostensibly 
effected  to  Bikari  Lai,  was  actually  effected  to  Manphul,  but 
has  declined  to  hold  that  Section  18  of  the  Limitation  Act 
saved  the  suit  from  being  barred  by  limitation  on  the  ground 
that  "  the  literal  reading  of  the  section  "  is  against  the  view 
that  the  words  "  against  any  person "  should  be  understood 
to  follow  the  words  *'  a  suit  "  in  the  beginning  of  the  section. 

I  am  unable  to  concur  in  this  conclusion. 
The  suit  was  against  Manphul  and  Bikari  Lai, 

The  active  concealment  by  Manphul  of  the  fact  that  he 
was  the  act  lal  purchaser  delayed  the  appellant's  suit  against 
him. 

Manphul  plexded  that    he    was   the    actual   purchaser  and 
that  Bikaii   wa3    not     the   purchaser.     Had    Bikari   been  sued    ■ 
alone,  Mtnphul    would   doubtle33   havd  intervened    or     filed     a 
separate  suit  based  on  his  own  title, 

Under  these  circumstances  it  is,  in  my  opinion,  idle  to 
contend  that  Section  18  does  not  extend  the  period  of  limi- 
tation by  making  it  run  from  the  date  of  the  appellant's  know- 
ledge of  the  fraud.  The  suit  was  against  the  person  guilty 
of  the  fraud  and  it  is  immaterial  that  a  possibly  infructuous 
suit  against  the  ostensible  purchaser  might  have  been  instituted 
before  the  fraud  became  known  to  the  appellant. 

For  these  reasons  I  hold  that  the  suit  was  within  limi- 
tation. 

I  set  aside  the  decree  of  the  Lower  Appellate  Court  and 
I  remand  the  appeal  under  Order  XLI,  Rule  23  of  the  Code 
of  Civil  Procednre,  for  disposal  in  accordance  with  law. 

Costs  of  this  will  be  costs  in  the  cause,  Counsel's  fee  on 
the  higher  scale. 

Appeal  accepted. 

No.  90 

Before  Hon.  Mr.  Justice  Shah  Din  and  Eon.  Mr.  Justice 

Chevis. 

HAIDAR  HOSSAIN  AND  OTHERS— (Defendants)  — 

APPELLANTS, 

Versus 

MUHAMMAD  HUSSAIN  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS, 
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Civil  Appeal  No.  635  of  1909. 

Punjab  Courts  Act,  XVIII  of  1884,  Section  40— appeal  to  Chief  Court, 
where  Lower  Appellate  Court  decreed  Rs.  3,000  compensation. 

Plaintiff  claimed  to  be  part  owners  of  a  site  in  which  the  defendants 
were  building  a  mosque  and  sued  for  an  injunction  to  stop  the  building— 
both  the  Lower  Courts  found  that  as  the  building  was  practically  completed, 
plaintiff  was  only  entitled  to  compensation,  the  first  Court  fixing  the  amount 
at  Rs.  100  and  the  Divisional  Judge  on  appeal  at  Rs.  3,000. 

Held,  that  on  the  principle  laid  down  in  24  P.  R.  1903  F.  B.  i}),  the 
decree  involved  a  question  regarding  property  of  Rs,  3,000  in  value  and  a 
further  appeal  to  the  Chief  Court  was  therefore  competent. 

Further   appeal  frmn  the  order   of  H.  A.  Rose,  Esquire,  Divisional 
Judge,  Ambala  Division,  dated  the  26th  February  1909. 

Umar  Bakhsh,  for  appellants 

Abdul  Kadir,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

\2th  April  1911.  Chevis,  J.— This  suit  arises  out  of  the  building  of  a  mosque 

on  a  plot  of  land.  The  plaintiffs  who  are  part-owners  in  the 
site  sued  for  an  injunction  to  stop  the  building — the  first  Court, 
finding  that  the  building  was  practically  completed,  declined 
to  order  its  demolition,  and  granted  plaintiffs  a  decree  for 
money  to  be  paid  to  plaintiffs  as  compensation,  leaving  it  to 
be  decided  in  execution  proceedings  what  amount  should  be 
paid.  According  to  plaintiffs  they  own  one-thiad  of  the  site, 
bot  according  to  defendants,  plaintiffs  only  owned  one-eighteenth; 
the  first  Court  came  to  no  decision  as  to  what  plaintiffs'  share 
was. 

On  appeal  by  the  plaintiffs  the  learned  Divisional  Judge 
remanded  the  case  ;  holding  that  the  amount  of  plaintiffs'  share 
and  the  amount  of  damages  to  be  awarded  to  them  could  Dot  bo 
left  to  the  execution  proceedings  for  decision.  The  first  Court 
then  held  that  plaintiffs  owned  only  a  one-eighteenth  share,  that 
the  value  of  the  site  was  Rs  66,  of  which  plaintiff's  share  came 
to  Rs.  3-10-6,  and  that  plaintiffs  should  get  Rs.  100  as 
damages.  Tho  learned  Divisional  Judge  held  that  plaintiffs' 
share  was  one-third,  but  that  whatever  their  share  was  they 
were  entitled  to  heavy  damages,  their  land  having  been  built 
on  without  their  leave,  and  so  the  Divisional  Judge  gave  them 
a  decree  for  possession  of  their  share  in  the  laud,  but  at  the  same 
time  ordered  that  this  decree  should  not  be  executed  if  defendants 
paid  into  Coart  for  payment  to  plaiutiffs  the  sum  of  Rs.  3,000. 
No  time  for  payment  of  this  sum  was  fixed. 


0)21  P.  R.  1903  F.  B.  (GhuLim  Ghaws  v.  Nabi  Bakhsh). 
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The  defendants  appeal  to  this  Court.  For  the  plaintiffs 
an  objectiou  is  taken  that  no  farther  appeal  lies.  Bat  having 
regard  to  the  amount  which  defendants  have  been  ordered  to 
pay  we  consider  that  the  decree  involves  a  question  regarding 
property  of  Rs.  3,000  in  value  (v.  24  P.  R.  1903  (')  ).  If 
this  were  a  pre-emption  case  in  which  plaintiffs  had  been 
given  a  decree  on  payment  of  Us.  3,000,  it  is  clear  that  a  further 
appeal  would  lie.  The  only  difference  between  a  pre-emption 
sait  and  this  one  is  that,  instead  of  Rs.  3,000  being  fixed  as 
the  sum  payable  by  plaintiffs  as  a  condition  of  their  executing 
their  decree,  Rs.  3,000  has  been  Sxed  as  the  sum  payable  by 
defendants  as  a  condition  of  plaintiffs  not  executing  their 
decree.     We  overrule  the  objection. 

I        [The  remaiuder  of  the  judgment  is  not  required  for  the 
purpose  of  this  report.] 


Appeal  accepted.     Decree  in  favour  of  plaintiffs  for  Rs.  250. 

No.  91. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr.  Justice 


Shah  Din. 
MUSSAMMAT  DURGA  DEVI-(Plaintipf)— APPELLANT, 

Versus 
RAMZAtf  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  910  of  1909. 

Custom — Pre-emption — Mohalla  Acharjan— Oumti  Bazar— Lahore. 

Held,  that  it  had  not  been  proved  that  the  custom  of  pre-emption  prevail- 
ed in  Mohalla  Acharjau,  which  is  part  of  the  recognised  sub-division  of  Bazar 
Gumti  iu  the  Lahore  city. 

Further  appeal  from  the    order  of  Major  A.  A.  Irvine,   Divisional 
Judge,  Lahore  Division,  dated  29th  April  1909. 

Hukam  Chand,  for  appellant. 

Pestonji  Dadabhai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— • 

Rattigan,  J. — The  sole  question  before  us  upon  this    appeal     2nd  May  1911. 
is  whether  the  plaintiff   has   proved    that  the    custom  of    pre- 
emption  prevails   in   Mohalla  Acharjan,  which     is    part   of    the 
recognised  sub-division   of   bazar   Gumti,  in   Lahore   city.     The 
learned     Divisional     Judge     was    of      opinion    that      no    such 


0)  24  P.  R>  1903  F.  B.  (Ghulam  Ghana  v.  Nabi  Bakhsh). 
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custom  had  been  established  and  after  bearing  Mr.  Hukam 
Cband  on  behalf  of  the  appellant  we  saw  no  reason  to  differ 
from  that  conclusion.  Plaiutiff  has  adduced  documentary  evi- 
dence in  support  of  two  instances  of  alleged  pre-emption  in 
this  sub-division  but  we  are  not  impressed  with  either  instance. 
In  1877  a  Munsif  appears  to  have  decided  iu  favour  of  one 
Sukh  Dial,  who  claimed  (o  pre-empt  a  bouse  sold  to  one  Sher 
Singh,  This  claim  was  decreed  and  the  house  was  situate 
in  this  sub-division.  Prima  facia  this  would  seem  to  be  a 
good  instance  in  support  of  plaintiff's  allegation,  but  en 
further  consideiatiou  we  cannot  attach  much  value  to  it  as  a 
precedent.  From  the  materials  before  us,  it  would  appear  that 
the  case  was  decided  very  summarily  and  that  no  attempt  was 
made  to  esquire  into  the  existence  of  the  custom.  The  defen- 
dant in  the  case  seems  to  have  been  quite  content  with  receiving 
the  value  of  the  property  fiom  the  plaintiff  and  there  was  no 
thorough  investigation  into  the  existence  of  the  custom.  The  very 
fact  that  the  decree  of  the  Munsif  v»as  accepted  by  the  vendee 
suggests  that  tie  latter  had  lo  wish  to  contest  the  case  and 
allowed  the  plaintiff  to  take  the  house  without  any  teal  fight. 

The  other  instance;  to  which  we  have  referred,  is  of  no 
Value  whatever.  Mr.  Gobind  Ram  claimed  to  pre-empt  a  certain 
house  and  his  claim  was  resisted  by  the  vendee.  During  the 
course  of  the  case  the  parties  oame  to  him  and  the  plaintiff, 
by  amicable  arrangement  with  the  vendee,  was  allowed  to 
purchase  the  property  for  the  latter.  Per  se  this  instance  proves 
nothing,  as  it  is  quite  possible  that  the  plaintiff  made  it  well 
worth  the  while  of  the  vendee  to  settle  the  litigation. 

These  are  the  only  so-called  instances  in  support  of  which 
documentary  evidence  has  been  produced  and  in  our  opinion 
they  are  at  best,  inconclusive. 

In  addition  to  these,  we  have  certain  instances  referred 
to  very  cursorily  by  witnesses  who  have  deposed  on  plaintiff's 
behalf.  These  persons  were  very  clear  and  definite,  when 
giving  evidence  that  on  such  and  such  occasions  certain  persons 
had  preferred  claims  to  pre-emption  and  that  on  every  such 
occasion  the  claim  had  been  recognised  by  the  Courts  and 
decrees  pas- ed  in  favour  of  the  pro-emptors.  The  plaintiff  was 
very  lightly  askel  to  substantiate  this  evidence  by  production 
of  the  recoids  of  the  ca^es  referred  to,  or  of  certified  copies  of 
the  orders  and  judgments  in  these  cases.  He  was  givon  ample 
time  for  this  purpose,  but  hid  pleader  was  eventually  forced 
to  admit  that  owing  to  lack  of  particulars  no  such  documentary 
evidence  was  forthcoming.   This  confession  16  in  itself  a  sufficient 
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commentary  upou  the  valae  oi  the  oral  evidence.  In  making 
these  remarks  however  we  do  not  wish  to  impugn  the 
veracity  or  bond  fides  of  Mr.  Dha^m  Das  Suri  who  is  known 
to  us  as  a  highly  respected  and  upright  pleader  of  this  Court. 
He  gave  evidence  on  behalf  of  plaintiff,  and  we  accept  his 
statement  that  he  obtained  possession  of  half  of  a  certain 
house  by  pie-emption.  But  he  admits  that;  he  sued  for  the 
whole  of  the  house  that  his  claim  was  resisted  by  the  vendee, 
and  that  it  was  only  by  a  compromise  that  he  eventually  suc- 
ceeded in  obtaining  half  or'  the  house.  The  witness  further 
admits  that  subsequently  when  the  vendee  sold  the  other 
half  of  this  house  he  preferred  no  J  claim  for  pre-emption,  a9  he 
had  no  need  for  that  half.  It  may  be  that  Mr.  Dharm  Das 
is  of  opinion  that  the  custom  of  pre-emption  prevails  in  this 
quarter  of  Lahore  city,  but  his  opinion  may  well  be  erroneous 
and  so  far  as  we  can  gather  from  the  materials  now  before  us 
it  is  founded  on  no  sound  basis.  Apart  from  the  old  case  in 
1877  plaintiff  has  not  been  able  to  point  to  a  single  authenti- 
cated case  in  which  the  custom  has  either  been  admitted  or  been 
pioved  to  exist.  We  certainly  agree  with  the  learned  pleader  for 
appellant  that  cases  in  which  vendees  admit  the  existence  of 
the  custom  of  pre-emption  are  as  valuable  as  cases  in  which 
the  Court  finds  the  existence  of  the  custom  established.  But 
bitween  such  cases  and  these  cases  in  which  the  vendee  after 
denying  the  existence  of  the  custom  eventually  is  induced  to 
come  to  terms  with  the  pre-emptor  and  to  compromise  the 
dispute,  there  is  a  very  substantial  distinction.  A  litigant  may 
be  confident  that  he  is  in  the  right  and  that  the  other  party 
has  no  just  claim  against  him,  and  he  may  nevertheless  think 
it  prudent  to  accept  an  amicable  settlement  of  the  dispute. 
In  the  case  before  us  there  is  no  good  proof  of  the  existence  of 
the  custom  set  up  by  plaintiff,  and  we  agree  with  the  Divisional 
Judge  that  the  claim  must  be  dismissed.  We  accordingly 
reject  this  appeal  with  costs. 

Appeal  dismissed. 

No-  92. 

Before  Hon.  Mr.  Justice  Rattigan   and  Hon.  Mr.  Justice 
Shah  Din. 

JAFAR  ALI  SHAH  AND  OTHERS-  (Defendants)— 
APPELLANTS, 

Versus 

SANT  RAM- (Plaintiff)— RESPONDENT. 
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Civil  Appeal  No.  1315  of  1908. 

Custom— alienation — Bukhari  Sayyeds  of  mauza  Fattehullah  Shahwala, 
Tahsil  Zira,  District  Ferozepore — governed  by  agricultural  custom  and  not 
Muhammadan  Law. 

Held,  that  Bukhari  Sayyeds  of  Mauza  Fattehullah  Shahwala,  Tahsil  Zira, 
District  Ferozepore,  are  governed  by  agricultural  custom  in  matters  pertain- 
ing to  their  powers  as  land  owners  and  not  by  Muhammadan  Law,  and  that 
consequently  their  power  of  alienation  in  respect  of  ancestral  land  is  not 
unrestricted. 

Appeal  from  the  order  of  Sheikh.  Rukn-ud-Din,  Sub-Judge,  1st  Glass} 
Ferozepore,  dated  the  30th  October  1908. 

Gurcharn  Singh,  for  appellants 

Sheo  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by— 
22wi  May  1911.  Shah  Din,  J. — This  is  a    first  appeal   which  arises  out  of  a 

suit  brought  by  the  plaintiff-respondent  Saut  Ram,  for  possession 
as  mortgagee  of  4,354  kanals  and  8£  mayhs  of  land,  situate  in 
Mauza  Fattehullah  Shahwala,  Tahsil  Z;ra,  on  tho  strength  of 
a  registered  mortgage-deed,  dated  the  16th  November  1887, 
executed  by  one  Amanat  Ali  Shab,  by  caste  a  Sayyed  Bukhati, 
father  of  jthe  defendants-appellants.  The  allegations  in  the 
plaint,  on  which  the  suit  was  based,  briefly  were  that  Amanat 
Ali  Shah,  father  of  the  defendants,  had  executed  in  favour  of 
the  plaintiff  a  registered  mortgage-deed  on  the  16th  November 
1887,  by  which  in  consideration  of  Rs.  5,102-8-0  he  mortgaged 
with  possession  4,601  kanals  and  4£  marlas  of  land  ;  that  the 
mortgagor  had  agreed  to  cultivate  the  mortgaged  land  under 
the  mortgagee  and  to  receivo  the  produce  thereof  ;  that  it  was 
further  agreed  that  he  was  to  pay  Rs.  250  per  year  as  profits 
to  the  mortgagee  by  two  half-yearly  instalments  ;  that  if  tho 
mortgagor  failed  to  pay  the  profits  for  any  one  harvest,  he  was 
liable  to  pay  the  same  with  iuterest  at  the  rate  of  Rs.  2  per 
cent. per  mensem  ;  that  if  the  profits  and  the  interest  due  there- 
on were  not  paid  for  15  years  the  entire  amount,  which  would 
thus  become  due,  would  be  treated  as  principal  mortgage- 
money,  and  the  mortgagee  would  be  entitled  to  recover  possession 
of  the  land.  It  was  further  alleged  in  the  plaint  that  Amanat 
Ali  Shah,  mortgagor,  had  after  execution  of  the  mortgage-deed 
paid  Rs.  375  to  the  mortgagee  ;  that  after  his  death  his  sons, 
the  defendants,  had  taken  possession  of  the  mortgaged  laud 
and  paid  the  plaintiff  Rs.  190  by  way  of  profits  ;  that  after 
giving  credit  for  the  amount  of  the  profits  thus  realized  a  sum 
of  Rs.  12,388-12-9  was  still  due  to  the  plaintiff,  and  lastly, 
that,  according  to  the  terms  of  the  mortgage-deed,   the  plaintiff 
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was  entitled  to  recover  possession  of  the  mortgaged  land,  upon 
these  allegations  the  plaintiff  sued  for  recovery  of  possession. 
The  defendants  pleaded  in  substance  that  they  had  no  know- 
ledge of  the  mortgage-deed  sued  upon  having  been  executed  by 
their  father  ;  that  the  suit  was  barred  by  limitation;  that  they 
were  not  aware  of  the  alleged  payment  of  Els.  375  having 
been  made  by  their  father  after  the  date  of  the  deed  ;  that 
they  themselves  had  never  paid  anything  to  the  plaintiff  ;  and 
that  the  mortgage  in  question  was  without  consideration  and 
legal  necessity,  hi  reply  to  the  defendants'  written  statement, 
the  plaintiff's  pleader  alleged  that  the  land  in  suit  was  not 
ancestral  and  that  the  defendants  were  not  agriculturists,  and 
he  therefore  urged  that  they  coald  not  contest  the  alienation 
on  the  ground  of  want  of  necessity.  He  added  that  the  defen- 
dants had  acquiesced  in  the  raor'gage.  Upon  the  pleadings 
of  the  parties  the  Lower  Court  drew  8  issues,  of  which  only 
three,  namely  the  fourth,  the  fifth  and  the  sixth  issues  need  only 
be  noticed  at  this  stage,  as  arguments  on  both  eides  have  been 
limited  to  the  points  covered  by  those  issues.  They  are  as 
follows  :— 

Ath. — Can  the   defendants   contest  the  alienation   on  the 
ground  of  want  of  necessity  ? 

hth.-^lt  so,  was  the  alienation  for  necessity  ? 

6th. — Was  the  alienation  for  full  consideration  ? 

Upon  these  issues  the  Lower  Court  held— J 

(1)  that   the   defendants'   father,    who    was   a    Bukhari 

Sayyed,  was  governed  in  matters  of  alienation  by 
Muhammadan  Lhw  and  not  by  the  custom  of 
agriculturists  ;  that  therefore  his  power  of  aliena- 
tion was  unrestricted  ;  and  that  c  msequently  the 
defendants  had  no  right  to  contest  the  validity  of 
the  mortgage  in  suit  ; 

(2)  that  apparently   legal    necessity    for    the    mortgage 

did  exist,  though  in  view  of  the  finding  on  the 
4th  issue  a  discussion  of  the  5th  issue  was  un- 
necessary ; 

(3)  that  full   consideration   was   proved  to   have  passed 

under  the  deed  of  mortgage  sued  upon.  As  a 
result  of  these  findings,  the  Lower  Court  decreed 
the  plaintiff's  claim  for  possession  of  the  mort- 
gaged property. 
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The  defendants  have  appealed  to  this  Court,  and  we  have 
heard  the  case  very  fully  arguud  on  both  sides.  The  questions 
which  we  have  to  decide  are  :— 

(1).  Whether  the  mortgager,  Amanat  Ali  Shah  followed 
Mnhammadan  Law  or  agricultural  custom,  and 
if  he  followed  custom,  whether  his  power  of  aliena- 
tion in  respect  of  ancestral  property  (the  land  in 
suit  being  admittedly  ancestral)  was  uurestrictei  ; 

(2).  Whether  consideration  for  the  mortgage  in  dispute 
was  paid  in  full ;    . 

(3).  If  so,  whether  there  was  legal  necessity  for  the 
mortgage. 

Upon  the  first  question  we  hold,  after  giving  every  weight 
to  what  has  been  urged  by  the  respondent's  pleader,  that 
Amanat  Ali  Shah,  father  of  the  appellants,  was  governed,  not 
by  Muhammadan  Law,  but  by  ordinary  agricultural  custom^ 
and  that  his  power  of  alienation  with  regard  to  ancestral 
property  was  not  unrestricted,  it  has  been  contended  for  the 
respondent]  that  Amanat  Ali  Shah  was  a  Bukhiri  Sayyed,  and 
was  as  such  governed  -prima  facie  by  Muhammadan  Law  ;  that 
his  grandfather,  Fattehullah  Shah,  after  whose  name  the 
village,  in  which  the  mortgaged  lmd  is  situated,  is  called, 
obtained  a  grant  of  the  village  area  by  way  of  jagir  from  Sardar 
Hari  Singh,  a  Sikh  dignitary,  in  Sambat  1845  ;  that  the  history 
of  the  foundation  of  the  village  shews  that  this  grant  was  made 
to  Fatehullah  Shah  as  a  holy  parsonage,  being  in  the  nature 
of  an  Aima  grant,  as  is  evidenced  by  the  fact  that  Fatehullah 
Shah  founded  a  habitation  named  Aima  Fatehullah  Shah,  which 
subsequently  came  to  be  known  as  Ghah,  and  which  was  and 
has  always  be^n  treated  as  a  separate  habitation  from  Mauzf. 
Fattehullah  Shahwala  ;  that  none  if  the  members  of  Amanat 
Ali  Shah's  family  are  shewn  to  hive  cultivated  the  land  with 
their  own  hands  ;  that  the  connection  of  this  family  with  agri- 
cultural land  was  not  very -ancient ;  and  that  Amanat  Ali  Shah 
was  a  literate  person,  apparently  well  versed  in  Persian,  and 
belonged  to  the  community  of  Sayyeds  who  prima  facie  canno^ 
be  classed  as  agriculturists,  and  that  therefore  his  family  stood 
on  a  separate  footing  from  the  illiterate  agricultural  tribes  that 
inhabited  the  neighbouring  villages  We  confers  that  we  are 
not  very  much  impressed  by  this  a-gument.  The  extract  from 
the  pedigree-table  of  Uauza  Fattehullah  Shabwala,  which  is 
printed  at  page  30  of  the  paper-book,  shews  that  the  defendants' 
family  settled  in  this  village  about  1 20  years   ago,  and  it  seems 
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clear  that  for  four  generations  agriculture  has  be^n  the  occupa- 
tion of  its  members.  The  plaintiff,  examined  as  a  witness  in 
the  case,  admitted  (page  46  of  the  record)  that  Amanat  Ali 
Shah  maintained  himself  upon  the  income  of  the  land  ;  and 
though  it  was  hiuted  in  his  evidence  and  in  that  of  a  witness 
of  his,  named  Raghunath  Das,  that  Amanat  Ali  Shah  waG 
at  one  time  in  service  somewhe'e  iu  Hindustan,  it  has  not  been 
proved  that  he  ever  carried  on  any  other  profession  except  that 
of  an  agriculturist.  He  speaks  of  himself  as  an  "  agriculturist" 
when  signing  the  mortgage-deed  of  5th  November  1881,  which 
is  relied  on  by  the  plaintiff  (see  page  10  of  the  record)  ;  and 
his  occupation  is  put  down  as  "  agriculture  "  also  in  the  Sub- 
Registrar's  endorsement  on  the  back  of  the  mortgage-deed  of 
16th  November  1887  (page  4  of  the  record).  We  further  find 
that  in  a  judgment  between  the  present  parties,  dated  the  6th 
May  1901  (exhibit  page  2),  it  was  held  that  Amanat  Ali  Shah's 
family  belonged  to  an  agricultural  tribe  and  was  as  such 
governed  by  custom  and  not  by  Muhammadan  Law.  In  the 
said  judgment  reference  is  made  to  another  judgmeut,  dated 
the  19th  August  1898,  in  the  case  of  Kanshi  Earn  v.  Jafar  Alt 
and  others  (present  defendants),  in  the  course  of  which  the 
Mnnsif  refers  to  the  fact  that  the  Eiwaj-i  am  of  the  Zira  tahsil, 
in  which  Mama  Fattebullah  Shahwala  is  situated,  bore  the 
signature  of  Amanat  Ali  Shah,  tlus  shewn. g  that  he  (Amanat 
Ali  Shah)  signed  the  record  of  tribal  custom  prepared  for  the 
locality  as  one  who  was  governed  by  custom  and  not  by  personal 
law.  It  further  appears  that,  although  Ampnat  Ali  Shah  has 
left  daughters  as  well  as  sons  (the  present  defendants),  the 
latter  only  have  succeeded  to  his  landed  property  to  the  exclu- 
sion of  the  former,  a  fact  which  clearly  proves  that  this  family 
is  not  governed  by  Muhammadan  Law,  Amanat  Ali  Shah  also 
left  a  widow,  Mussammat  Umrai  Begum,  who,  as  appears  from 
certain  bonds  on  the  record,  acted  as  the  de  facto  guardian  of 
her  minor  sons  ;  and  this  lady  is  not  shewn  to  have  succeeded 
to  any  part  of  her  husband's  property  as  a  sharer  according  to 
her  personal  law.  No  doubt  Amanat  Ali  Shah  and  his  sons  are 
not  shewn  to  have  cultivated  their  land  with  their  own  hands  • 
but  as  they  belong  to  a  respectable  Sayad  family  the  mere 
fact  that  the  cultivation  lias  been  carried  on  by  them  through 
servants  or  tenants  by  no  means  proves  that  they  belong  to  a  non- 
agricultural  tribe.  Everything  on  the  record  points  to  the  family 
being  regarded,  by  them.- elves  and  by  others,  as  an  agricultural 
family,  and  not  one  single  circumstance  has  been  brought  to  ot.r 
notice  which  would  prove  that  Amanat  Ali  Shah  was  governed 
by  Muhammadan  Law  in  any  matters    pertaining  to   his  powers 
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as  a  land  owner.  We  hold  therefore  that  he  was  governed  by 
custom  and  not  by  his  personal  law  ;  and  it  follows  that  his 
power  of  alienatioQ  iu  respect  of  the  land  in  dispute  was  not 
unrestricted.  The  defendants  have  therefore  the  right  to 
challenge  the  validity  of  the  mortgage  in  Buit. 

[The   remainder   of   the   judgment    is  not   required  for  the 
purpose  of  this  report.] 

Appeal  accepted — suit  dismissed. 

No-  93. 

Before  Hon.  Mr.  Justice  Rattigan. 

GHAS1TA— (Defendant)— PETITIONER, 

Versus 

SULTAN— (Plaintiff)— RESPONDENT. 

Civil  Revision  No.  1353  of  1911. 

Provincial  Small   Cause  Covrts  Act,   IX  of  If  £7,  section  25—  wrong  deci- 
sion on  point  of  limitation,  when  not  interfered  with  on  revision. 

Held,  that  the  Chief  Court  will  not  in  the  exercise  of  its  discretional 
powers  of  revision  under  section  25  of  the  Provincial  Small  Cause  Courts 
Act  interfere  with  an  erroneous  decision  on  a  point  of  limitation,  where  the 
judgment  of  the  Lowei  Court  dees  substantial  justice  between  the  parties, 

66  P.  R.  1904  (')  and  19  P.  R.  1901  (%  referred  to. 
Petition   under  section  25  of  Act   IX  of  1887,   for  revision  of  the 
order  of  Khan    Sahib  Sheikh    Amir  AU,  Judgs,  Smalt  Cause 
Court,  Lahore,  dated  the  25th  May  1911. 

Jowala  Pershad  and  Taj-ud-din,  for  petitioner. 

Nabi  Bakhsh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  ; — 
22nd  July  1911.  Rattigan,  J.— In    1896   one   Gabna   obtained  a  decree  for 

Rs.  119-12-0,  with  costs  against  Ghasita,  as  principal,  and  the 
estate  of  Ismail  deceased  as  surety.  In  execution  of  decree 
Gabna  attached  certain  property  belonging  (as  eventually  found) 
to  the  said  estate.  Ismail's  *on,  the  present  plaintiff  Sultan, 
and  widow  objected  to  the  attachments  and  as  a  result  tbe 
epiestiou  had  to  be  fought  out  in  a  regular  suit  in  which  the 
ultimate  decree  was  in  favour  of  Gahna.  Thereafter,  in 
December  1906,  Sultan  paid  Gahna  the  decretal  amount  (viz., 
Rs.  U9-l2-0p7««  Rs.  10  costs)  and  on  the  2nd  August  1910 
he  brought  the  present  claim  against  Ghasita  for  the  said 
amount   and   also    for     (1)  Rs.  40   expended     in    the  previous 


0)  08  P.  B.  1904  (Sayai  Mir  Shah  V.  Atar  Singh). 

(')  19  P.  R.  1901  (Faqir  Chand  V.  Mmiammat  Bal  Kaur). 
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litigation     with    Gahna,  the   decree-holder  •     and    (2)   interest 
on  the  amount  due. 

Defendant  Ghasita,  pleaded,  inter  alia,  that  the  claim  was 
birred  under  article  81  of  the  Limitation  Act,  having  been 
brought  mire  than  three  years  after  the  date  of  payment  in 
December  1906, 

The  Judge  of  tha  Small  Causa  Court  apparently  accepted 
the  evidence  of  certain  witnesses  and  the  statement  made  in  the 
plaint  to  the  effect  that  in  January  1907  the  defendant  had 
promised  to  pay  the  money  to  plaintiff  in  6  months  time  i.e., 
by  the  eud  of  July  1907.  The  learned  Judge  appears  to  have 
thought  that  this  acknowledgment  of  tin  debt  exfendei  the 
9riod  of  limitation  and  brought  the  suit  within  time,  Ob- 
iously  this  was  an  error.  In  tha  first  place  section  19  of 
e  Limitation  Act  could  have  no  application,  as  there  was  no 
cknowledgment  in  writing  signed  by  thb  defendant,  and  in 
the  next  place,  even  if  plaintiff  bad  three  years  from  the  3lst 
Joly  19C7  within  which  to  sue,  the  present  suit,  which  was 
instituted  on  the  2nd  August  1910,  would  be  barred  by  time. 

The  learned  Judge,  however,  held  the  suit  to  be  within 
time  and  finding  in  favour  of  plaintiff  on  the  merits,  gave  him 
a  decree  for  Rs.  306  which  included  the  said  decretal  amount 
and  the  costs  of  the  former  litigation  and  interest  at  the  rate 
of  As.  8  per  cent,  per  mensem. 

Ddfendant  Ghasita  has  applied  under  section  25  of  Act  IX 
of  1887,  to  this  Court  for  revision   of   the   decree   of  the  Small 
Cause  Court,  and  lam  bound  to  say  that,  that  Court  erred  in  law 
in  holding  the  claim  to   be    within  time.     On  the   other  hand, 
there  can  be   no  gainsaying  the  contention'that   the  claim  was 
just  and  that  defendant's   refusal  to  repay   plaintiff   tho  money, 
which  the  latter  had  to   pay,   on  defendant's   behalf   to    Gahna 
is  very  discreditable.    In  the  circumstances  ought  I  to  interfere  ? 
In  this  connection  Mr.  Nabi  Bakhsh  has  referred  me   to    certain 
passages   in  Mr.  Justice  Chatterji's    judgment  in  No.  66  P.  R. 
1904  (').     In  the  course  of   that  judgment    the    learned  Judge 
observed  ;     "  In   an   appeal  it  is    the    right  of  the  appellant  to 
"  obtain  an  adjudication,  and  one   in  his    favour   if  his    grounds 
"  are  made  out  irrespective  of  the  question   whether   substantial 
"  justice  is  or  is   not  thereby    dispensed    in   the  case,     A   point 
"  of  law  or  procedure  may  in    a  particular  case   work    great 
•'  hardship,  bat  in  an  appeal  the  Court  is   bound   to   give  effect 
I  to  it  without  regard  to  tie  consequence.     In  cases  of  revision 


(')  66  P.  U.  1904  (Sayad  Uir  Shah  v.  Attar  S  ingh), 
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"  it  is  qnite  otherwise.  No  party  has  the  right  to  obtain  an 
"  adjudication,  and  it  is  entirely  within  the  discretion  of  the 
"  Court  to  interfere  or  not,  as  it  thinks  fit.  It  will  not  interfere 
"  to  perpetuate  an  injustice,  but  only  to  promote  the  ends  of 
"  justice.  Suppose  a  just  claim  is  really  barred  by  time  but  is 
"  erroneously  held  not  to  be  so  by  the  Lower  Coutt,  or  a  forfeiture 
"  clause  uuder  a  contract,  which  would  work  great  hardship 
"  in  a  particular  instance,  is  erroneously  held  not  to  apply — 
"  in  such  a  case  a  Court  of  appeal  would  be  obli  ged  to  enforce 
"  the  law,  but  a  Court  of  revision  would  ordinarily  refuse  to  act." 
See  also  No.  19  P.  B.  1901(1).  The  very  instance  given  by 
the  learned  Judge  as  an  illustration  is  now  before  me,  and 
agreeing  as  I  do  with  the  principle  enunciated  in  the  passage 
cited,  I  have  no  hesitation  in  declining  to  interfere  on  revision 
with  a  decree,  which  though  based  on  an  error  of  law,  does 
substantial  justice  between  the  ,' parties.  Furthermore,  I  see 
no  good  ground  for  refusing  to  allow  the  plaintiff  to  claim 
the  costs  which  he  incurred  in  the  previous  litigation  or  tho 
interest  allowed  him  by  the  Lower  Court. 

I  accordingly  reject  this  petition  with  costs. 

Revision  rejected. 


No.  94- 

Before  Uon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

DUNGAR  AND  OTHERS -(Plaintiffs)  -PETITIONERS, 

Versus 

NANHA  AND  OTHERS— (Defendants)-RESPONDENTS. 

Civil  Revision  No.  600  of  1911. 

Provincial  Small  Cause  Courts  Act,  IX  of  1887,  section  32(2) — impera- 
tive— date  of  institution  not  affected  by  rein  and  for  retrial. 

Held,  that  the  terms  of  section  32  (2),  Provincial  Small  Cause  Courts 
Act  are  imperative  and  apply  to  a  suit  instituted  before  tho  Court  was  invested 
with  Small  Cause  Court  jurisdiction,  and  that  the  date  of  institution  is  not 
affected  by  a  remand  order  directing  retrial  de  novo  after  the  Court  had  been 
invested  with  such  jurisdiction. 

Petition  under  section  70  (a)  of  Act  XVIII  of  1884,  for  revision  of 
the  order  of  Bhai  Umrao  Singh,  District  Judge,  BoMak,  dated 
the  6th  February  1911. 

Raushan  Lai,  for  petitioners. 

Sukh  Dial,  for  respondents. 

(')  19  P.  R.  1901  (Faqir  Chanel  V.  Mussammat  Bal  Kaur). 
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The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Sir  Arthur  Reid,  C,  J. — This  application  and  Civil  Revision    8th  July  1911. 

601,  602,603,604,605,  606  and  107  of    1911,    can     be   disposed 

of  together,  the  sann    point  being  involved  in  each. 

The  suit  was  instituted  in  the  Court  of  a  Mumif  without 
Small  Cause  Court  powers.  It  was  dismissed  in  default  on 
tho  20th  Decembar  1909  under  order  IX,  rule  3  of  the  Code  of 
Civil  Procedure. 

It  was  restored  to  the   list    of  pending    cases    on    the   25th 
January  1910  by  a  Munsif  with  Small  Cause    Court  powers.     He 
was  transferred  during  the   hearing   and    was    succeeded   by   a 
Munsif  with  Small  Cause  Court  powers  who  decreed  the  suit. 

On  appeal  the  District  Judge  remanded  the  suit  for  trial 
de  novo  to  the  Court  of  a  Munsif,  who  hud  Sma'l  CaDse  Couit 
powers  and  tried  the  suit  under  Small  Cause  Court  procedure. 

The  question  for  consideration  is  whether  the  suit  could 
be  so  tried. 

The  District  Judge  hold  that  no  appeal  lay  to  his  Court 
tha  suit  having  been  tried,  though  erroneously,  as  a  Small 
Cause  Court  case. 

Section  32  (2)  of  the  Small  Cause  Courts  Act  provides 
that  nothing  in  the  previous  sub-section  applies  to  suits  insti- 
tuted or  proceedings  commenced  in  Small  Cause  Courts  before 
the  date  on  which  they  were  invested  with  that  jurisdiction. 

The  6uit  was  instituted  before. the  Court  of  the  Munsif  was 
invested  with  Small  Cause  Court  jurisdiction  and  the  fact 
that  the  remand  order  directed  retrial  de  novo  does  not  affect 
the  date  of  institution. 

Kauleshar  Bai  v.  Dost  Muhammad  Khan  (1)  and  Mangal 
Sen  v.  Bup  Chand  (2)  cited  for  the  respondents  are  not  applicable 
to  tho  facts  of  this  case. 

The  terras  of  section  32  (2)  of  the  Small  Cause  Courts 
Act  are  imperative  and  I  have  no  alternative  to  setting  aside 
the  decree  of  the  Small  Cause  Court  under  section  25  of  the  Act 
and  ordering  retrial  as  an  ordinary  suit  by  the  Munsif.  I  order 
accordingly  costs  of  this  Court  will  be  costs  in  the  cause. 

Bevision  accepted. 

0)  ,'1883)  I.L.R.5  All.  274. 
(3)  (1891)  I.  L.  R.  13  All.  824. 
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No.  95. 

Before  Bon.  Sir  Arthur  Beid,  Kt.}  Chief  Judge. 

THAKAR  DAS  AND  OTHERS— (Plaintiffs)  —  APPELLANTS, 

Versus 

PERMA  NAND  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  641  of  1911. 

Civil  Procedure  Code,  1908,   order  XLUI,  rule  1  (k)— appeal  from  order 
of  abatement. 

Held,  that  no  appeal  lies  under  order  XLIII,  rule  1  (&),  where  there  has 
been  no  application  to  the  Court  to  set  aside  an  abatement. 

Further  appeal  from  the  order  of  0.  L.  Dundas,  Esquire,  Divisional 
Judge,  Rawalpindi  Division,  dated  the  '12nd  February  1911. 

Kishori  Lai],  for  appellant*. 
Pestonji  Dadabhai,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 
6th  JuM  \§\\ .  Sib  Arthur  Reid,  C,    J. — A    preliminary  objection    that   no 

appeal  lies,  has  force. 

The  appeal  purports  to  be  under  order  XL11I,  rule  1  (h), 
which  provides  an  appeal  from  an  order  under  rule  9  of 
order  XXII,  refusing  to  set  aside  the  abatement  or  dimissal 
of  a  suit.  Here  there  was  no  application  to  the  Court  to  set 
aside  the  abatement,  and  an  appeal  consequently  does  not  lie. 
The  value  of  the  suit  is  Rs.  250  and  the  suit  is  unelassed.  A 
farther  appeal  therefore  does  not  lie. 

The  appellants'  remedy  was  by  application  to  the  Court 
to  set  aside  the  abatement.  His  failure  to  avail  himself  of  this 
remedy  procludes  interference  under  section  70 '(l)  (a),  for 
which  his  pleader  prays. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  96. 

Before  Hon.  Mr.  Justice  Battigan  and    Bon.  Mr.  Justice 

Shah  Din. 

GURDAS  AND  OTHERS-(Plaintiffs)— APPELLANTS, 

Versus 

BHAG  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  407  of  1910. 

Preliminary  Decree—  Civil  Procedure  Code,  Act  V  of  1908,  section  2  (2)— 
order  returning   plaint  for  amendment— appeal— revision— declaratory   decree 


December,  1911.]  CIVIL  JUDGMENTS-No.  §6.  gg5 


in  respect  of  right  to  realise  birt— parohit  "and  jujmans— Specific  Belief  Act,  I 
of  1877,  sections  40  and  54. 

Where  the  first  Court  passed  the  following  order — "  plaintiffs  cannot 
"  bring  a  suit  for  declaration  of  birt  and  should  bring  a  suit  for  injunction  " 
and  added—"  order  announced  to  Counsel  of  parties  and  plaintiff's  counsel  are 

"  directed  to  comply  with  the  order  till  14th  August  1909,  for  which  date 

"  the  case  is  postponed.'' 

RelJ,  that  this  was  merely  an  order  returning  the  plaint  for  amendment 
within  a  specified  period  and  not  a  preliminary  decree  within  the  meaning 
of  section  2  (2),  Civil  Procedure  Code,  and  that  consequently  no  appeal  was 
competent  under  the  provisions  of  the  Code. 

Hell  also,  that  although  the  order  was  only  interlocutory,  the  very 
peculiar  circun  stances  of  the  case  justified  the  Chief  Court  in  dealing  with 
it  on  the  revision  side. 

Held  also,  that  plaintiff's  claim  to  a  decree  declaratory  of  their  so-called 
right  as  heirs  of  one  Buta  to  realize  birt  could  not  be  recognized  by  a  Civil 
Court,  the  so-called  right  not  being  property  within  the  meaning  and  for  the 
purpose  of  section  42  of  the  Specific  Relief  Act,  1677. 

[The  relations  between  a  parohit  and  his  jujmans  discussed.l 

8  P.  B.  1901  (•),  differed  from,  and 

7  P.  B.  1877  (2),  Striwathoo  bloithoo  v.  Dorasingu  Tevar  (,3),  Sainarcnda 
Chandra  Deb  v.  Birendra  K,  Deb  ;<)  and  115  P.  R.  1883  05),  referred  to. 

Held  further,  that  the  objections  to  the  grant  of  a  declaratory  decreo 
are  equally  fatal  to  the  grant  of  an  injunction,  in  the  absence  of  a  specific 
agreement  between  the  parties  {vide  section  54  Specific  Relief  Act). 

Bajavalad  Shivapa  v.  Krishnalhab  (6)  and  Daya  Bam  Hargovan  v.  Jetha 
Bhat  Lakhmiram  ;7),  referred  to. 

Further  appeal  from  the  order  of  A.  H.  Parker,  Esquire,  Additional 
Divisional  Judge,  Lahore  Division,  dated  the  22nd  day  of 
February  1910. 

Dhanpat  Rai  and  Jowala  Peishad,  for  appellants. 

Moti  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J.— Plaintiffs   and  defendants   are  Acharaj  Brab>     lsi  June  1911. 
m ins  of  Lahore5  and  the  former  have  irstituted  a  suit   in    which 
they  claim,  both  under    Hindu  Law    and   under  the   provisions 
of   a   will,    to    be    the   heirs    of     one     Buta     Mai     deceased. 
They     assert    that     defendants    have    taken    possession     of    a 

(*)  8  P  B.  1901  (Our  Sahai  v.  Earam  Chand). 
<2)  7  P.  R.  1877  F.  B.  (Oobind  v.  Sadda). 

(3)  (1875)  15  B.  L.  B.  108  P.  G. 

(4)  (19081  I.  L.B.  35  Gal.  789—794. 

(3)  115  P.  B.   1883  F   B.  (Bamdial  v.  Budha). 
(6)  (1879)  /.  L.  B.  3  Bom.  232. 
Q)  (1896)  /.  L.  B.  20  Bom,  784. 
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house  belonging  to  the  estate  of  the  said  deceased  and  deny 
their  rights  as  the  lawful  heirs  of  the  latter,  Plaintiffs 
therefore  claim  (1)  possession  of  the  said  house,  and  (2)  a 
declaration  that  they,  as  the  heirs  of  the  deceased,  are  entitled 
to  the  moveable  property  appertaining  to  his  estate,  includ- 
ing the  right  to  realize  birt  offering  from  the  deceased's  jujmans, 
defendants  pleaded  that  the  relief  prayed  for,  as  regards  the 
right  to  realize  birt  offerings,  was  not  maintainable  inasmuch 
as  the  declaration  sought  related  to  the  right  to  collect  offerings 
in  the  future,  and  that  such  a  right  was  not  property  within 
the  meaning  of  section  42jof  the  Specific  Relief  Act. 

The  Snb- Judge,  rolyiog  npon  the  ruling  of  this  Court 
in  No.  115  P.  B.  1883  ('),  held  that  plaintiffs  could  not  ask  for 
a  declaration  in  regaid  to  rights  which  might  arise  hereafter 
bat  did  not  «xist  at  the  moment.  He  therefore  held  that 
"plaintiffs  were  not  competent  to  bring  a  so  it  for  declxration 
"  of  birt  and  should  bring  a  suit  for^  injunction."  To  this  order 
he,  on  the  same  date  appended  the  followiug  note,  : — "  Order 
"  announced  to  the  counsel  of  parties  and  plaintiffs'  counsel 
"  are  directed  to  comply  with  the  above  order  till  14th  August 
u  1909,  for  which  date  the  case  is  postponed." 

Plaintiffs  did  not  comply  with  the  said  order,  but  before 
expiry  of  the  specified  period  lodged  an  appeal  in  the  Court 
of  the  Divisional  Judge,  at  the  hearing  defendants  objected 
that  the  order  of  the  Sub-Judge  was  one  returning  the  phant 
for  amendment  and  that  no  appeal  could  lie  therefrom,  but 
this  objection  was  overruled  by  the  learned  Divisional  Judg0 
on  tho  ground  that  the  order  in  question  was  equivalent  to 
a  dismissal  of  plaintiffs'  euit  for  a  declaration  as  to  birt  and  as 
such  a  prelin  inary  decree  from  which  an  appeal  was  competent. 
He,  therefore,  entertained  the  appeal  and  upon  the  merits 
agreed  with  the  views  of  the  Sub-Judge  that  the  claim  fur 
declaration  as  to  birt  did  not  lie, 

The  appeal  having  been  dismissed  by  the  Divisional  Judge, 
plaintiffs  have  preferred  a  further  appeal  to  this  Court  and 
the  first  question  before  us  is  whether  the  order  of  the  Sub- 
Judge  was  a  u  decree,"  whether  preliminary  or  otherwise,  from 
which  an  appeal  would  lie. 

It  is  not  easy  to  define  exactly  what  is  intended  by  tho 
expression  u  preliminary  decree  "  in  section  2  (2)  of  the  Civil 
Procedure  Code,  and  we  have  no  desire  to  enunciate  any 
general  proposition  in  this  case,    as    we   aro   clearly    of  opiuiou 

O  115  P.  R,  1883  F.  B.  (Bamdial  v.  Budha), 
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upon  the  facts  before  us  that  the  ]  order  of  the  Sub-Judge  was 
not  intended  to  bo  a  "  decree  "  in  any  sense  of  the  term.  It 
is  admitted  that  no  formal  decree  was  drawn  up,  and  per  se 
this  would  seem  to  be  fatal  ta  the  contention  that  the  order, 
though  not  embodied  in  tbe  form  of  a  decree,  was  in  reality  such 
and  therefore  appealable  (see  Bai  Biwali  v,  Vishnov  Manor  Das). 

But  apart  from  this  objection,  it  is,  we  think,  clear  from 
the  note  which  the  Sub- Judge  appended  to  his  order  (and  this 
note  was  meant  to  ba  read  as  part  of  that  order)  that  the 
Judge's  intention  was  merely  to  return  the  plaint  for  amendment 
within  a  specified  period.  It  is  impossible  for  us  to  say  what 
action  the  Sub-Judge  might  have  taken  if  plaintiffs  had  simply 
refused  to  comply  with  his  order  and  the  c*se  had  come  before 
him  again  for  final  orders  on  the  14th  August  1909.  ft  is 
possible  that  he  might  have  rejected  the  plaint  (order  VII,  rule 
11  (d)  of  the  Civil  Procedure  Code),  but  it  is  equally  possible  that 
he  might  then  have  struck  out  this  particular  relief  from  the 
plaint,  or  have  passed  some  other  order.  It  is  futile  to  surmiso 
upon  these  points  or  to  hazard  a  guess  whether  any  such  order 
would  or  would  not  have  amounted  to  "  a  preliminary  decree  " 
or  to  a  final  decree  within  the  meaning  of  Section  2  (2)  of  the 
rwCode.  The  broad  fact  remains  that  the  only  order,  which  he 
actually  passed,  was  one  returning  the  plaint  for  ameudment 
and  from  such  an  order  (which  does  not  amount  to  a  preliminary 
decree)  no  appeal  is  competent  under  the  provisions  of  tbe 
Code.  We  must,  therefore,  hold  that  no  appeal  lay  in  this 
case  to  tbe  Divisional  Judge  and  a  fortiori  that  no  further  appeal 
lies  to  this  Court. 

Mr,  Dhanpat  Rai  asks  us,  however,  to  treat  this  memo- 
randum of  appeal  as  a  petition  for  revision  of  the  order  of  the 
Sub-Judge,  and  in  support  of  his  prayer,  contends  that  that 
order  was  in  effect  a  refusal  on  the  part  of  the  Sub-Judge  to 
exercise  a  jurisdiction  vested  in  him  by  law.  Mr.  Moti  Lai,  on 
the  other  hand,  arguet  that  the  said  order,  not  being  final  but 
merely  interlocutory,  is  not  open  to  revision  and  that  the 
proper  course  for  plaintiffs  to  adopt  is  to  await  final  orders  and 
then  to  take  such  steps  as  they  may  deem  fit.  There  is  force 
in  this  contentioo,  but,  reluctant  as  we  are  to  depart  from  the 
ordinary  and  very  wholesome  rule  of  practice  that  obtaius  in 
this  Court,  we  think  that  wo  ara  justified  by  tbe  very  peculiar 
facts  of  the  case,  in  making  an  exception  on  this  occasion. 

The  question  at  issue  is  one  of  law  only,  and  the  Sub- 
Judge,  though  technically  he   has  not  yet   passed   final   orders 

O   (l90fJ)  11  Bom.  L.  R.  1326. 
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has  in  point  of  fact  giveu  bis  decision  upon  it.  In  the  interests 
of  all  parties,  therefore,  and  to  avoid  farther  delay  and  unneces- 
sary expense,  we  have  decided  to  hoar  arguments  upon  the 
question  and  to  determine  it  finally  between  the  parties.  We 
proceed,  therefore,  to  hear  the  learned  pleaders  on  behalf  of  their 
respective  clients. 

The  judgment  of  tho   Court   was   subsequently    delivered 
by- 
8th  June  3911.  Rattigan,  J,— After  hearing  Mr.  Dhanpat   Rai  for  the  plain- 

tiffs and  Mr.  Moti  Lai  for  the  defendants,  and  after  careful 
consideration  of  the  authorities  bearing  upon  the  subject,  I  am 
of  opinion  that  the  Sub-Judge  was  right  in  holding  that  plaintiffs' 
claim  to  a  decree  declaratory  of  their  so-called  right,  as  the 
heirs  of  Buta  Mai,  to  realize  birt  cannot  be  recognized  by  a  Court 
of  law. 

Section  42  of  the  Specific  Relief  Act,  1877  enacts  that  "  any 
"  person  entitled  to  aDy  legal  character  or  to  any  right  as  to 
"  any  property,  may  institute  a  suit  against  any  person  denying 
"  or  interested  to  deny,  his  title  to  such  character  or  right,  and 
"the  Court  may,  in  its  discretion,  make  therein  a  declaration 
"  that  he'  is  so  entitled,"  &c. 

Now,  it  is  not  contended  in  the  present  case  that  defendants 
deny  plaintiffs'  status  as  Acharaj  Brahmins.  Defendants  have 
never  challenged  plaintiffs'  status  as  such.  But  they  do  deny 
the  right  of  plaintiffs  to  come  forward  as  the  heirs  of  Buta 
Mai  and  to  claim,  as  such  heirs,  the  property  left  by  tho  latter 
and  to  this  extent  plaintiffs'  claim  to  a  declaratory  light  is 
unquestionably  maintainable.  But  the  question  before  us  is 
whether  such  part  of  the  claim  as  relates  to  the  alleged  right 
to  birt  can  receive  judicial  recognition,  and  for  this  purpose  wo 
have,  to  consider  whether  that  so-culled  right  is  "  property  " 
within  the  meaning  and  for  the  purposes  of  the  said  section.  And 
in  this  connection,  I  might  observe  that  from  a  legal  point  of 
view  the  question  would  have  been  to  all  intents  and  purposes 
the  same  if  the  late  Buta  Mai  had  himself,  in  his  life  time, 
sought  a  declaration  against  defendants  to  the  effect  that 
alone  was  entitled  to  receive  birt  (or  priestly  dues)  from  hi 
jujmans.  In  that  event,  as  in  the  case  before  us,  the  questic 
would  have  been  whether  the  right  set  up  could  bo  regard* 
as  "  property,"  It  is  admitted  that  a  particular  parohit  (c 
priest)  cauuot  compel  his  so-called  jujmans  to  engage  him 
the  occasions  when  the  latter  have  need  of  a  priest's  services  ; 
that  t^Q  jujmans  are  at  liberty  to  employ  any  parohit  whom 
they  prefer,  and  to  pay  fees  to   the  particular   person  employed 
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by  them.  It  very  frequently  happens  that  jujmans  with 
oriental  conservation  prefer  to  keep  to  a  particular  family  of 
parohits,  but  they  are  under  no  obligation,  religious  or  secular 
to  do  so,  and  it  is  open  to  them  to  select  a  total  stranger  if 
they  think  proper.  In  the  circumstances  it  is,  I  think,  a 
strange  misconception  of  legal  terminology  and  legal  principles 
to  speak  of  the  "  right  "  of  a  parohit  to  perform  such  cere- 
monies or  to  receive  such  dues  as  consideration  therefor.  No 
parohit  can  assert  that  he  has  any  such  right  inherent  in 
himself,  and  the  utmost  that  he  can  say  is  that  he  hopes  and 
expects  that  jujmans  who  have  heretofore  employed  him  and 
his  predecessors  will  continue  to  call  him  in  when  a  priest's 
services  are  required.  In  my  opinion  this  is  a  mere  spes 
or  expectation  and  cannot  be  regarded  as  a  legal  right  or  as 
legal  property. 

In  No.  8  P.  B.  19)1  (I)  the  late  Chief  Judge,  in  a  Single 
Bench  ruling,  observed  that  "  it  may  bo  taken  as  settled  law 
"  that  birt  is  an  assignable  and  inheritable  property  and  it  may 
"  be  the  subject  of  contract,    ancestral  right   or  customary   pro- 

"  ceeding this   as  between  the   participators  in  the 

"  right  of  taking  birt."  In  support  of  this  remark  the 
learned  Chief  Judge  referred  to  No.  7  P.  E.  1877  (2).  I  have 
carefully  studied  the  judgments  of  the  learned  Judges  in  that 
case  and  I  can  find  theiein  no  support  to  the  very  broad  pro- 
position enunciated  by  Sir  William  Clark,  Plowdon,  J.  it  is 
true  in  a  judgment  which  is  somewhat  peculiar  for  its  note 
of  diffidence  and  hesitancy,  held  admittedly  in  opposition  to 
the  then  weight  of  authority,  that  the  priestly  office  and  its 
incidents  might  well  be  regarded  in  the  light  of  property 
as  a  subject  of  inheritance  and  subject  to  certain  restrictions, 
assignable.  But  Fitzpatrick,  J.  was  very  decidedly  of  a  contrary 
opinion.  "As  long"  he  lemarked  "as  the  exclusive  right 
"of  a  parohit  to  minister  to  an  i  receive  fe?s  from  his  jujmans 
"  was  recognized  by  the  Courts,  such  a  claim  would  be 
"  intelligible  enough.  The  right  of  the  parohit  was  thus 
"  somewhat  analogous  to  a  right  to  officiato  in  a  shrine  and 
"  receive  the  offerings  made  there  or  again  to  a  right  to  take 
"  tolls  in  a  market.  It  was  a  species  of  property  which  might 
"  descend  to  heirs  and  of  which  one  heir  might  claim  a  share 
"  as  against  the  others.  But  when  once  it  was  laid  down  that 
"jujmans  might  employ  and  pay  fees  to  any  parohit  they  pleased, 
"  this  species  of  property  was  in   a  legal    point  of   view   annihi- 

0)  8  P.  R.  1901  {Our  Sahai  V.  Karam  Chand), 
(2)  7  P.  R.  1877  F.  B.  (Gobind  v.  Sadda), 
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"  lated  and  no  question  as  to  their  right  to  succeed  to  it 
"  could  any  longer  arise.  No  doubt  the  position  of  hereditary 
"  parohit  as  carrying  with  it  the  good  will  of  an  established 
"  professional  connection  is  still  valuable,  and  accordingly  it 
"  is  not  uncommon  for  the  heii'3  of  a  deceased  parohit  to  enter 
"  into  agreements  among  themselves  as  to  the  seasons  in  which 
"  they  will  officiate  and  as  to  the  manner  in  which  they  will 
11  share  their  fees.  When  such  agreements  have  been  entered 
"into  they  will  of  course  be  enforced   like     any   other   contracts 

"(No.  62  P.  E.   1867)  C) But  when  the  claim  is 

"  based  merely  on  plaintiff's  right  as  heir  to  a  share  of  the 
11  office  as  to  a  ehare  of  property  1>  ft  by  a  deceased  person,  I 
"  am  of  opinion  that  it  cannot  be  sustained,  there  being  in  fact 
"  as  I  have  already  said,  nothing  to  inherit."  Owing  to  this 
difference  of  opinion  the  question  was  refened  in  a  concrete 
form  to. the  Full  Bench  and  the  decision  of  the  latter  was  as 
follows  : — 

"  The  only  question  refeired  to  us  in  the  order  of  the  10th 
"  August  is  whether  A  as  be;ng  the  right  heir  of  G,  can  main- 
"  tain  a  suit  against  B  for  the  money  received  by  him  from 
"  certain  jujmans  who  erroneously  thinking  that  B  was  the 
"  heir  of  G  and  that  A  had  no  pretentions  to  be  such  heir  erro- 
"  neously  paid  their  fees  to  B  during  the  month  fixed,  We 
ll  think  this  must  be  answered  in  tho  affirmative." 

It  is  obvious  from  these  extracts  that  the  Full  Bench  did  not 
decide  the  question  now  before  us,  and  that  upon  that  ques- 
tion in  its  abstract  form,  the  opinious  of  Plowden,  J.  and  Fitz- 
patrick,  J.  were  diametrically  opposed  to  each  other.  I  cam  ot 
therefore  agree  with  the  late  Chief  Judge  that  "  it  may  be 
"  taken  as  settled  law  that  birt  is  an  assignable  and  inheritable 
"  property,"  and  1  observe  that  the  learned  Judge  him- 
self admits  that  "  as  between  the  Acharja  and  tho  jujmans  there 
"  is  no  property  ;  the  relation  is  purely  voluntary  and  the 
"  juj wans  can  employ  whatever  A  char j  they  choose."  And  in 
a  latter  passage  the  learned  Judge  further  concedes,  "  the  pro- 
"  perty  in  birt  is  of  an  uncertain  and  indefinite  character ;  it 
"  depends  on  the  good  will  of  the  jujmans  and  if  the  jujmans 
"  prefers  another  Acharj,  the  property  has  ceased  to  exi>t." 
(No.  8  P.  B.  1901  (2)  p.  33.)  With  every  deference,  I  cannot 
agree  that  an  uncertain,  indefinite  privilege  of  this  kind  can 
be  described  ae    property.      In    my   opinion  the   so-called  right 


(»)  02. P.  R.  1M7  (Ram  Kiihen  v.  Doonee  Chund) 
('X.8..P.  R,  1901  (Qur  Bahai  v  Kaiam  Chand). 
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on  the  part  of  a  parohit  to  birt  \b  in  law,  no  right  at  all  and 
does  not  amouut  to  "  property  "  for  the  purposes  of  Section  42 
of  the  Specific  Relief  Act.  It  is  at  most  a  mere  spes  succession^ 
or  contingent  right,  which  is  admittedly  dependent  for  its 
existence  upon  the  pleasure  of  the  jujmans  and  which  therefore, 
may  never  have  any  existence.  It  cannot  as  such  form  the 
basis  for  a  declaratory  decree.  As  remarked  by  their  Lord- 
ships of  tho  Privy  Council  in  an  early  case  : — "  It  appears  to 
"  have  been  very  reasonably  ruled  in  India  that  the  Courts 
u  will  not  try  questions  of  title  as  to  future  interests  when 
"  neither  claimant  has  a  right  to  prevent  possession,  especially 
"  questions  of  title,  which  like  the  present,  may  nover  arise." 
(Strimabhoo  Moothoo  v.  Dova  Singa  Javar  (').  See  also  Samarin~ 
dra  Chandra  Deb  v.  Birendra  K.  Deb  (3)  Collett's  Specific  Relief 
Act,  3rd  Ed.  p.  303.) 

In  No.  115  P.  B.  1883  (3)  the  question  arose  whether  plain- 
tiffs, chumars  of  a  village,  could  claim  a  declaration  that  they 
were  entitled  to  a  two-third  share  in  the  skins  of  all  animals 
dying  in  the  panna  of  their  village.  Rattigan,  J.  held  they  could 
uot.  "  It  seems  to  me  "  he  said  "  that  the  section  contemplates 
"  a  right  to  property  which  is  in  esse,  though  the  right  itself 
"  may  be  deferred,  as  that  of ^a  reversioner,  and  not  a  right  to 
"  property  in  posse,  or  which  is  non-existent  at  tho  time  when 
"  the  right  is  asserted  and   which  may  or  may    never  come  into 

"existence , A   mere   possibility   is  not   property 

"in   any    true    sense  of   the   expression ...Now  in 

"  tho  present  case  the  plaintiffs  as  village  chumars  have  no  right 
tl  of  property  in  the  skins  unless  and  until  the  animals  die  in 
"  the  village.  The  right,  therefore,  is  a  mere  possibility,  which  in 
"  several  contingencies  might  never  accrue,  as  for  instance  the 
•'  animals  now  in  existence  being  sold  out  of  the  village  or  by 
"  their  dying  elsewhere.  It  could  never  have  been  intended  by 
"  the  legislature  in  enacting  Section  42  of  the  Specific  Relief 
"  Act  that  the  Courts  should  be  occupied  in  determining  purely 
"  speculative  rights  which  might  never  come  into  existence. 
"  If  the  plaintiffs  desire  to  have  their  rights  in  the  skins  of 
"  animals  dyiug in  the  village  determined,  they  should  wait  until 
**  an  animal  dies  and  then  bring  a  test  suit." 

We  have  not  her6  to  deal  with  the  ri^ht  of  plaintiffs  to 
olaim  a  refund  of  fees  actually  paid  to  defendants,  and  it  is 
unnecessary,  therefore,   to   discuss  the   question  whether  such  a 

(.»)  (1875)  15B.I,  R.  83  (p.  108)  (P.  0.) 

(2)  (1908)  I.  L.  R.  35  Cal.  Ill  F.  B.  (pp.  789-  794). 

(3)  115  P.  R.  1883  F.  B.  (Ramdial  v.  Budha). 


342  civil  judgments-No.  96.  [Rkooid, 

claim  would  or  would  not  be  maintainable,  either  upon  tbe 
basis  of  agreement  between  the  parties  or  in  virtue  of  a  cus- 
tomary right  recognizing  plaintiffs'  rights  in  respect  of  such 
fees  when  actually  paid.  It  is  popsiblo  that  a  suit  so  framed 
would  be  sustainable  in  law,  (see  as  to  this,  Limba  Bin  Krishna 
v.  Rama  Bin  Pimplu  {}),  Dinonath  Chuckerbutty  v,  Pratap  C. 
Qoswami  (3),  Waman  J.  Jushi  v.  Balaji  R.  Patil  (3)  and  No.  7 
P.  R.  1&77  (4)  per  Plowden,  J.),  but  I  prefer  to  leave  the 
matter  open  until  the  point  actually  arises. 

The  conclusions  then,  at  which  I  arrive,  are  that  the  prayer 
by  plaintiffs  for  a  decree  declaratory  of  their  alleged  right  to  birt 
is  not  entertainablein  law  and  that  the  Sub- Judge  was  right  in 
directing  amendment  of  the  plaint  pro  tanto.  Bnt  I  cannot 
agree  with  the  Sub-Judge  that  plaintiffs  are  entitled  to  claim 
an  injunction  against  defendants  in  respect  of  their  alleged 
right  to  biit.  Apparently  defendants  admitted  that  a  suit 
would  lie  for  an  injunction  restraining  them  from  visiting  the 
houses  of  jujmans  during  specified  days  of  the  mouth.  It 
certainly  would,  if  defendants  had  covenanted  with  plaintiffs 
not  to  visit  jujmans  during  those  diys,  but  in  the  absence  of  any 
suoh  agreement  (and  I  believe  none  such  was  pleaded)  I  con- 
sider that  the  objections  urged  to  the  grant  of  a  declaratory 
decree  are  equally  fatal  to  the  grant  of  an  injunction.  Before 
an  injunction  can  be  granted  under  Section  54  of  the  Specific 
Relief  Act,  M  the  plaintiff's  case  must  disclose  a  breach,  whether 
11  actual  or  threatened,  by  the  defendant  of  some  present  legal 
11  right  vested  in  the  plaintiff"  (Nelson's  Law  of  Injunction 
p.  366.)  But  plaintiffs  have  no  legal  right  to  birt  vested  in 
them  and  therefore  they  cannot  claim  an  injunction  to  restrain 
a  threatened  brench  of  that  right.  The  late  Chief  Judge,  it  is 
true,  granted  an  injunction  in  the  case  above  cited  (8  P.  R. 
1901  (5),  but  with  every  respect,  I  venture  to  doubt  whether 
he  had  jurisdiction  to  make  the  order  (see  as  to  this  Raja  Valad 
Shivapa  v.  Krishnabhat  (6)  and  Baya  Ram  Bargovan  v.  Jethct 
hhat  Lakhmiram  (7).  Moreover,  this  objection  apart,  I  cannot 
see  what  particular  advantage  would  accrue  to  plaintiffs  from 
an  injunction  of  the  kind  issued  in  No.  8  P.  R.  1901  (B),  evasion 
of  which  would  be  tbe  easiest  of  tasks. 


0)  (1889)  I.  L.  R.  13  Bom.  548. 

0)  (1900)  I.L.  R.  27  Cal.  30. 

(a)  (18»0)  I.  L.R.ll  Bom  167. 

(<)  7  P.  R.  1877  F.  B.  (Uobind  v.  8>idda). 

(6)  8  P.  R.  1901  (Our  Snhai  v.  Karam  Chand). 

(«)  (1879)  I.  L.  R.  3  Bom,  232. 

(J)  (1896)  I.  L.  R.  20  Bom.  784. 
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For  the  reasons  giveu  I  would  reject  this  memorandum 
of  appeal  whether  treated  as  such  or  as  a  petition  for  revision 
and  I  would  direct  the  Sub-Judge  to  grant  plaintiffs  Buch 
further  extension  of  time  as  he  may  consider  sufficient  to  enable 
them  if  so  advised  to  amend  their  plaint.  Costs  should,  I 
think,  be  left  to  abide  the  event. 

Appeal  rejected. 
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The  references  are  to  the  Nos.  given  to  the  eases  in  the  "  Record." 
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ABSCONDER, 


Absconder — locus  standi  of  collateral  to  have  sale  of  property  set  aside — 
Criminal  Procedure  Code,  Act  V of  1898,  sections  87,88  and  89. — Held, 
that  the  sale  of  the  land  of  an  absconding  person  made  under  the 
provisions  of  sections  87  and  88  of  the  Criminal  Procedure  Code, 
cannot  be  set  aside  at  the  instance  of  a  collateral  of  the  absconder 
either  by  the  Magistrate  who  made  the  order  of  sale  or  by  the  Chief 
Court. 


No.  8  P.  B.  (Gr.)  1911. 


ACTS. 


XLV  of  1860— See  Indian  Penal  Code. 
I  of  1872 — See  Indian  Evidence  Act. 
I  of  1878— See  Opium  Act. 
XX  of  1891 — See  Punjab  Municipal  Act. 
XII  of  1896— See  Excise  Act. 
V  of  1898 — See  Criminal  Procedure  Code. 


CHARGE. 

Under  section  161,  Penal  Code,  of  accepting  a  lump  sum  from  the 
abadkars  of  a  chali,  not  illegal. 

See  Criminal  Revision. 

No.  11  P.  P.  (Or.)  1911; 

C  HARAS. 

Sale  of — by  a  license-holder  of  a  "  sale  in  bond  "  license  to  a  person 
on  the  understanding  that  he  must  take  out  a  license  before  delivery, 
not  punishable. 

See  Excise  Act. 

No.  4  P.  B.  (O.)  1911. 
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CO-ACCUSED. 

(1)  Confession  of — if  not  relevant — cannot  be  used  against  other 
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COMPLAINANT 
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CONCURRENT  PUNISHMENTS. 

Only  admissible  where  accused  is  convicted  at  one  trial  of  several 
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CONFESSION. 
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of  the  Act. 
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sras  a  vritness  in  the  case,  in -which  he  was  subsequently  impleaded  as 
an  accused  person,  stands  on  the  same  footing  in  this  respect  as  if 
it  had  been  made  by  him  as  an  accused  person. 

No.  9  P.  B.  (Or.)  1911. 

(2)  (r/)  induced  by  promise  held  out  by  a  Zaildar— and  (6) 
made  to  b  Zaildar  in  presence  of  Police,  inadmissible  under  sections  24 
and  25,  Evidence  A<-i. 

Murder  (2). 

No.  14  P.  B.  (Or.)  1911, 
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CONFESSION— arocZd. 


(3)  Confession  of  one  accused  retracted — Admissibility  of  retracted  con* 
fession  against  co-accused — Indian  Evidence  Act,  I  of  1872,  section  30. — 
Held,  that  a  retracted  confession  may  be  taken  into  consideration  under 
section  30  of  the  Evidence  Act  as  against  the  persons  tried  jointly 
with  the  confessing  accused  for  the  same  offence,  but  that  as  a  gen  ral 
rule  such  a  confession  should  not  be  considered  as  supplying  sufficient 
evidence  for  the  conviction  of  the  co-accused,  unless  it  is  corro- 
borated by  independent  testimony  in  material  particulars  affecting 
such  co-accused. 

Emperor  v.  Kehri,  (1907)    I.  L.  B.  29  All.  434,  followed. 

No.  5  P.  B.  (Or.)  1911. 

(4)  Confession  by  co-accused  who  has  pleaded  guilty,  when  irrelevant 
as  against  the  other  accused — Indian  Evidence  Act,  section  30,  and 
Criminal  Procedure  Code,  section  271. — Held,  that  when  the  Court 
accepts  a  plea  of  guilty  by  one  of  several  accused  persons,  though  not 
in  express  terms  nor  at  the  moment  it  was  put  in,  a  confession  made 
by  such  person  cannot  be  taken  into  consideration  against  the  other 
accused  persons. 

Subruhmauia  Ayyar  v.  King-Emperor,  (1902)  J.  L.  B.  25  Mad. 
61  (69)  (P.  C),  Queen-Empress  v.  Vahufi,  (1895)  I.  L.  B.  19  Bom.  195, 
Queen- Empress  v.  Ghinna  Baruchi,  (1900)  I.  L.   B.   23  Mud.    151,    and 


11  B.  B,  (Or.)  1900,  followed. 

CRIMINAL. 

Deaf  and  dumb — How  to  be  dealt  with. 

See  Deaf  and  Dumb  Criminal. 


No.loB.B.  (Or.)  1911, 


No.  13  P.  B.  (Or.)  1911. 


CRIMINAL  PROCEDURE  CODE. 

(1)  Section  35. 

Order  that  punishments  shall  run  concurrently,  when  admissible. 

See  Criminal  Bevisiou. 

No!ll  P.  &  (Or.)  1911. 

(2)  Section  54  (1)  sixthly — deserter  from  Army  may   be    arrested 
without  warrant. 

See  Indian  Penal  Code  (2). 

No.  20  P.  B,  (Or.)  1911. 

(3)  Sections  87,  88  and  89. 

Sale  of  absconder's   property   cannot   be   set  aside   at   instance    of 
collateral. 

See  Absconder. 

No.  8  P.  B.  (Or.)  1911, 
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CRIMINAL  PROCEDURE  CODE— contd, 

(4)  Sections  107,  ]  19  and  437. 

See  Recognizance  to  keep  peace. 

No.  6  F.  B.  (Or.)  1911  (F.  P.). 

(5)  Section  181  (1). 

Commitment  to  Sessions  Court  of  a  resident  of  a  Native  Indian 
State  arrested  in  that  State  and  accused  of  the  offence  of  belonging  to  a 
gang  of  dacoits. 

See  Jurisdiction  {Criminal). 

No.  1  F.  B.  (Cr.)  1911. 

(6)  Section  197. 

Sanction  for  prosecution  of  Government  servant,  wording  of — 
See  Criminal  Bevision. 

No.  11  P.  B.  (Or.)  1911. 

(7)  Section  200. 

Complainant  should  ordinarily  he  examined  on  oath— when  omission 
to  make  such  examination  excusable. 

See  Criminal  Revision, 

m 

No.  11  P.  B.  (Or.)  1911. 

(8)  Section  271. 

Plea  of  guilty,  Avhen  accepted  by  Court — relevancy  of  such  accused's 
confession  against  co-accused. 

See  Confeerion  (4). 

No.  15  F.  B,  (Cr.)  1911. 

(9)  Sections  341  and  471. 

Deaf  and  Dumb  Criminal  should   hi'   dealt   with   as  u   lunatic  and 

reported  to  Local  Government. 

See  Deaf  and  Dumh  C rim  inn!. 

No.  13  F.  U.  (Cr.)  1911. 

(10)  8bctio»487. 

Further  inquiry  by  Magistrate  who  made  order  of  discharge  not  set 
aside  by  higher  authority. 

e  Discharge, 

No.  10  P.  B.  (Cr.)  1911  (F.  P.). 
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CRIMINAL  PROCEDURE  CODE— concld. 
(11)     Suction  439. 

Chief  Court  will  not  ordinarily  interfere  with  findings  of  fact  on  the 
revision  side. 

See  Criminal  Revision. 

No.  11  1'.  R.  (Cr.)  1911. 

(12)     Section  488. 

Order  for  niamtenanct — restricted  l<>  money  payments. — Held,  that 
an  order  under  section  488,  Criminal  Procedure  Code,  for  maintenance 
must  be  of  money  payable  as  a  monthly  allowance,  and  that  the  section 
does  not  wan-ant  an  order  that  the  allowance  be  paid  wholly  or  partly 
in  grain  or  the  like. 

No.  19  P.  B.  (Cr.)  1911. 

(13)  Section  537. 

Irregularity  in  not  examining  complainant  on  oath,  cured — unless  it 
caused  miscarriage  of  justice. 

See  ('run hud  Revision. 

No.  IIP.  B.  (Or.)  1911. 

(14)  Section  562. 

The  "  cheating  "  used  in  that  section  means  cheating  punishable 
under  section  417,  Penal  Code,  and  not  that  punishable  under  section 
420. 

See  First  Offender. 

No.  GO  P.  R.  (Or.)  1911. 

CRIMINAL  REVISION. 

Criminal  revision — rule  as  to  finding  of  fact— charges  against  Govern' 
ment  servant  under  section  161,  Penal  Code — proper  sanction   of  Govern' 

ment — charge  fur  receiving  lump  sums — examination  of  complainant — 
concurrent  punishment  in  respect  of  similar  offences  tried  separately — 
Criminal  Procedure  Code,  Act  V  of  1898,  sections  35,  197,  200  and  537 
(«). — Accused,  a  ziladar  in  the  Irrigation  Department,  was  convicted 
of  four  distinct  offences  under  section  161,  Indian  Penal  Code,  and  in 
respect  of  each  offence,  all  being  tried  separately,  A\as  sentenced  to  2 
years'  rigorous  imprisonment  and  a  fine  of  Rs.  1,000,  with  a  direction 
that  the  sentences  of  imprisonment  imposed  in  each  case  should  run 
concurrently. 

Held, 

(1)  that  a  direction  that  punishments  inflicted  in  respect  of  dis- 
tinct offences  shall  run  concurrently,  could  be  made  only  when  the 
accused  was  convicted  at  one  trial  of  two  or  more  distinct  offences  (vide 
section  35,  Criminal  Procedure  Code),  and  was  consecruently  erroneous 
in  this  case  ; 
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CRIMINAL  REVISION— co«c/<Z. 

(2)  that  although  every  Magistrate  who  takes  cognizance  of  an 
offence  upon  complaint  should  ordinarily  forthwith  examine  the  com- 
plainant on  oath  (vide  section  200  of  the  Code),  a  failure  to  comply 
with  these  provisions  did  not  in  this  case  occasion  a  miscarriage  of 
justice  or  invalidate  the  subsequent  proceedings,  the  complaint  having 
been  signed  by  a  responsible  publie  official  (the  Public  Prosecutor)  and 
accompanied  by  a  formal  sanction  of  the  Local  Government,  the  irre- 
gularity was,  therefore,  cured  by  section  537  (a)  of  the  Code  ; 

(3)  that  the  sanction  of  Government  under  section  197  of  the  Code 
for  the  prosecution  of  the  accused  was  not  bad  in  law  merely  because 
it  sanctioned  prosecution  under  section  161,  Indian  Penal  Code, 
"  or  any  other  section  of  the  Code  that  may  be  found  to  be  applicable 
"  in  respect  of  an  offence  briefly  described  in  the  Schedule  hereto 
"  annexed,"  and  the  Magistrate  trying  the  case  was  at  liberty  to  deter- 
mine whether  the  facts  alleged  against  the  accused  constituted  an 
offence  under  section  161  or  any  other  section  of  the  Penal  Code  ; 

(4)  that  where  the  facts  alleged  against  the  accused  were  that 
sums  of  money  were  collected  by  lambardars  and  others  from  the 
landholders  of  the  various  chaks  and  were  paid  in  each  case  by  them 
to  the  accused  in  a  lump  sum  with  the  object  of  inducing  him  to 
show  favour  in  his  official  capacity  to  those  chaks  as  a  whole,  the 
charge  in  each  case,  of  having  received  a  certain  lump  sum  from  the 
abadkars  of  the  chak,  was  legal  and  correct ;   and 

(5)  that  in  revision  cases,  the  well  established  rule  of  practice 
in  the  Chief  Court  is  "  that  the  orders  of  Criminal  Courts  are  not  to 
"  be  interfered  with  upon  the  facts  save  in  rare  cases  and  for  very 
"  exceptional  reasons," 

No.  UP.  B.  {Or.)  1911, 


DEAP  AND  DUMB  CRIMINAL. 

Ihaj  and  d/u/nib  pereqps   charged  with    murder— Criminal  Procedure 
Cod>;  section  341.     Held,  following  37  /'.  B.  (Or.)  1889,  that  an  accused 

person  charged  with  the  offence  of  murder,  who  cannot,  by  reason 
of  his  being  deaf  and  dumb,  be  properly  tried,  should  be  dealt  with 
as  a  lunatic,  and  that  the  matter  should  be  reported  to  the  Local 
Government  for  orders  under  section  -171,  Criminal  Procedure  Code. 

No.  13  P.  B.  (CV.)  1911, 

DESERTER. 

From  Army  may  be  arrested  without  warrant. 

See  Indian  Penal  Code  (2). 

No.  20  l\  R.  {Or.)  1911. 
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DISCHARGE. 

Discharge — legality  of  further  enquiry  by  Magistrate  whose  order  of 
discharge  has  not  been  set  aside  by  higher  authority — when  further  enquiry 
should  be  made — Criminal  Procedure  Code,  Act  V  of  1898,  section  437. — 
Held,  that  when  a  Magistrate  has  passed  an  order  discharging  an 
accused  person  it  is  competent  to  the  same  Magistrate  or  to  another 
Magistrate  of  co-ordinate  jurisdiction  to  take  fresh  proceedings  against 
the  accused  upon  the  same  facts,  although  the  order  of  discharge 
has  not  heen  set  aside  by  higher  authority. 

But  held  also  that,  generally  speaking,  farther  inquiry  after  dis- 
charge is  improper  unless  the  order  of  discharge  was  manifestly  perverse 
or  foolish  or  was  based  upon  a  record  of  evidence  which  was  obviously 
incomplete. 

33  P.  B.  (Or.)  1894,  dissented  from. 

No.  10  P.  B,  (Or.)  1911  (P.  B.). 

DYING  DECLARATION. 

Dying  declaration — recorded  by  Magistrate — proof  of — Indian  Evi- 
dence Act,  section  Z.—Held,  that  a  dying  declaration  recorded  by  a 
Magistrate  cannot  be  accepted  in  evidence  without  proof. 

No.  17  P.  B,  (Cr.)  lull. 

E 

EXCISE  ACT. 

E,vcise  Act,  XII  of  1896,  section  49 — sale  of  charas  by  a  license-holder 
of  ll  sale  in  bond"  license  to  a  person  on  the  understanding  that  he  must 
take  out  a  license  before  delivery — not  punishable. — Where  a  holder  of 
a  "sale  in  bond"  charas  license  sold  charas  in  bond  to  a  person  who 
at  the  time  had  no  license  of  any  kind  for  the  purchase  or  sale  of 
the  drug,  on  the  understanding  that  he  could  not  obtain  delivery 
and  possession  without  taking  out  a  license. 

Held,  that  for  the  purposes  of  the  Excise  Act,  the  sale  would  not  be 
complete  until  delivery  of  the  charas  to  the  purchaser  or  some  one  on 
his  behalf,  and  that  delivery  was  not  effected,  by  retention  in  bond  in 
the  hands  of  the  Excise  authorities  on  behalf  of  a  person  who  could 
not  obtain  delivery  until  lie  took  out  a  license,  and  that  there  was  con- 
sequently no  breach  of  the  license  punishable  under  section  49  of 
the   Excise  Act,  1896. 

No.  4  P.  B,  (Cr.)  1911. 

F 

FIRST  OFFENDER. 

First  offender — Criminal  Procedure  Code,  Act  V  of  1898,  section  562, 
applicability  of,  to  offence  of  cheating  punishable  under  section  420. 
Indian  Penal  Code. — Held,  that  the  word  "cheating"  as  used  in 
section  562  of  the  Criminal  Procedure  Code,  refers  only  to  the  form 
of  cheating  punishable  under  section  417  of  the  Indian  Penal  Code 
and  not  to  the  more  serious  offence  punishable  under  section  420 
with  seven  years'  imprisonment. 

No.  16  P.  B.  (Or.)  19J1. 
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FURTHER  INQUIRY. 

(1)  Power  of  District  Magistrate  or  Sessions  Judge  to  order  further 
inquiry  into  case  of  person  discharged  under  section  109,  Criminal 
Procedure  Code. 

See  Recognizance  to  keep  peace. 

N0.6P.B.  (Or.)  1911  (F.  B.). 

(2)     By  Magistrate   who  made   order   of  discharge,    such   order 
not  having  been  set  aside  by  higher  authority. 

See  Discharge. 

No.  10  P.  B.  (Cr.)  1911  (F.  P.). 

G 

<  H  >VBRNMENT  SERVANT. 

Sanction  to  prosecute  (section  197,    Criminal   Procedure   Code) — 
how  it  should  be  worded. 

See  Criminal  Bevision. 

No.  11  P.  B,  (Or.)  1911. 


INDIAN  EVIDENCE  ACT. 

(!)     Sections  24,  25. 

(a)  A  promise  held  out  by  Zaildar  is  a  promise  made  by  "  a 
person  in  authority  "  under  section  24  and  a  confession  made  in 
consequence  of  such  promise  therefore  inadmissible. 

(b)  Confession  made  to  Zaildar  in  presence  of  Police  inadmissible 
under  section  25. 

See  Murder  (2). 

No.  UP.  B,  (Cr.)  1911. 

(2)  Sections  24  and  30. 

Irrelevant  confession  by  an  accused  person  cannot  be  used  against 
co-accused. 

See  Confession  (1). 

No.  9  P.  B.  (Or.)  1911. 

(:i)  Sbotios  30. 

Confession  of  one  accused  who  has  pleaded  guilty— when  irrelevant 
as  against  the  other  accused. 

See  Confession  (4). 

No.  15  P.  B.  (Cr.)  1911. 
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INDIAN  EVIDENCE  ACT— concld. 

(4)  Section  30. 

Held,  that  a  retracted  confession  may  be  taken  into  consideration 
nnder  section  30  of  the  Evidence  Act  as  against  the  persons  tried 
jointly  with  the  confessing  accused  for  the  same  offences,  but  that,  as 
a  general  rule,  such  a  confession  should  not  be  considered  as 
supplying  sufficient  evidence  for  the  conviction  of  the  co-accused, 
unless  it  is  corroborated  by  independent  testimony  in  material  par- 
ticulars affecting  such  co-accused. 

No.  5  P.  B.  (Or.)  1911. 

(5)  Section  32. 

Dying  declaration  recorded  by  a  Magistrate — proof  of. 

See  Dying  Declaration. 

No.  17  P.  B.  (Or.)  1911. 
INDIAN  PENAL  CODE,  1860. 
(1)  Section  161. 

Charge  of  accepting  a  lump  sum  from  the  chakdars  of  a  whole  chah 
not  illegal. 


See  Criminal  Bevition. 


(2)  Section  225  B. 


No.  11  P.  B.  (Cr.)  1911. 


Bescuing  a  deserter  from  the  Army  from  Police  custody — Criminal 
Procedure  Code,  section  54  (1)  sixthly. — Held,  that  a  Police  officer  is 
empowered  under  section  54  (1)  sixthly  to  arrest  without  a  warrant 
a  person  reasonably  suspected  of  being  a  deserter  from  His  Majesty's 
Army  and,  therefore,  persons  who  intentionally  offer  any  resistance 
or  illegal  obstruction  to  his  apprehension  or  rescue  or  attempt  to 
rescue  him  from  such  custody  are  guilty  of  an  offence  under  section 
225  B.,  Indian  Penal  Code,  as  amended  by  Act  X  of  1886. 

No.  20  P.  B.  (Cr.)  1911. 

(3)  Sections  299  and  301. 

Person  striking  out  wildly  with  a  dangerous  weapon  and  causing 
death  of  a  person  without  intention  to  kill  or  knowing  himself  to  be 
likely  to  cause  death  of  such  person,  guilty  of  murder. 

See  Murder  (1). 

No.  12  P.  B.  (Or.)  1911. 

(4)  Section  304. 

First  part — what  cases  it  includes. — Held,  that  the  first  part  of 
section  304,  Indian  Penal  Code,  is  intended  to  include  only  those 
cases  in  which  the  acts  of  the  accused  person  would  be  culpable  homi- 
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INDIAN  PENAL  CODE,  1860— concld. 

eide  amounting  to  murder,  but  for  the  fact  that  it  was  committed  in 
circumstances  which  render  one  or  other  of  the  exceptions  to  sec- 
tion 300,  Indian  Penal  Code,  applicable. 

No.  3  P.  B.  {Or.)  1911. 

(5)  Section  361. 

Wife  of  one  man  sold  to  another  with  whom  she  was   living — lawful 
custody. 

See  Kidnapping. 

No.  7  P.  B,  {Or.)  1911. 

(6)  Sections  417  and  420. 

Only  offence  of  cheating   punishable    under    section   417,  meant   by 
"  cheating"  as  used  in  section  562,  Criminal  Procedure  Code. 


See  First  Offender. 


No.  16  P.  B.  {Or.)  1911. 


JURISDICTION  (CRIMINAL). 

Jurisdiction  {Criminal) — Dacoits — belonging  to  a  gang  of — resident 
of  Native  State — arrested  in  the  State — Criminal  Procedure  Code,  Act  V 
of  1898,  section  181  (1) — Indian  Penal  Code,  section  400. — Held,  that 
the  words  "  may  be  inquired  into  or  tried  by  a  Court  within  the 
"  local  limits  of  whose  jurisdiction  the  person  charged  is  "  in  sec- 
tion 181  (1)  of  the  Criminal  Procedure  Code,  justify  the  commitment 
by  a  Magistrate  of  the  Grurgaon  District  to  the  Grurgaon  Sessions 
Court,  of  a  resident  of  a  Native  Indian  State  arrested  in  that  State  and 
accused  of  the  offence  of  belonging  to  a  gang  of  dacoits. 

No.  1  P.  B.  {Or.)  1911. 


KIDNAPPING. 

Kidnapping — wife  of  one  man  sold  to  another  with  whom  she  was 
living — lawful  custody — Indian  Penal  Code,  section  361.- — Held,  that 
where  A  (a  Hindu),  husband  of  a  girl  under  sixteen  years  of  age,  had 
sold  her  to  another  man  B.  with  whom  she  was  living  and  petitioner 
had  persuaded  her  to  leave  the  latter's  house  and  go  away  with 
another  man,  the  petitioner  was  guilty  of  an  offence  under  section  361 
of  the  Penal  Code,  inasmuch  as  B.  was  at  the  time  the  lawful 
guardian  of  the  girl  for  the  purposes  of  that  section,  however  im- 
moral and  reprehensible  the  act  of  A  was  in  selling  her  to  B. 

No.  7  P.  B.  {Cr.)  1911, 
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LAWFUL  CUSTODY. 

Where  a  minor  girl,  wife  of  a'  Hindu,  was  sold  by  her  husband 
to  another  person  with  whom  she  was  living  and  was  persuaded  to 
leave  the  latter's  house,  the  latter  was  her  lawful  guardian  for  pur- 
poses of  section  361,  Penal  Code. 

See  Kidnapping. 

No.  7  P.  B.  (Or.)  1911. 

LICENSE. 

Sale  of  charas  by  a  license-holder  of  "sale  in  bond"  license  to  a 
person  on  the  understanding  that  he  must  take  out  a  license  before 
delivery,  is  no  breach  of  the  license  punishable  under  section  49  of  the 
Excise  Act. 

See  Excise  Act. 

No.  4  P.  B.  (Cr.)  1911. 

M 

MAINTENANCE. 

Order  of,  under  section  488,  Criminal  Procedure  Code,  must  be  in 
money  and  not  in  kind. 

See  Criminal  Procedure  Code  (13). 

No.  19  P.  B.  (Or.)  1911. 

MURDER. 

(1)  Murder — person  striking  wildly  with  dangerous  weapon  without 
intention  of  killing  anyone — Indian  Penal  Code,  sections  299  and  301. — 
Held,  that  an  accused  person  who  breaks  into  a  dwelling-house  at 
night  and,  in  order  to  evade  arrest,  strikes  out  "wildly"  with  a 
dangerous  weapon  regardless  of  the  effect  of  his  blows  and  by  so 
doing  actually  causes  the  death  of  a  person,  is  guilty  of  culpable 
homicide  as  defined  in  section  299  (vide  section  301)  of  the  Indian 
Penal  Code,  notwithstanding  that  he  never  intended  or  knew  himself 
to  be  likely  to  cause  the  death  of  such  person. 

No.  12  P.  B.  (Cr.)  1911. 

(2)  Murder — where  no  vital  part  is  injured — confession  to  Zaildar 
in  consequence  of  inducement  and  confession  to  Zaildar  in  presence  of 
police — admissibility  of — Indian  Evidence  Act,  sections  24-25. — Held, 
that  a  man  who  has  either  hacked  a  fellow-creature  about  in  a  most 
merciless  fashion  or  has  practically  pounded  him  to  death,  cannot 
escape  conviction  of  murder  merely  by  urging  that  he  was  careful  to 
avoid  injuring  a  vital  part. 

Held  also,  that  a  promise  held  out  by  a  Zaildar  is  a  promise  "  made 
by  a  person  in  authority  "  within  the  meaning  of  section  24  of  the 
Indian  Evidence  Act,  and  that  a  confession  made  to  a  Zaildar  in 
consequence  of  such  promise  is  inadmissible  in  evidence. 


xii  INDEX  TO  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


MURDER— concld. 


Held  further,  that  a  confession  made  to  a  Zaildar  in  the  presence 
of  the  police  and  after  arrival  of  the  Thanedar,  who  at  the  time 
of  the  confession  was  sitting  only  a  few  yards  off,  was  in  reality  a  con- 
fession made  to  the  police  within  the  terms  of  section  25  of  the 
Indian  Evidence  Act  and  consequently  inadmissible  in  evidence. 

No.  14  P.  B.  (Cr.)  1911. 


OPIUM  ACT. 


Opium  Act,  I  of  1878,  section  9  (e) — exporting  opium — attempt  to 
export — punishable  or  not. — :Held,  that  where  a  parcel  containing  opium 
was  tendered  by  the  accused  at  a  post  office  for  despatch  to  Burma 
but,  owing  to  information  received,  was  opened  by  the  Post  Master 
and  sent  on  eventually  to  Burma  by  the  postal  authorities  marked 
"  doubtful "  with  a  view  to  the  identification  of  the  consignee,  the 
parcel  ceased  to  be  in  the  Post  office  on  accused's  behalf  before  it 
left  India  and  the  opium  was  therefore  not  exported  by  the  accused. 

Held  also,  that  accused's  attempt  to  export  the  drug  was  not 
punishable,  section  511  of  the  Penal  Code  not  being  applicable. 

No.  2  P.  B.  (Cr.)  1911. 


PENAL  CODE. 

See  Indian  Penal  Code. 

PUNJAB  LAWS  ACT. 

Section  47 — penalty. 

Held,  that  no  rales  having  been  framed  by  the  Local  Government 
under  sections  47  or  50  B  of  the  Punjab  Laws  Act,  attaching  a  penalty 
to  a  breach  of  the  provisions  of  section  47,  the  latter  is  not  a  punish- 
able offence. 

No.  18  P.  B.  (Cr.)  1911. 

PUNJAB  MUNICIPAL  ACT. 

Section  143  (h)  (ii). 
Construction  of  Bye-law  No.  18  of  Simla  Municipality  under — 
See  Simla  Municipal  Bye-laws. 

No.  21  P.  B  (Cr.)  1911. 
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RECOGNISANCE  TO  KEEP  PEACE. 

Recognisance  to  keep  peace — Discharge  of  defendants — Power  of  District 
Magistrate  or  Sessions  Judge  to  order  further  inquiry — Accused  person — 
Criminal  Procedure  Code,  sections  107,  119,437. — Held  (approving  of  42 
P.  B.  1905  (Cr.)  ),  that  a  person  discharged  under  section  109,  Criminal 
Procedure  Code,  is  not  an  accused  person  within  the  meaning  of 
section  437  and  that  a  District  Magistrate  or  Sessions  Judge  conse- 
quently is  not  competent  to  pass  an  order  for  further  inquiry  into 
the  case  of  such  person. 

24  P.  B.  1903  (Cr.)  and  33  P.  B.  1905  (Or.)  overruled. 

No.  6  P.  B.  (Or.)  1911  (F.  B.). 

S 

SIMLA  MUNICIPAL  BYE-LAWS. 

Simla  Municipal  Bye-law  No.  18 — construction  of — Punjab  Municipal 
Act,  XX  of  1891,  section  143  (h)  (ii). — Held,  that  the  appointment  of 
an  agent  by  a  non-resident  house-owner  of  Simla  without  notifying 
the  appointment  to  the  Engineer  Secretary  of  the  Municipality  is  not 
a  compliance  with  Bye-law  18  framed  under  section  143  [h)  (ii) 
of  the  Punjab  Municipal  Act,  1891,  and  such  house-owner  is  liable 
to  the  penalties  provided  by  clause  (4)  of  the  said  bye-law. 

No.  21  P.  B.  (Cr.)  1911. 
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No- 1. 

jBe/ore  Hon.  Sir  Arthur   Reid,  Kt.,    Chief  Judge,  and  Hon. 
Mr.  Justice  Rattigan. 
CROWN-COMPLAINANT, 

Venus 
s  G03INDA  AND  OTHERS— ACCUSED. 

Criminal  Revision  No.  1444  of  1910. 

Jurisdiction  (firimnial) — Die  jits  —belonging  to  a  gang  of —resident  of 
Native  State  —  arrested  in  the  State — Criminal  Procedure  Code,  Act  V  of  1898, 
section  181  (1) — Indian  Penal  Code,  section  400. 

Held,  that  the  words  "  may  be  inquired  into  or  tried  by  a  Court 
"  within  the  local  limits  of  whose  jurisdiction  the  person  charged  is " 
in  section  181  (1)  of  the  Criminal  Procedure  Code  justify  the  commitment 
by  a  Magistrate  of  the  Gurgaon  District  to  the  Gurgaon  Sessions  Court,  of  a 
resident  of  a  Native  Indian  State  arrested  in  that  State  and  accused  of  the 
offence  of  belonging  to  a  gang  of  dacoits. 

Case  reported  by  A.  E.  Martineau,  Esquire,  Sessions   Ju-ige,    Delhi 
Division,  with  his  No.  987  of  4th    October    1910. 

Government  Advocate,  for  petitioner. 

Nemo,  for  respondent. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

In  this  case  nineteen  persons  have  been  committed  to  the 
Sessions  Court  for  trial  on  charges  under  section  400,  Indian  Penal 
Code,  by  Lala  Achhru  Ram,  Magistrate  of  the  1st  class,  Gurgaon. 
There  were  at  first  only  eighteen  accused  peisons  before  the  Court, 
and  the  Magistrate  proceeded  under  section  512  of  the  Criminal 
Procedure  Code  against  the  other  four  accused,  who  were  said 
to  be  absconding.  The  evidence  against  accused  1  to  18  was 
fiuisbed  on  the  22nd  August,  and  the  accuseds'  statements  were 
taken  on  the  22nd  and  23rd.  After  that  the  Magistrate  went  to 
Hodal  and  to  Muttra  to  make  certain  inquiries  in  the  case,  and 
then  went  to  Dig  in  liharatpur  State. 

Mangtu,  accused  No.  19,  was  arrested  on  the  28th  August 
in    Bbar&tpur    State,  and  on  the  3rd  September  was  brought 
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befire  Lala  Achhru  Ram,  who  took  the  evidence  of  a  head- 
constable  in  regard  to  Man ^tu's  arrest,  and  the  evidence  of  the 
three  approvers,  and  also  Mangtu's  statement.  Those  proceedings 
took  place  at  Dig. 

On  the  5th  September,  when  the  Magistrate  had  returned 
to  Gurgaon,  the  public  prosecutor  raised  certain  objections  to 
the  proceedings  taken  at  Dig,  eaid  that  he  wished  to  produce 
evidence  agaii  st  Mangtu,  and  did  not  close  his  case,  and  asked 
tbat  the  complainants  might  be  produced  and  that  the  evidence 
of  the  persons  who  named  Mangtu  might  be  taken  in  his 
presence. 

The  Magistrate  overruled  the  objections,  refused  to  take 
further  evidence,  ar.d  committed  the  accused  to  the  Sessions 
Court. 

The   Magistrate's   procedure   appears   to  me   to  have     been 
both  irregular  and  illegal. 

In  the  first  place  he  has  contravened  section  208  (1)  of 
the  Criminal  Procedure  Code  in  refusing  to  take  all  the  evidence 
which  the  public  prosecutor  wished  to  produce  Secondly,  he  had 
no  power  to  hold  an  inquiry  outside  his  jurisdiction.  He  was 
invested  with  powers  as  a  Magistrate  of  the  Gurgaon  District,  and 
had  no  power  to  hold  an  inquiry  at  Dig  in  Bharatpur  State. 
His  proceedings  at  Dig  are,  in  my  opinion,  void. 

In  his  order  of  the  5th  September  passed  on  the  public 
prosecutor's  objections,  the  Magistrate  says  that  *all  the  170 
witnesses  could  not  be  produced  without  unreasonable  expense, 
delay  and  inconvenience,  and  holds  that  section  512  of  the 
Criminal  Procedure  Code,  therefore,  appliep. 

But  in  the  first  place  the  witnesses  do  not  live  at  a  very 
great  distance.  Bharatpur  State,  in  which  most  or  many  of 
the  witnesses  live,  adjoins  the  Gurgaon  Distiict.  In  the  second 
place  it  would  not  be  necessary  to  produce  all  the  witnesses 
again.  Only  those  would  have  to  be  produced  whose  evidence 
affects  Mangtu,  and  they  would  be  few  in  number.  Moreover 
it  appears  from  tho  commitment  order  that  it  is  on  the  strength 
of  the  inquiry  made  at  Dig  that  the  Magistrate  has  committed 
Mangtn  for  trial. 

He  sajs  in  the  ( rder  "  The  statemerts  of  the  approvers  and 
the  admission  of  Mangtu  are  sufficient  to  commit  him  to  the 
Court  of  Set-sions." 

The   only     other   question  is,    whether  section    531  of    the 
Criminal    Procedure   Code     will    validate    the   commitment. 
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'  think  it  will  not,  for  two  reasons.  The  first  is,  that  the  words 
"  local  area  "  in  section  53 1  refer  only  to  local  areas  governed  by 
the  Criminal  Procedure  Code,  Bichitranund  v.  Bhugbut  Perai  [}) 
The  Code  dose  not  extend  to  Native  States,  bntonly  to  British 
India  (section  1  (2)).  Consequently  section  531  does  not 
apply  aud  cannot  give  validity  to  the  proceedings  taken  in 
Bharatpur  State. 

The  second  reason,  why  the  commitment  should  not  be 
allowed  to  stand  is,  that  it  is  quite  possible  that  the  accused 
Mangtu  may  have  been  prejudiced  by  the  inquiry  being  made 
at  Bharatpur.  The  only  corroboration  of  the  approvers'  atate- 
•ments  as  against  him  was  his  own  statement  in  which  he  said 
he  had  taken  part  in  two  of  the  dacoities.  That  statement  was 
made  while  he  was  still  in  police  custody,  and  it  is  possible 
that  he  would  not  have  made  any  admissions  if  he  had  been 
questioned  after  being  brought  to  Gurgaon  and  placed  in  the 
judicial  lock-up.  In  that  case  he  might  have  been  discharged 
unless  the  prosecution  produced  othei  evidence  to  corroborate 
the  approvers'. 

For  the  reasons  given  above  I  am  of  opinion  that  the  com- 
mitment, so  far  as  Mangtu  is  concerned,  is  illegal,  and  should 
be  quashed  under  section  2J5  of  the  Crimiual  Procedure 
Code. 

The  commitment  of  accused  Nos.  5,  17,  and  18  also  appears 
to  mo  to  be  bad  for  want  of  juiisdiction.  The  Magistrate 
has  not  mentioned  in  the  charges  the  places  at  which  the  accused 
committed  the  offence  under  section  400,  Indian  Penal  Code,  but 
as  he  has  mentioned  the  places  at  which  each  is  said  to  have 
committed  dacoities,  I  presume  that  he  means  that  the  offence 
under  section  400,  Iudian  Penal  Code,  was  committed  at  those 
places.  Accused  Nos.  5,  IV,  and  18  are  stated  in  the  charges  to 
have  committed  dacoities  at  certain  places  in  the  Muttra  District, 
but  not  at  places  in  the  Gurgaon  District. 

The  accused  are  mostly  residents  of  Bharatpur  State,  and 
none  belong  to  the  Gurgaon  District,  and  the  first  question  is 
whether  those  members  of  the  gang  who  did  not  go  to  the 
Gurgaon  District,  can  be  said  to  have  committed  the  offence 
under  section  400,  Indian  Penal  Code,  in  that  district.  Suppose 
there  is  a  ghng  of  twenty  dacoits  in  Bharatpur  State,  and  five  of 
them  go  and  commit  a  dacoity  in  the  Gurgaon  District,  have  the 
other   fifteen   committed    an     offence    under  section  400,   Indian 
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Penal  Code  in  the  Gurgaon  District  ?  la  my  opinion  they  have 
not.  They  are  members  of  the  whole  gang  of  twenty  dacoits,  bat 
not  of  the  gang  of  five  which  go  to  the  Gargaon  District,  That 
gang  of  five  is  only  a  section  or  sab-gang  of  the  gang  to  which  the 
remaining  fifteen  belong.  Those  fifteen  men  cannot  be  said  to  have 
^committed  the  offence  of  being  members  of  a  gang  of  dacoits  in 
the  Gargaon  District,  when  the  gang,  of  which  they  are  members, 
has  never  existed  in  that  district.  For  this  reason  accased 
Nos.  5,  17,  and  18,  who  did  not  go  to  the  Gargaon  District  with 
the  rest  of  the  accused,  did  not  commit  an  offence  under  section 
400,  Indian  Penal  Code,  iu  that  district.  They  were  members 
of  the  whole  gang  and  not  of  that  seotion  of  it  which  committed 
dacoities  in  the  Gurgaon  District. 

The  next    question   is,    whether    jurisdiction    is    given    by 

'section  181  (1)  of  the  Criminal  Procedure  Code     which   provides 

that   the  offence  of  having  belonged  to  a  gang  of  dacoits  may   be 

inquired     into      or     tried     by    a      Court      within       the    local 

limits     of      whose     jurisdiction   the      person     charged    is.       If 

the     word   "  is  "     in  this    clause     meant   "  is    at  the   time   of 

"  the   inquiry   or   trial  "   the   result    would  be,  that  the   offeuce 

could    be   inquired   into   or  tried    at  any  place  in  British    Indif», 

however   remote   from    the  place  where  it  was  committed  or   the 

place   of  the  accused's  arrest.     This  would  be  an  anomaly    which 

the   legislature  can  hardly     have   intended.     It   appears   to  me 

either  that  the  word  "  is  "  iu  the  clause  in  question  has   reference  . 

to   the  word    "charged"    in   section    181  (1),  certainly  has   no 

reference     to   the     charge      framed     by     the     Magistrate,    for 

that  charge  does   not   precede,  bat  follows,  the  inquiry  and    the 

place  at    which    the   inquiry  is  to  be  held  could  not  be  fixed  by 

reference   to    the   place   at  which  an  event  will  occur  when    the 

inquiry    is   over.     I  think   that   a  person  must  be  deemed  to  be 

"  charged  "   within   the   meaning  of  section  181  (I)  of  the  Code 

at  the  time   when  he  is  arrested.     That  section,    therefore  does 

not   give   jurisdiction  to  the  Gnrgaon  Court  except  in  respect   of 

persons  arrested  in  the  Gurgaon  District. 

Conesquently  the  Magistrate  had  no  jurisdiction  to  com- 
mit accused  Nos.  5,  17,  aud  18  for  trial,  as  the  olfence  which 
they  aie  alleged  to  have  committed  was  not  committed  in  the 
Gurgaon  District,  and  they  were  not  arrested  in  that  district. 

Section  $  531  of  the  Criminal  Procedure  Code  may  perhaps 
apply  to  validate  the  commitmeut  of  those  three  persons,  but  it 
will  not  give  me  jurisdiction  to  try  them. 


January  1911.]  CRIMINAL  JUDGMENTS— No. \. 


The  only  other  question  is  whether  the  commitment  should 
be  quashed  only  in  regard  to  accused  Nos.  5,  17,  18,  and  19  or  in 
toti.  As  regards  this,  it  is  to  be  observed,  that  although  the 
Magistrate  finds  there  is  a  prima  facie  case  against  the  accused 
of  being  members  of  a  gang  of  dacoits,  he  has  not  considered 
the  question  whether  there  is  sufficient  proof  of  their  having 
been  members  of  a  gang  of  dacoits  in  the  Gurgaon  District. 
If  my  views  on  the  point  of  jurisdiction  are  correct  the  prosecu- 
tion must  be  confined  to  the  charge  of  the  commission  of  an 
offence  under  section  400,  Indian  Penal  Code,  in  the  Gurgaon 
District,  except  in  the  case  of  accused  No.  2,  who  was  arrested 
in  the  Gurgaon  District,  and  to  whom  section  181  of  the  Criminal 
Procedure  Code  will  apply. 

I  forward  the  files  to  the  Chief  Court  and  recommend  that, 
for  the  reasons  I  have  given,  the  commitment  be  set  aside,  either 
wholly  or  in  part. 

The  order  of  the  Chief  C  )urt  was  delivered  by— 

Sir  Arthur  Refd,  C,  J. — The  question  for  consideration  is  §th  Dec.1910 
whether  the  words  "  may  be  inquired  into  or  tried  by  a  Court 
"  within  the  local  limits  of  whose  jurisdiction  the  person  charged 
"  is"  in  section  181  (1)  of  the  Code  of  Criminal  Procedure,  justify 
the  commitment  by  a  Magistrate  of  the  Gurgaon  District  to  the 
Gurgaon  Sessions  Court,  of  a  resident  of  a  Native  Indian  State 
arrested  in  that  State,  and  accused  of  the  offence  of  belonging  to 
a  gang  of  dacoits,  the  prisoner's  participation  in  any  dacoity 
or  association  wih  dacoits  in  the  Gurgaon  District  not  have 
been  alleged  ? 

Had  the  charge  been  of  an  offence  committed  in  the 
Gurgaon  District,  section  177  of  the  Code  of  Criminal  Procedure 
would  have  given  the  Gurgaon  Court  jurisdiction — Juma  v. 
King-Emperor  C). 

In  Emperor  v.  Magan  Lai  (2)   it   was   held    that   an    Indian 

Subject  of  Her  Majesty  arrested    in    a    Native   Indian  State   and 

brought  into  a  British  district  under  arrest  must  be  held  to    have 

baen"founi"    in  that   district  and    could    be  tried   therein    for 

an  offence  committed  in  the  State. 

In  Criminal  Appeal  208  of  1907  a  Division  Bench  held  that 
a  person  charged  with  committing  an  offence  in  a  Native  Indian 
State  and  arrested  at  Singapur  and  brought  under  arrest  into 
the  Lndhiana  District  must  he  held  to  have  been  "  found  "  in 
that  district    within  the  terms  of   section    188   of  the   Code   of 

0)   17  P.  B,  19C6  Cr.  (J)   (1882)  /.  L.  B.  6  Bom.  622. 


CRIMINAL  JUDGMENTS— No.  2.  [  Record, 


Criminal     Procedure.     Tbe   two    authorities   above   cited   were 
referred  to. 

In  •  Muhammad  Yusuf-ud-din  v.  Queen  Empress  Q)  their 
Lordships  of  the  Privy  Council  dealt  with  the  legality  of  a 
warrant  of  arrest.  The  case  before  us  has  proceeded  beyond  that 
stage  ;  and  is  stronger  than  the  cases  dealt  with  in  the  un- 
reported and  Bombay  judgments,  the  proposition  that  the  word 
"found  "  means  "  fi:st  found"  having  far  more  force  than  the 
proposition  that  the  word  "  is  "  means  "  is  of  his  own  accord," 
The  word  "  is  "  is  clear  and  simple,  while  it  may  be  contended 
that  a  person  cannot  be  "found"  after  his  exact  whereabouts 
are  known  ;  and  where  a  word  standing  by  itself  is  clearly 
intelligible,  cogent  reasons  for  declining  to  accept  it  without 
qualification  must  be  adduced.  No  snch  reasons  are  disclosed 
by  section  181  or  corresponding  sections. 

We  are  satisfied  that  the  question  above  stated  must  be 
answered  in  the  affirmative,  and  that  the  Magistrate  conse- 
quently had  jurisdiction  to  commit  all  the  accused  persons  to  the 
Court  of  Sessions  which  had  jurisdiction  over  his  district.  This 
disposes  of  the  reference. 

The  record  will  be  returned  to  the  Sessions  Court. 


No- 2. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 
BOSTAN— (Convict)— PETITIONE  B, 

Versus 

THE  OROWN-BESPONDENT. 

Criminal  Bevision  No.   1391  of  1910. 

Opium  Act,  I  of  1878,  section  9  (e) — Exporting  opium — Attempt  to 
export — Punishable  or  not. 

Held,  that  where  a  parcel  containing  opium  was  tendered  by  the  ac- 
cused at  a  post  office  for  despatch  to  Burma,  but.  owing  to  information 
received,  was  opened  by  the  Post  Master  and  sent  on  eventually  to  Burma 
by  the  postal  authorities  marked  "  doubtful"  with  a  view  to  the  identifica- 
tion of  the  consignee,  the  parcel  ceased  to  be  in  the  post  office  on  accused's 
behalf  before  it  left  India,  and  the  opium  was  therefore  not  exported  by  the 
accused. 

Held  a'so,  that  accused's   attempt  to  export  the  drug,    was  not  punish- 
able, section  5U  of  the  Penal  Code  not  being  applicable. 
Petition  for  revision  unler   section  439    of   the  Criminal   Procedure 
Code    of  the   order    of  E.   A.   Estcourt,  Esquire,    Sessions 
Judge,  Attock  Divis  on,  dated  the  1st    September  1910. 


(»)  6  P.  R.  1897,  Cr. 


January  1911.  ]  CBIMINAL  JtJDGMENTS-No.  2.  7 

Muhammad  Shafi  for  petitioner. 

Government  Advocate  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :■ — 

Sir  Arthor  Reid,  0.  J.— The  petitioner  has  been  con-  \Sth  Dec.  1910. 
victed  of  possessing  and  of  exporting  opium  in  contravention 
of  the  Opium  Act,  I  of  1878,  and  has  been  stntenced  to  rigorous 
imprisonment  for  one  year  and  a  fine  of  Rs.  500  under  section 
9  (c)  for  the  former  offence,  and  uuder  section  9  (e)  of  the  Act 
for  the  latter. 

On  the  facts  found  by  the  Courts  below  it  was  hopeless  to 
contend  that  the  conviction  and  sentence  under  section  9  (c) 
were  not  justified,  the  opium  which  the  petitioner  attempted  to 
export  from  Hasan  Abdal  lu  Burma  weighing  458  tolas  and 
having  undoubtedly  been  in  the  possession  pf  tbe    petitioner. 

Counsel  for  the  petitioner  contended  only  that  the  convic- 
tion under  section  9  (e)  was  bad,  the  opium  not  having  been 
exported   by   his  client. 

This  contention  has  force.  The  opium  was  tendered  by  the 
petitioner  at  the  Hasan  Abdal  post  office    for  despatch. 

The  parcel  containing  it  was  opened  by  the  Sub-Postmaster 
in  the  presence  of  the  constable  who  had  warned  that  official 
of  the  suspicious  nature  of  the  parcel,  was  sent  to  the  Postmaster 
of  Campbellpur  and  was  sent  by  him  to  Burma  marked  •'  doubt- 
ful," the  Excise  authorities  in  Burma  having  been  communicated 
with,  with  a  view  to  the  identification  of  the  consignee.  The 
parcel  was  not  claimed  and    was  sent  back  to  India. 

On  these  facts  I  am  unable  to  hold  that  the  opium  was 
exported  by  the  petitioner.  It  was  seized  by  the  authorities 
before  despatch  and  it  ceased  to  be  in  the  past-office  on  the 
petitioner's  behalf  before  it  left  India.  It  was  therefore  not 
exported  by  the  petitioner. 

He  doubtless  attempted  to  expoit  it,  but  section  511  of 
the  Penal  Code  does  not  apply,  and  Counsel  for  the  Crown  is 
unable  to  cite  any  provision  of  the  law  which  makes  an  attempt 
to  export  the  drug  punishable.  I  allow  the  application  to  the 
exteut  of  setting  aside  the  conviction  and  sentence  under  sec- 
tion 9  (e)  only. 

Eevision  alloiced. 
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No.  3. 

Before  Son.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Bon. 
Mr.  Justice  Eattigan. 

MASTI  AND  OTHERS- (Convicts)- APPELLANTS, 

Versus 

THE   CROWN- RESPONDENT. 

Criminal  Appeal  No.  440  of  1910. 

Indian  Penal  Code,  Act  XLV  of  I860,  section  304,  first  fart—  What  cases 
it  includes. 

Held,  that  the  first  part  of  section  304,  Indian  Penal  Code,  is  intended 
to  include  only  those  cases  in  which  the  acts  of  the  accused  person  would 
be  culpable  homicide  amounting  to  murder,  but  for  the  fact  that  it  was 
committed  in  circumstances  which  render  one  or  other  of  the  exceptions  to 
section  300,  Indian  Penal  Code   applicable. 

Appeal  from  the  order  of  E.  A.  Estcourt,  Enquire,  Sessions  Judge, 
At  toch  Division,  dated  the  9th  June  1910. 
Chuni  Lai,  for  appellants. 
Nemo,  for  respondent. 
The  judgment  of  the  Ccuit  was  delivered  by — 

9th  Dec.  1910.  Rattigan,  J.— This  and   Ciiminal   Appeal  No.   441   of  1910, 

relate  to  the  same  facts  and  in  this  judgment   we   shall  dispose 
of  both  appeals. 

The  appellants  in  Criminal  Appeal  440  of  1910,  (1)  Masli 
(2)  Bakhra,  eon  of  Chuhia,  and  (3;  Bakhra,  son  of  Muhammad, 
have  been  convicted  by  the  Sessions  Judge,  Attock  Divison  of 
an  offence  under  sections  147  and  304  (let  part;,  Indian  Penal 
Code,  and  have  been  sentenced  to  transportation  for  life. 
Before  proceeding,  we  might  here  remaik  that  section  147 
is  probably  a  clerical  mistake  for  section  149.  The  appel- 
lants in  the  connected  appeal  have  been  convicted  under  sections 
149,  325,  Indian  Penal  Code,  and  have  been  sentenced  each  to 
two  years'  rigorous  imprisonment  (including  3  months'  solitary 
conBnement).  In  addition,  all  the  appellants  have  also  been 
convicted  of  another  offence  of  rioting  and  of  causing  grievous 
hurt  on  the  same  day,  and  for  these-  offences,  under  sections? 
149,  325  Indian  Penal  Code,  have  been  further  sentenced  to 
two  months'  ligorous  irnpiiaonment  each.  From  these  sentences 
they  have  appealed  to  this  Court  and  we  have  heard  fcbeir 
respective  counsel  at  some  length.  There  can  be  no  doubt  that 
on  the  13th  July  last  when  the  giidawar  kanungo  (Lala  Shanker 
Das)     and     the    patwan    (Ata    Mubamnari),    went    with   the 
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deceased  Lai  to  demarcate  certain  boundaries  in  Rakh  Baklira 
an  assault  was  made  upon  Lai  and  bis  friends.  The  appel- 
lants (with  the  exception  of  Khudayar,  Ditta,  Ghanya  and  Dalla 
who  plead  alibis)  admit  that  an  affray  took  place  on  that  day 
and  that  they  were  present  at  the  time,  and  it  is  beyond  all 
question  tbat  the  unfortunate  Lai  received  such  severe  injuries 
tbat  he  died  four  days  afterwards,  i.e.,  on  tho  17th  February 
1910.  Naturally  the  prosecution  and  the  defence  are  at  variance 
as  to  the  details  of  this  affray,  but  we  have  no  hesitation 
in  agreeing  with  the  Sessions  Judge  and  the  a sseesors  that  the 
aggressors  were  the  appellants  and  that  it  was  they  who 
attacked  Lai  and  his  party,  It  seems  to  us  that  the  two 
witnesses  for  the  pro&ecution  Lala  Shanker  Dbb,  the  girdawar 
kanuDgo  and  Ata  Muhammad,  the  patwari,  are  entirely  in- 
dependent  and  impartial  witnesses  whose  evidence  can  be 
accepted  as  a  fair  and  true  account  of  what  occurred.  They 
depose  that  in  the  first  instance  Masti  and  the  two  Bakhras 
came  up,  accompanied  by  the  other  appellants  (who,  however, 
kept  in  the  background)  and  that  the  three  former  entered 
the  enclosure  where  Lai  and  bis  party  were  sitting  and 
violently  assaulted  Lai,  and  tbat  thereafter  all  the  appel- 
lants proceeded  to  assault  the  other  friends  of  Lai  who 
were  coming  up.  Briefly  summarised,  this  is  the  gist  of  their 
evidence,  and  if  that  evidence  is  true,  the  legal  cor-sequences 
would  necessarily  be  (1)  that  the  appellants  constituted  an 
unlawful  assembly  within  the  meaning  of  section  ill,  Indian 
Penal  Code,  (2)  that  every  one  of  them  was  guilty  of  rioting 
under  section  146,  as  soon  as  Masti,  or  one  of  the  Bakhras 
used  violence  in  prosecution  of  the  common  object  of  the 
assembly,  and  (3)  that  all  members  of  the  assembly  would  be 
guilty  of  any  offence  committed  in  prosecution  of  that  common 
object  by  any  member  of  such  assembly  if  they  knew  thatsuch 
offence  was  likely  to  be  so  committed. 

In  the  present  case  the  common  object  of  the  appellants 
was  to  prevent  by  force  the  demarcation  of  the  boundaries  j 
they  all  went  armed  with  dungs  and  lathis  and  every  one 
of  them  must  have  known  tbat  it  was  likely  that  Masti  and 
the  two  Bakhras,  when  the  latter  entered  the  enclosure,  would 
assault  Lai.  In  the  circumstances  we  think  the  Sessions  Judge 
was  fully  juetifled  in  holding  that  all  the  appellants  were 
guilty  of  rioting  and  that  the  appellants  in  the  connected 
appeal  must  be  held  responsible  for  the  offence  of  causing 
grievous  hurt,  inasmuch  as  they  knew  tbat  Masti  and  the  two 
Bakhras  bad   enteied  the  enclosure,    armed   witb  lathis    with 
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the  intention  of  committing  8n  assault  on  Lai.  There  are  no 
doubt  one  or  two  small  discrepancies  in  the  prosecution  evidence 
but  they  appear  to  us  in  nowise  to  militate  against  the 
general  truth  of  the  story  as  told  by  the  two  officials,  who 
were  present  on  the  occasion.  Nor  do  we  see  any  reason 
to  doubt  the  evidence  that  all  the  appellants  were 
present  at  the  time  when  these  occurrences  took  place.  The 
alibis  set  up  by  Khudayar,  Ditta,  Ghanya  and  Dalla  are 
palpably  false  and  have  rightly  been  rejected  by  the  Sessions 
Judge  and  the  Assessors,  and  the  appellants  have  been  satis- 
factorily identified. 

The  result  is  that  we  consider  the  convictions  of  the  appel- 
lants in  the  connected  appeal  under  sections  149  and  325,  Indian 
Penal  Codp,  fully  justified  as  regards  both  the  assault  on  Lai 
and  his  party  and  the  subsequent  assault  on  Fatten  Khan 
and  others.  We  accordingly  maintain  their  convictions  and 
sentences   in  respect  of   both  these  offences. 

The  appellants  in  this  appeal,  viz.,  Masti  and  the  two 
Bakhras,  have  been  convicted  (1)  of  offences  under  section  304, 
first  part  and  section  149,  Indian  Penal  Code,  and  as  regards 
these  offences  have  been  sentenced  to  transportation  for  life, 
and  (2)  offences  under  sections  149,  325,  Indian  Penal  Code, 
for  the  assault  upon  the  party  composed  of  Fatteh  Khan 
and  others,  and  for  tbe  latter  offences  they  have  been  sentenced 
to  two  months'  rigorous  imprisonment  each.  With  the  latter 
sentences  we  see  no  reason  to  interfere.  But  we  cannot  under- 
stand how  the  learned  Sessions  Judge  arrived  at  the  conclusion 
that  the  offence  committed  by  these  appellants  with  regard 
to  Lai  fell  under  the  provisions  of  the  first  part  of  section  304, 
The  three  appellants  affected  by  this  sentence  did,  no  doubt, 
urge  that  they  were  acting  in  self-defence,  but  it  is  clear 
from  his  judgment  that  the  Sessions  Judge  does  not  find 
that  any  of  the  exceptions  specified  in  section  300  of  the  Code 
is  applicable  to  their  case.  On  the  contiary,  his  finding  is 
entirely  against  them  as  regards  any  such  plea.  Tbe  learned 
Judge  is  apparently  of  opinion  that  in  a  ca6e  of  this  kind, 
if  the  prisoner  had  no  intention  to  cause  death  or  to  cause  such 
bodily  injury  as  he  knew  to  be  likely  to  cause  death  or  that 
death  would  probably  ensue,  but  vet  intentionally  inflicted 
injuries  which  were  likely  to  cause  death,  the  offence  is  one 
which  falls  within  the  purview  of  the  firat  fart  of  section 
304  of  the  Code.  This  is  an  entirely  erroneous  view  otthe  law. 
'L'hejint  yart   of  section  304  is  intended  to  include   only  those 
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cases  in  which  the  act  of  the  accused  person  wonld  be  culpable 
homicide  amounting  to  mnrder,  but  for  the  fact  that  it  was 
committed  in  circumstances  which  render  one  or  other  of  the 
exceptions  to  section  300  applicable.  It  is  clear  that  the 
Sessions  Judge  did  not  intend  to  find  the  appellants  in  this 
appeal  guilty  of  murder,  but  upon  a  strictly  literal  interpreta- 
tion of  his  conclusions  we  would  perforce  have  to  find  that 
they  were  guilty  of  that  offence.  He  obviously  meant  to  con- 
vict them  under  the  second  part  of  section  30 1,  but  in  that 
event,  the  maximum  sentence  should  have  been  ten  years'  im- 
prisonment. 

In  our  opinion  though  the  assault  on  Lai  was  most  violent, 
it  is  possible  that  the  three  appallants  did  not  intend  to  cause 
his  death,  or  such  bodily  injuries  as  were  likely  to  cause  his 
death.  But  in  assaulting  him,  as  they  did,  they  must  have 
known  that  they  were  likely  to  cause  his  death  and  tliey  there- 
fore committed  an  offence  punishable  under  the  second  part 
of  section  304.  Their  act  comes  very  near  to  murder,  but  we 
give  them  the  benefit  of  the  doubt.  We  accordingly  alter  the 
conviction  in  respect  of  this  offence  to  one  under  section  304  (2) 
of  the  Indian  Penal  Code,  and  reduce  the  sentences  of  Masti 
and  the  two  Bakhraato  ten  years' rigorous  imprisonment  (with 
three  months'  solitary  confinement)  in  each  case.  In  all  other 
respects  the  appeals  are  rejected. 

Sentence  reduced. 


No.  4. 
Before  Eon.  Sir  Arthur  Reid,  KL,  Chief  Judge. 

DHANPAT  MAL  AND  MILKHI  RAM— (Convicts)  - 
PETITIONERS, 

Versus 

THE    CROWN— RESPONDENT. 

Criminal  Revision  No.  1276  of  1910. 

Excis*  Act,  XII  of  1893,  section  49 — Sale  of  charas  by  a  license -holder  of 
"sale-in-bond  "  to  a  person  on  the  understanding  that  he  must  take  out  a  license 
before  delivery  —Not  punishable. 

Where  a  holder  ofa  "  sale-in-bond  "  charas  license  sold  charas  in-bond 
to  a  person  who  at  the  time  had  nt  license  of  any  kind  for  the  purchase 
or  sale  of  the  drug,  on  the  understanding  that  he  could  not  obtain  delivery 
and  possession  without  taking  out  a  license. 

Held,  that  for  the  purposes  of  the  Excise  Act,  the  sale  would  not  be  com- 
plete until  delivery  of  the  charas  to  the  purchaser  or  some  one  on  his  behalf 
and  that  delivery  was  not  effected,  by  retention  in  bond  in  the  hands  of   the 
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Excise  authorities  on  behalf  of  a  person  who  could  nob  obtain  delivery  until 
be  took  out  a  license,  and  that  there  was  consequently  no  breach  of  the  license 
punishable  under  section  49  of  the  Excise  Act,  1898. 

Petition  under  section  439  of  the  Criminal  Procedure  Code,  for  revi- 
sion of  the  order  of  J.  P.  Thompson,  Esquire,  Sessions 
Judge,  Hoshiarpur  Division,  dated  the  2bth  May  1910. 

Dawarka  Das,  for  petitioners. 

Broadway,  for  respondent. 

The  judgment  of  tho  learned  Jadge  was  as  follows  :— 

9th  Dec.  1910.  Sib  Arthur  Reid,  C.  J.— This  application  and  Criminal  Revi- 

sions Nos.  1277, 1278  aud  1279  of  1910  can  be  disposed  of  together, 
the  points  involved  being  identical. 

The  applicant,  who  holds  a  "sale-in-bond"  charas  license 
has  been  fined  under  section  49  of  the  Excise  Act,  XII  of  1896, 
for  selling  charas  in-bond  to  one  Dasaundhi  Mai,  who  had  no 
license  of  any  kind  for  purchase  or  sale  of  the  drug. 

It  is  admitted  that  the  charas  in  question  remained  iu  bond 
in  the  hands  of  the  Excise  authorities,  and  that  the  parties 
understood  that  Dasanndhi  Mai  could  not  obtain  delivery  and 
possession  without  taking  a  license.  Section  49  prescribes  a 
penalty  for  the  sale,  in  contravention  of  section  21  of  the  Act, 
of  a  drug,  and  section  21  forbids  the  sale  of  a  drug  except  under, 
and  in  accordance  with,  the  terms  of  a  license. 

The  appliciut's  licence  was  admittedly  in  Form  No.  IX, 
under  section  20,  printed  at  pp.  30  and  31  of  Turner's  Excise  Act 
Ed.  1. 

One  of  the  conditions  of  the  license  is  that  charas  shall  not  be 
gold  to  anyone  not  holding  one  or  other  of  the  kinds  of  license 
provided  for  in  rule  12  or  a  permit  of  one  or  other  of  the  kinds 
referred  to  in  rule  4.  Having  regard  to  the  facts  above  stated 
it  cannot,  in  my  opinion,  be  held  that  any  breaoh  of  the  license 
was  committed  by  the  applicant . 

For  the  purposes  of  the  Act,  the  sale  would  not  be  complete 
until  delivery  of  the  charas  to  the  purchaser  or  some  one  on  his 
behalf,  and  to  an  unlicensed  person  delivery  was  not  effected  by 
retention  in  bond  in  the  hands  of  the  Excise  authoiities  on  be- 
half of  a  person  who  could  not  obtain  delivery  until  ho  took  out 
a  license, 

To  hold  otherwise  would,  in  my  opinion,  be  to  strain  the 
law  unduly  against  the  subject. 
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The  case  is  practically  on  all  fours  with  payment  of  price  on 
Sunday,  and  delivery  on  Monday,  of  liquor,  the  sale  of  which  on 
Sunday  was]  illegal.  I  allow  this  application  and  set  aside  the 
conviction  and   sentence. 

So  much  of  the  fine  imposed  as  has  been  realized  will  be  re- 
funded fo  rlhwith 

Revision  allowed. 

No.T 
Before  Hon.  Mr.  Justice  Johnstoneand 
Bon.  Mr.  Justice  Shah  Din. 
AT  AT  A— (Convict)— APPELLANT, 
Versus 
THE  CROWN-RESPONDENT. 
Criminal  Appeal  No.  581  of  19C9. 
Confession  of  one  accused — retracted — Admissibility  of  retracted  confession 
against  co-accused — Indian  Evidence  Act,  I  of  1872,  section  30, 

Held,  that  a  retracted  confession  may  be  taken  into  consideration  under 
section  30  of  the  Evidence  Act,  as  against  the  persons  tried  jointly  with  the 
confessing  accused  for  the  same  offence,  but  that  as  a  general  rule  such  a 
confession  should  not  be  considered  as  supplying  sufficient  evidence  for  the 
conviction  of  the  co-3Ccused,  unless  it  is  corroborated  by  independent  testi- 
mony in  material  particulars  affecting  such  co-accused. 

Emperor  v.  Kehri  (1)  followed. 
Appeal  from  the  order  of  G.  L.   Dundas,  Esquire,  Sessions  Judge, 
Rawalpindi  Division,  dated  2nd  September  1909, 

Beni  Pershad,  for  appellant. 

Mukerji,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Dis,  J.*  *  *  *  * 

He  (Mr.  Mukerji)  contends,  however,  that  the  missing  links  in  this  \$th  April  1910. 
chain  of  evidence  are  supplied  by  tho  confession  of  Ramzan  ;  and 
he  has  asked  us  to  take  that  confession  into  consideration  against 
Ataya,  under  section  30  of  the  Evidence  Act,  and  to  maintain  his 
conviction  on  that  basis.  The  appellant's  pleader,  on  the  other 
hand,  urges  that  as  Ramzan  had  retracted  his  confession,  it  can- 
not, and  ought  not  to,  be  taken  into  consideration  against  his 
client,  under  section  30  afoiesaid;  and  he  cites  the  ruling  in 
Criminal  Appeal  No.  381  of  !90f>  (2),  in  support  of  his  conten- 
tion. On  this  point,  we  agree  in  tbe  view  of  the  law  taken  in 
Emperor  v.  Kehri  ('),  namely   that  a  retracted   confession  may 

(>)<1907)I.  L  ft  29  All.  434. 
(8)  28  P.  W.R,  Cr.  {Chet  Singh?,  The  Crown.) 

*[Portion  only  of  the  Judgment  is  given,  this  being  all  that  is  required 
for  the  purposes  of  the  report,  Ed,] 
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be  taken  into  consideration  under  section  30  of  the  Evidence  Act, 
as  against  the  persons  tried  jointly  with  the  confessing  accused 
for  the  same  offence,  but  that,  ae  a  general  role,  such  a  confes- 
sion should  not  be  considered  as  supplying  sufficient  evidence  for 
the  conviction  of  the  co-accused  unless  it  is  corroborated  by  inde- 
pendent testimony  in  material  particulars  affecting  such  co-ac- 
cused. The  weight  to  be  attached  to  such  a  confession,  apart 
from  or  taken  in  conjunction  with  corroborative  evidence,  is, 
however,  a  different  matter,  and  no  bard  and  fast  rule  can  be 
laid  down  in  regard  to  it ;  it  must  vary  in  each  case  with  special 
reference  to  its  particular  facts  and  to  the  intrinsic  value  of  the 
confession. 

In  the  present  case,  the  confession  of  Ramzan  assigns  to 
Ataya  the  principal  part  in  the  murder  of  Rasula  and  in  almost 
all  the  incidents  connected  with  it,  and  Ramzan  himself  occu- 
pies only  a  subordinate  position.  As  we  have  seen  above,  the 
confession  is  not  corroborated  by  independent  testimony  in  all 
material  particulars  so  far  as  Ataya  is  concerned,  and  it  would 
therefore  be  unsafe,  in  our  opi'ion,  to  accept  it,  after  its  re- 
traotion  by    Ramzan,   es  sufficient  evidence  of  the  guilt  of  Ataya, 

under  section  30  of  the  Evidence  Act. 

Appeal  accepted. 

No.  6. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Julge,  Hon.  Mr.  Justice 
Kensington,  Eon,  Mr.  Justice  Johnstone,  and  Hon.  Mr.  Justice 
Chevis. 

NARAIN   DAS  AND  OTHERS— PETITIONERS, 

Versus 

MUSAMMAT  DURGA  DEVI  AND   OTHERS -(Complainants) 

-RESPONDENTS. 

Criminal  Revision  No.  1163  of  1910. 

Recognisance  to  keep  pence— Discharge  oj  defendants— Power  of  District 
Mmgittrute  or  Sessions  Judge  to  order  further  inquiry  -  Accused  person — Cri- 
minal Procedure  Code,  sections  107,  119,  437. 

Held  (approving  of  42  P.  R.  1905  Or.  C>  that  a  person  discharged  under 
section  109,  Criminal  Piocedure  Code,  is  not  an  accused  person  within  the 
meaning  of  section  437,  and  that  a  District  Magistrate  or  Sessions  Judge 
consequently  is  not  competent  to  pass  an  order  for  further  inquiry  into  the 
case  of  such  person. 

24  P.  R.  1903  Cr.  v")  and  33  P.  R  1905  Cr.  (»)  overruled. 


(')  42  P.  R.  1905  Cr.  {Muhammad  Khan  v.  Emperor) 
(*)  2*  P.  R.  1903  Cr.  (Stanza  v.  Emperor). 
<*)  33  P.  R,  19w&  Cr.  (Chetu  v.  Qokha  Singh). 
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Revision  of  the  order  of  0.  Farquhar  Lumsden,  Esquire,  District 
Magistrate,  Amritsar,  dated  8th  August  1910,  reversing  that 
of  Fakir  Sayad  Jalal  ud-Din,   Magistrate,    ist  class,  Amritsar, 

dat'dSrd   Junt   \9}0,dii(misingcomplaint  in  default. 
Rarubhaj  Datta,  for  petitioners, 
Nemo  for  respondents. 

Order  of  Division  Bench  (Johnstone  and  Chevis,  JJ  )    date" 
9th  March  1911,  submitting  case  to  a  Full  Bench  : — 

Johnstone,  J. — The  point  in  this  case  is,  whether  a  person  9th  March  1911. 
from  whom  security  has  beon  demanded  under  section  107, 
Criminal  Procedure  Code,  is  an  "  accused  petaon  "  so  as 
to  permit  the  District  Magistrate  or  Sessions  Judge,  as 
the  case  may  be,  to  take  action  under  section  437  of  the 
Code,  and  order  further  inquiry,  should  that  person  have 
been  released  or  discharged  under  section  119.  There  is 
a  distinct  conflict  of  authority  in  this  connection  — 24  P.  R, 
1903  Or.  O  and  33  PR.  1905  Cr.  (2)  bail  g  opposed  to  42 
P.R.  1905  Cr.  (3).  The  last  named  ruling  was  arrived  at  appar- 
ently without  reference  to  the  other  two,  and  the  time  has  Come 
for  a  pronouncement  by  a  Full  Bench.  We  therefore  refer  the 
case  to   a  Full  Bench. 


Full  Bench  order  delivered  by— 

Johnstone,  J.— The  question    referred   to   this    Full    Bench     2lst  April  \9U. 
was  thua  stated  in  the  referring  order  :  — 

l\ Whether  a  person  from  whom  security  has  been  demanded 
under  section  107,  Criminal  Procedure  Code,  is  an  '  accused 
person  '  so  as  to  permit  a  District  Magistrate  or  Sessions 
Judge,  as  the  case  may  be,  tc  take  action  under  section  437 
of  the  Code  and  order  further  enquiry,  should  that  peison  have 
been  released  or  discharged  under  section  1 19." 

This  question  was  answered  in  the  affirmative  in  24  P.  R. 
1903  Cr.  p)  and  33  P.  R.  19C5  Cr.  (2)  and  in  the  negative  in 
42  P.  R.  1905  Cr.  (3),  a  conflict  of  authoiity  which  ren. 
dered  reference  to  this  Bench  necessary.  We  have  consideied 
the  point  and  the  rulings  quoted  and  also  VeluJoyiy.  Chidimbara 
Velu  (4)  and  we  have  arrived  at  the  conclusion  that  42  P.R  1905 
(3)  contains  the  correct  view  of  the  law.  The  whole  que stiou  is 
therein     fully     discussed   and  it   need   not   be   discussed   again. 

O  24  P.  R.  1903  Cr.  {Manna  v.  Emperor), 

<2>  3S  P  R.  1905  Cr.  (C/iefu  V.  Gokha  Singh). 

<*)  42  P.  R.  1905  Cr.  | Muhammad  Khan   V.  Emp«ror). 

{*)  (laiO)  l,  L.  B.  33  Mad,  &&. 
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It  is  also  not  necessary  to  discuss  ground  5  of  this  revision 
petition,  in  which  it  is  urged  that  the  order  of  the  Magistrate 
in  this  case  amounted  to  an  acquittal,  inasmuch  as  this  question 
does  not   arise  on  the  reference. 

The  order  of  the   District  Magistrate  of    8th   August    1910 
ordering  further  enquiry  is  hereby  set  aside. 

Revision  accepted. 

No.  7- 
Before  Hon.  Mr.  Justice  Johnstone. 

MUSSAMMAT  FATTI— (CoNncrJ—  PETITIONER, 

Versus 

THE  CROWN- RESPONDENT. 

Criminal  Revision  No.  19  of  1911. 

Kidnapping  —wife  of  one  man  sold  to  another  with  whom  she  was    living  — 
lawful  custody — Indian  Penal  Code,  section  361. 

Held,  that  where  A.  '.a  Hindu\  liU9band  of  a  girl  under  16  years  of  age, 
had  sold  her  to  aaother  man  B  ,  with  whom  she  was  living,  and  petitioner 
had  persuaded  hor  ti  leave  the  latter's  house  and  go  away  with  another 
man,  the  petitioaer  was  gui  ty  of  an  offence  under  section  361  of  the  Penal 
Code,  inasmuch  as  B.  was  at  the  time  the  lawful  guardian  of  the  girl  for 
the  purposes  of  that  section,  however  immoral  and  reprehensible  the  act  of 
A.  wa9,  in  selling  her  to  B. 

Petition  under  sections  -f-f  f ,  Criminal  Procedure  Code,  of  the  order 
of  Major  A.  A.  Irvine,  Sessions  Judge,  Lahore^  affirming  the 
order  of  Lala  Ladhu  Ram,  Magistrate  1st  Class,  Lahore,  dated 
3rd  August  1910,  convicting  'petitioner  and  sentencing  her  to 
one  year's  rigorous  imprisonment, 

(3anpat  Rai,  for  petitioner 

Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

\Qth  April  1911.  Johnstone,  J, — In  this  case  the  facts  are  quite  clear.     The 

girl  Paibatti  was  the  wife  of  ono  Surjm,  who,  becoming  tired  of 
her,  sold  her  to  one  S*in,  a  barber.  She  was  living  with  Sain  in 
Anarkali  when  t*be  made  the  acquaintance  of  one  Bishamber 
liabu,  a  Sub-Inspector  of  Police.  The  girl,  beins*  under  16  years 
of  age,  is  a  minor  for  the  purposes  of  the  criminal  law.  It 
seems  that  Bishamber  paid  the  girl  illicit  attentions  and 
also  employed  the  accused  in  the  present  case,  a  sweeper 
woman,  to  orge  the  girl  to  leave  Sain  and  go  away  with  him, 
and  on  a  certain  day  the  accused  actually  persuaded  the  girl  to 
leave  Sain's  house  for  this  purpose.  The  girl  pretends!  that 
the   accused  deceived  hor  by  saying  that  they  would  go  and 
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see  the  Museum,  bat  I  think  it  is  practially  certain  thst  she 
knew  the  accused's  object  was  different.  It  is  not  necessary 
to  detail  the  story  here.  It  is  enough  to  say  that  the 
accused  did  actually  takeaway  the  girl  from  the  guardianship 
of  Sain,  and  as  she  is  a  minor,  the  only  question  for  considera- 
tion is  whether  Saiu  can  be  said  to  have  been  her  lawful 
guardian.  Section  361  of  the  Indian  Penal  Code  runs  as 
follows  : — 

"  Whoever  takes  or  entices  any  minor  under  fourteen 
years  of  age  if  a  male,  or  uuder  sixteen  years  of 
age  if  a  female,  or  any  person  of  unsound  mind, 
out  of  the  keeping  of  the  lawful  guardian  of  such 
minor  or  person  of  unsound  mind,  without  the 
consent  of  such  guardian,  is  said  to  kidnap  such 
minor  or  person  from  lawful  guardianship." 

And  an  explanation  follows  in  these  words  : — 

"  The  words  '  lawful  guardian  '  in  this  section  include 
any  person  lawfully  entrusted  with  the  care  or 
custody  of   such  minor   or  other  person." 

The  question  is  then,  whether  Sain  was  a  lawful  guardian 
of  the  girl  Parbatti  ?  Mayne,  in  discussing  the  question  of  the 
meaning  of  the  words  "  lawful  guardian  ",  says  that  the  words 
include  not  only  the  parents  or  relations  in  whose  house  the 
minor  lives  and  is  brought  up,  but  any  other  person  with  whom 
the  minor  resides  by  the  consent,  express  or  implied,  of  those 
who  have  the  higher  legal  right.  It  seems  to  me  that  although 
the  conduct  of  Surjan  in  selling  the  girl  to  Sain  was  immoral 
and  reprehensible,  nevertheless  Sain  is  the  lawful  guardian  of 
the  girl  for  the  purposes  of  section  361  of  the  Indian  Penal 
Code.  To  hold  the  contrary  would  involve  the  denial  of  protec- 
tion to  the  girl  Parbatti  altogether.  Authority  for  this  view 
will  be  found  in  Empress  v.  Pemantle  ('),  where  tfce  learned 
Chief  Justice  said  ; — 

"  We  think  that  the  somewhat  liberal  explanation  of  the 
words  'lawful  guardian'  under  section  361  is  in« 
tended  to  obviate  the  difficulty  which  would  other- 
wise arise,  if  the  prosecution  were  required  to  prove 
strictly  in  cases  of  this  kind  that  the  person,  from 
whose  care  or  custody  a  minor   had  been  abducted 

0)  (1882;  1. 1.  B.  8.  Cat.  971. 
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or  kidnapped,   came  strictly    within   the  meaning  of   a 
guardian  according    to  the   legal   acceptation   of   that 
word." 
In  Queen  v.  Buldeo  (')  tbe  circumstances  were    entirely  different 
from  those  of  the  present  case.     The   term   "lawful   guardian  "  of 
course  does   not  inclnd6   a  person  who  has  himself  gained  posses- 
sion of  tbe  minor  by  an  offence  under  section    361,  I.  P.  C. 

For  the3e  reasons  I  think  that  the  decisions  of  the  Courts 
below  were  correct  and  that  Mussammat  Fatti  has  been  rightly 
convicted  under  section  363  of  the  Indian  Penal  Code.  The 
petition  is  therefore  rejected. 

Eevision  rejected' 


No>8. 

Before  Hon,  Mr.  Justice  Shah  Din. 
CROWN, 

Vers  us 
GAMAN. 
Criminal  Revision  No.  35  of  1910. 
Absconder-  locus  standi  of  collateral  to  have  sale  of  property  set  aside- 
Criminal  Procedure  Code,   Act  V  of  1898,  sections  87,  88,  and  89. 

Beld,  that  the  sale  of  the  land  of  an  absconding  person  made  under 
the  provisions  of  sections  87  and  88  of  the  Criminal  Procedure  Code, 
cannot  be  set  aside  at  the  instance  of  a  collateral  of  Jthe  absconder  either 
by  the  Magistrate  who  made  the  order  of  sale  or  by  the  Chief  Court. 

Cast   reported  by  Major  H  Foxstrangicays,  District  Magistrate, 
Jhelum,  with  his  No.  1882  of  22nd  December  1910. 
Nemo,  for  Crown. 

Sham  Lai,  for  Harnam  Singh,  Vendee. 
The  facts  of  this  case  are  as  follows  ;— 

On  14th  December  1908  Misr  Hira  Nand  passed  an  order 
tinder  section  86,  Criminal  Procedure  Code,  ordering  the  attach- 
ment of  the  property  of  ono  Gaman  who  had  absconded.  Subse- 
quently the  absentee's  land,  in  which  he  had  occupancy  rights 
under  section  6  of  the  Tenancy  Act  was  attached  and  sold  by 
order  of  the  District  Magistrate,  dated  16th  June  1910,  to  Har- 
nam Singh,  a  Khatri. 

The  reversioner  Karm  Bakhsh  has  applied  that  the  order 
sanctioning  the  sale  may  be  set  aside  and  that  the  tenancy 
may  be  sold  to  him. 


(l)  (1870)   2  N.-W.  P.  High  Court  ft.  286. 
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The  accused's  land  in  which  he  had  occupancy  rights  under 
section  6  of  the  Tenancy  Act  was  attached  and  sold  by  order 
of  the  District  Magistrate,  Jhelum,  dated  16th  Jane  1910,  to 
Harnam  Singh,  a  Khatri. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  .— '' 

The  life  interest  only  of  the  absconder  is  sold  and  it  is 
better  that  it  should  be  sold  to  the  person  who  will  eventually 
succeed.  This  person  is  a  member  of  an  agricultural  tribe  which 
the  present  vendee  is  not. 

The  jndgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J.— The  facts  of  this  case,  twhich  has   been  report-  20th  March  1911. 
ed  by   the   District   Magistrate,   Jhelum,   for    the  orders   of  this 
Court,    under  section   438,   Criminal   Procedure   Code,   are  aa 
follows  : — One  Gaman  who  was  accused  of  an  offence  under 
section  176,  I   P.  C,  absconded  in  order  to   avoid     service   of  a 
warrant  which  had  been  issued  against   him.     A   proclamation 
having  been  duly  issued     under    section  87  of  the    Criminal 
Procedure  Code  on  the  30th  January   1909,  his     property  was 
ordered  to  be   attached  under     section   88 ;   and  on  the    12th 
June   1910  certain   occupancy   rights   which  he  held  under   sec- 
tion 6  of  the  Tenancy  Act  in  the   village  of  Ghuga  were  sold 
by  order  of  the  District  Magistrate  to  one   Harnam  Singh,  a 
Khatri.     On  the  16th    June   Karam     Bakhsh,   a  collateral  of 
Gaman  made  an  application  praying  that    she  order  sanction- 
ing the  sale  may  be  set  aside  and  that   the  occupancy   rights 
in  question  be  sold   to  him.     The  District    Magistrate   has  for- 
warded the   proceedings  for  the  orders   of  this  Court,  and    has 
recommended  that  as  the  applicant  is   a  member  of    an  agri- 
cultural  tribe   and  as  Harnam  Singh  to    whom   the   occupancy 
rights  of  Gaman     have  been  sold,  is  a  non-agriculturist,  the  eale 
to  the  latter  be   set  aside  by  this  Court,   so  that  a  fresh  sal* 
might  be  made  in  favour  of  Karam  Bakhsh. 

Counsel  for  Harnam  Singh,  vendee,  urges  that  there  is  no 
provision  of  law  under  which  this  Court,  acting  in  the  exer- 
cise of  its  powers  under  section  439,  Criminal  Procedure  Code, 
can  set  aside  the  sale  of  occupancy  rights  which  belonged  to 
the  absconder  Gaman  and  I  think  that  this  contention  is 
well  founded. 

Section  89  of  the  Code  provides  for  application  by  the  ab^ 
scon  ding  offender  only  for  restoration  of  the  property  attached 
and  no  provision  is  made  for  claims  by  third  parties  to  such 
property.    The  sale  of  the   property,  once  it    has  been  duly 
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effected,  cannot  be  set  aside  even  at  tbe  instance  of  the  ab- 
sconder; who,  in1  the  event  of  his  property  being  sold,  is  only 
entitled  to  receive  the  nett  proceeds  of  the  sale,  provided  he 
satisfies  the  conditions  laid  down  in  section  89.  A  fortiori  a 
third  party,  who  is  a  stranger  to  the  proceedings  in  which  the 
proclamation  was  issued,  has  no  right  to  apply  to  the  Magis- 
trate, by  whose  order  the  property  of  the  absconder  was  attached 
and  sold,  to  ^set  aside  the  sale  thereof  ;  and  the  Magistrate  has 
no  power  nnder  the  Criminal  Procedure  Code  to  make  an 
order  cancelling  such  sale.  In  Abdullah  v.  Jitu  Q)  it  was  held 
ihat  where  property  was  attached  and  sold  as  the  property 
of  a  proclaimed  offender  under  sections  87  and  88  of  the 
Criminal  Procedure  Code,  the  sale  could  cot  be  set  aside 
even  on  the  application  of  the  absconder  although  the  pro- 
clamation was  irregular.  It  was  observed  that  the  High  Court 
as  a  Court  of  revision  had  no  power  to  pass  an  order  affecting 
the  title  of  third  persons  in  whom  the  property  had  legally 
vested  nnder  a  Court  sale  and  who  were  strangers  to  the  pro- 
ceedings held  under  sections  87  and  88  of  the  Code. 

The  case  of  the  present  vendee,  Harnam  Singh,  is  stronger 
than  that  of  the  vendees  in  the  Allahabad  case,  for  here  it  is 
a  collateral  of  the  absconder  Gaman  and  not  Gaman  himself, 
who  is  applying  for  the  sale  of  his  property  to  be  set  aside.  I 
am  unable  to  see  what  locus  standi  the  applicant  has  to  make 
such  application  under  the  Criminal  Procedure  Code,  cor  do  I 
find  any  provision  of  law  under  which  tho  application  can  be 
granted  by  the  Magistrate  who  made  the  order  of  sale  or  by 
this  Court. 

Let   the   record  be  remitted  to  the  District  Magistrate. 

No.  9. 

Before  Hon.  Sii  Arthur  Reid,  Kt.  Chief  Judge,  and  Bon. 

Mr.  Justice  Johnstone. 

CROWN 

Versut 

UMDA  (Accused). 

Criminal  Case  No.  148  of  1911. 

Confession  by  co-accused  while  witness  in  the  cate—if  irrelevant,  not 
admissible   against  other  accused  -Evidence  Act,  sections  24  and  30. 

Held,  that  a  confession  by  an  accused  person,  found  to  be  irrelevant 
under  section  24  of  the  Evidence  Act,  cannot  be  proved  and  therefore 
cannot  be  uied  against  a  co-accused  under  section  30  of  the  Act. 


0  (1900)  J.  L.  R.  22  All.  216. 
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Held  also,  that  a  confession  made  by  an  accused  person  while  he  was 
a  witness  in  the  case,  in  which  he  was  subsequently  impleaded  as  an  accused 
person,  stands  on  the  same  footing  in  this  respect  as  if  it  had  been  made  by 
him  as  an  accused  person. 

Case  reported  by  Colonel  S.    8.  Beadon,  Sessions  Judge>  Amballa, 
with  his  No.  181  8.  of  25th  January  1911. 

Nemo,  for  Accused. 
Nome,  fox  Crown. 

The  facts  of  this  case  are  as  follows  : — 

A  house  was  broken  into  at  night  and  certain  property  was 
stolen.  During  the  Police  investigation  Kalu  stated  that  he 
and  Umda  bad  committed  the  burglary  and  on  search  some 
stolen  property  was  recovered  from  Umda's  possession. 

The  Police  sent  Umda  alone  up  for  trial  bnt  also  sent 
Kalu  to  Court  as  a  witness  for  tbe  prosecution. 

In  hia  evidence;    as  a   witness   in   the  case,   Kalu   gave  the 

same  story    implicating    himself    and    Urnda,   and    on    this  the 

Magistrate     transferred    Kalu     from    the    witness   box  to  the 

dock   and    proceeded   to    try    him    and     Umda    jointly  for  the 
offence. 

Both    Kalu    and  Umda  were  convicted  and  Umda's  appeal 
was  rejected  on  11th  November  1910. 

In  Kalu's  subsequent  appeal  which  has  just  been  decided 
(No.  402  of  1910)  Kalu  has  been  acquitted  on  the  ground  that 
his  statement  is  irrelevant  under  section  24  of  the  Evidenco  Act 
(vide  judgment  in  appeal  No.  402  of    1910). 

The  accused  ou  conviction  by  Lala  Mukand  Lai,  exercising 
the  powers  of  a  Magistrate  of  the  1st  class  in  the  Karnal  Dis- 
trict, was  sentenced  by  order,  dated  3rd  October  1910,  under 
section  457  of  tbe  Indian  Penal  Code  to  one  year's  rigorous 
imprisonment  including  two  months'  solitary  confinement. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

On  deciding  Kalu's  appeal  1  have  great  doubt  as  to 
whether  or  not  the  conviction  of  Umda  is  legal.  His  convic- 
tion rests  nteinly  on  the  statement  of  Kalu  which  I  have 
found  to  be  irrelevant  as  against  Kalu.  As  Kalu  and  Umda 
were  tried  jointly  in  one  and  the  same  proceedings  the  infer- 
ence is  that  a  statement  irrelevant  in  those  pioceedings  against 
Kalu  is  entirely  irrelevant  and  cannot  be  used  against  Umda. 
The  statement,  however,  was  made  as  a  witness  before  Kalu 
became  a  co-accused  and  as  it  is  corroborated  by  the  fact  that 
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stolen  property  was  found  in  possession  I  am  inclined  to 
think  that  Umda's  conviction  is  sound,  vide  section  133  of  the 
Evidence  Act. 

The  point,  however,  appears  to  me  to  be  extremely  doubt- 
ful and  I  think  it  my  duty  to  refer  the  case  to  the  Chief  Court 
on  the  revision  side  for  orders. 

The  judgment  of  the  Court  was  delivered  by— 
8th  May  1911.  Sir  Arthur  Rbid,  C.  J.— The   facta  are   stated  in  the  learned 

Sessions  Judge's  referring  order. 

The  question  for  consideration  is  whether  the  statement 
of  Kalu  recorded  when  he  was  examined  as  a  witness  for  the 
prosecution  at  the  trial  of  Mangu  is  excluded  from  considera- 
tion against  Mangu  by  sectioc  24  of  the  Evidence  Act. 

The  learned  Sessions  Judge  has  found  that  the  statement 
of  Kalu  which  constitutes  a  confession  ot  his  guilt  of  the 
offence  for  which  Mangu  was  being  tried  was  induced  in  one 
of  the  manners  specified  in  section  24  of  the  Act.  We  see  no 
reason  for  differing  from  this  finding. 

Although  Kalu  was  not,  when  examined  as    a  witness,   an 
accused  person  he   was  subsequently    accused  and    tried  jointly 
with  Mangu  ;  and  his     statement   was  a    confession.      Be  was 
an  accused  person  at  the  time  at  which  his    confession  was    used 
against  Mangu,  i,  e.%  at  the  termination   of  the  trial,    and    in    our 
opinion,  the   test  of  relevancy   is  whether     the   statement     was 
relevant  under  section   30    of  the   Evidence     Act.     Section   24 
provides  that  an  induced    confession   by  an   accused    person     is 
irrelevant  in  a  criminal  proceeding.     The   trial  was    a   criminal 
proceeding  and   the   irrelevancy   is    not   limited  to   the  case  of 
the  accused   person  who     confessed    but  extends    to   the  whole 
proceeding  including  the   case  of    the    co-accused.     Section   30 
provides  that  a  confeseion  which   has  been  proved   may  be   used 
against  a  co-accused,  but  if  the   confession    is  irrelevant  it  cannot 
be   proved  and  a  confession  irrelevant   under   section    24   cannot 
be   taken  into  consideration  against  the  co-accused. 

Section  133  of  the  Act,   cited  by    the  learned  Sessions  Judge, 
does  not  in   our    opinion,   affect  the    question,     inasmuch   as  it 
applies  onlj    to  relevant  statements  by    an    accomplice.    The 
accomplice  is  not  an  accused  person  but  a  witness, 

For  these  reasons  we  hold  that  the  statement  of  Kalu  is 
excluded  by  section  24  and  we  set  aside  the  order  dis- 
missing Umda's  appeal  and  return  the  record  for  disposal  of  the 
appeal. 
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Full  Bench. 
No  10. 

Before  Eon.  Sir  Arthur  Beid,  Kt.  Chief  Judge,  Eon.  Mr.  Justice 
Kensington  and  Eon.  Mr.  Justice  Shah  Bin. 

EMPEROR— APPELLANT, 

Versus 

KIRU  -  (Accused;— RESPONDENT. 

Criminal  Appeal  No.  409  of  1910. 

Discharge — legality  of — further  enquiry — Magistrate  ivhose  order  of  dis- 
charge  has  not  been  set  asideby  highe*  authority — uhen  further  enquiry  should 
be  made—Criminal  Procedure  Code,  Act  V  of  1898,  section  437. 

Held,  that  when  a  Magistrate  has  passed  an  order  discharging  an  accused 
person  it  is  competent  to  the  same  Magistrate  or  to  another  Magistrate  of 
co-ordinate  jurisdiction  to  take  fresh  proceedings  against  the  accused  upon 
the  same  facts  although  the  order  of  discharge  has  not  been  set  aside  by 
higher  authority. 

But  held  also,  that  generally  speaking  further  inquiry  after  discharge  is 
improper  unless  the  order  of  discharge  was  manifestly  perverse  or  fooliih 
or  was  based  upon  a  record  of  evidence  which  was  obviously  incomplete. 

33  P.  B.  1894  (»)  dissented  from. 
Appeal  from  the  order  of  Bai  Sahib  Bhagat  Narain  Das,   Sessiorts 
Judge,  Eissar  Division,  dated  the  19th  March  1910. 

Government  Advocate,  for  appellant. 
Respondent,  in  person. 

The  law  point  involved  was  referred  to  a  Fnll  Bench  by  tbe 
following  order  of  Division  Bench  (Shah  Din  and  Chevis,  JJ.)  : — 

The  judgment  of  which  was  delivered  by — 

Shah  Din,  J. — Thia   is  an  appeal   by  the  Local  Government  IQth  April  1911 . 
under  section    417,   Criminal  Procedure  Code.     The   facts  of  the 
case  are  briefly  as  follows  : — 

In  the  year  1909  some  brass  utensils  belonging  to  one  Mus- 
sammat  Pato  were  stolen.  After  some  months  they  were  dis- 
covered in  the  possession  of  one  Taida  mahajan  who  informed 
the  complainant  that  they  had  been  pawned  with  him  by 
the  respondent  Kirn ;  a  report  was  made  to  the  police,  and  in 
due  course  the  respondent  was  challaned  to  the  Court  of  Lieute- 
nant Stanley  Skinner,  Magistrate  of  the  2nd  class,  Hansi,  to 
stand  his  trial  for  an  offence  under  section  411,  Indian  Penal 
Code.  The  Magistrate  by  his  order  dated  the  18th  January 
1910  discharged   the  respondent  of  an  offence  under  section  411 

O  33  P,  B.  1894  (Jowahir  Singh  v.  Queen-Empress). 


24  CRIMINAL  JDDGMENTS-No.  10.  [  rK00ED) 


but  added  that  he  should  be  sent  up  by  the  police  fcr  trial 
under  section  379,  Indian  Penal  Code.  The  police  accordingly 
again  challaned  the  respondent  under  sections  454  and  411, 
Indian  Penal  Code,  though  not  under  section  379  as  directed. 
The  respondent  was  duly  tried  by  M.  Zaka-ud-Din  Khan, 
Magistrate,  1st  class,  Hissar,  and  was  found  guilty  and  convict- 
ed of  an  offence  undei  section  411,  Indian  Penal  Code.  On 
appeal  the  Sessions  Judge  has  held  on  the  authority  of  No.  33 
P.  B.  1894  Cr.  (*)  that  the  respondent  having  been  discharged 
of  ai»  offence  under  section  411,  Indian  Penal  Code,  by  Lieute- 
nant Skinner,  Magistrate,  2nd  class.  M.  Zaka-ud-Din,  Magis- 
trate, 1st  class,  was  not  competent  to  ignore  the  first  Magis- 
tiate's  order  of  discharge  and  upon  the  fame  faots  to  convict 
the  mpondeU  of  the  veiy  same  offencs  in  respect  of  Which 
an  cider  of  d'scharge  had  been  recoided  without  that  order 
having  been  set  aside  by  higher  authority.  The  '.earned  Judge 
has  accordingly  set  aside  the  conviction  and  sentence  of  the 
respondent  and  has  acquitted  him.  From  that  order  of  ac- 
quittal the  local  Government  has  preferred  this  appeal;  and 
in  support  of  it  tho  learned  Government  Advocate  has  contended 
that  the  decision  of  this  court  relied  upon  by  the  Sessions 
Judge  is  erroneous,  and  that  the  Magistrate,  1st  class,  was 
quite  competent,  without  the  previous  order  of  discharge  re- 
corded by  tho  2nd  class  Magistrate  being  set  aside  by  this 
court,  to  re-open  the  inquiry  and  to  convict  the  respondent  of 
an  offence  under  pection  41),  Indian  Penal  Code.  In  support 
of  this  position  reliance  is  placed  upon  the  following 
authorities:— 

Bidhu  Chandalini  v.  Matt  Sheikh  Mondal  (3)  Queen- Empress 
v.  Dolegobind  Dass  (3)v  Dwarka  Sath  Mondal  v.  Beni  Madhab 
Banerjee  (*),  Mir  Ahmad  Hossein  v.  Mahomed  Askari  (5), 
Jyotindra  Nath  Daw  v,  Hem  Chandra  Daw  f6),  Emperor  v. 
Ohinna  Kaliappa  Goitndon  (7j,  Emperor  v.  Mahesioara  Kondaya  (8), 
Queen-Empress  v.  Puran  (9),  Emperor  v.  Mehrban  Husain  (10), 
Queen-Empress   v.   Umedan  (}]),   Emperor    v.  Nabi    Fakira  (12). 


(M  33  P.  It.  1894  Cr.  (Jowahir  Sinjh  v.  Queen-Empress). 

(2)  (1901)  I.  L.  B  26  Cal.  102. 

(3)  (1901)1.  L.B.  28  Cal.  211. 

(*)  (1901)  /.  L.  B.  28  Cal.  652  F.  B. 
(6i  (1902)  I.  L.  R.  29  Cal.  726  F.  B. 
(«)  (1909;/.  L.  B.  36  Cal.  415. 

(7)  (1906)  I.  L.  R.  29  Mad.  126 

(8)  (1908)  I. 1.  B.  31  Mad.  543. 

(9)  (1887)  J.  L.  B.  9  All.  85. 
(«►)  (1907)  I.  L.  B.  29  All.  7, 
(»)  (18951  All.  W.N.  8«. 
(°)  (1907)  9  Bom.  I.  R.2W 
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In    Bidhu  Ghandalini  v.  Matt  Sheikh  Mondal  (]),  a   complaint 
was   filed   in  respect    of  offences   under   sections    341,   323,  447, 
and  426,  Indian  Penal  Code,  in  the  Court  of  the  District   Magis- 
trate,   who,   after  having  issued  summons    to   the  accused,  dis- 
missed  the   oase   under  section    259,   Criminal    Procedure   Code, 
owing   to    the   complainant   being  absent     when   the   case    was 
called   on.     Subsequently  on   the   application    of   the   complain- 
ant  the  District   Magistrate   revised   the  case,   and  made  it  over 
to  an  Honorary  Magistrate  for  trial.  It  was  held   by    the  Calcutta 
High  Court  that  section   437,  Criminal  Procedure   Code,  did  not 
limit  the   power  of  a   District  Magistrate  to   make,   or  order   a 
subordinate  Magistrate  to  make,  further  enquiry    into    a   case  in 
which   an   order   of   dismissal   or    discharge    might     have   been 
passed   by   a  subordinate   Magistiate;   and   that   there    was    no 
bar  to  a    District   Magistrate    making    further  inquiry   into   a 
case  in   which  such   order  might    have  been   passed   by  himself. 
This    decision,   which   was   approved  of  by  our  own    Court   in 
No.  9     P.  R.  1902   (Criminal)    (2),  is  not  directly   in   point   ro 
far  as   the  power  of  a  Magistrate  other  than  the  District  Magis- 
trate  to   proceed    upon    a  fresh  complaint  is  concerned,   and    it 
need  not  therefore  be  noticed  further. 

In  Queen-Empress  v.  Dolegobind  Dass  (3),  the  question  for 
decision  was  whether  it  was  competent  to  a  Chief  Presidency 
Magistrate  to  try  an  accused  person  upon  further  and  fresh 
evidence  in  a  case  where  he  had  already  been  discharged  by 
a  Bench  of  Presidency  Magistrates  in  respect  of  an  offence 
under  section  381,  Indian  Penal  Code,  without  the  order  of  dis 
charge  being  set  aside  by  higher  authority.  Maclean,  C,  J.,  held 
that  the  accused  could  be  so  tried,  because  there  was  no  ex* 
press  provision  in  the  Code  of  Criminal  Procedure  to  the  effect 
that  tho  dismissal  of  a  complaint  shall  be  a  bar  to  a  fresh 
complaint  being  entertained  so  long  as  the  order  of  discharge 
remained  unreversed.  This  case  also  is  not  a  direct  authority 
in  support  of  the  position  which  the  learned  Government  Advo- 
cate has  sought  to  establish  inasmuch  as  section  437,  Criminal 
Procedure  Code,  does  not  apply  to  Presidency  Magistrates  and 
it  cannot  therefore  preclude  a  Chief  Presidency  Magistrate 
from  trying  an  accused  person,  who  has  already  been  discharged 
by  a  Presidency  Magistrate,  upon  the  same  set  of  facts  without 
y   e  order  of  discharge  being  previously  set  aside. 


(>)  (1901)  /.  L.  R.  28  Cal.  102. 

(s)  9  P.  R,  1902  Cr.  {Emperor  v.  Munshi). 

(»)  (1901)  /.  L,  R.  28  CaU  811, 
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The  Fall   Bench   decision    in  Btvarka  Xath  Mondal  v,    Beni 
Madhab  Banerjee    (}),  is  similarly    distinguishable,    in  that  it  lays 
down   that  a   Presidency    Magistrate    is    competent  to   rehear  a 
warrant   case  triable  under  Chapter  XXI  jf    the  Code  of   Crimi- 
nal  Procedure   in  \vhi3h   he  has   himself  discharged  the    accused 
person.      Although,   therefore,   the    question      was   not   directly 
before  the    High  Court,  Maclean,  C.  J.,    incidcntly  expressed  the 
opinion    that    a  Mofussil    Magistrate  had  tho  same   power   as  a 
Presidency   Magistrate  to    rehear  a   case  in   which    the    accused 
person    had   been  discharged.     After  saying  that   upon  the  ques- 
tion  referred    to  tho   Full  Bench  he  saw  no  reason  for  changing 
the   opinion   expressed   by    him   in  Queen-Empress  v.  Dolegobind 
Dass    (2)  he  went  on  to  observe  :     The    argument   in   this  case, 
"  however,  has  led   me  to  doubt,    whether  the   principle  1    have 
"  enunciated   ought  not  to    bo    held  to   apply   to  the   case   of   a 
"Mofussil  Magistrate,  equally  with  that   of   a  Presidency  Magis- 
"  trate,   and  whether    the   authorities    which    would  appear  to 
"  decide  the  contrary   are  well   founded  in    law.     That   question 
**  is  not    before   us   to-day."     The   learned    Judges   of  the  High 
Court    recorded   reasons    for     their   opinions   at     great   length* 
Ghose,  J.  delivering   a  dissentient    judgment,   in   which  he  held, 
relying  mainly   upon     the   provisions    of    section    437,  Criminal 
Procedure   Code,  that   where  a  Magistrate  after   taking  evidence 
makes   an  order    of   discharge,   he  is  not   competent  to   review 
or  alter   it   and     make     further  inquiry    without   the   order  of 
the  superior  Court. 

The   later  Full  Bench  case,  Mir  Ahmad  Hossein  v.    Mahomed 

Askari  (6)   is  directly    in    point.     Ttete  it  Was  held  by  a  majority 

of  4  Judges  (Ghose,  J.,  dissenting)  that  a  Magistrate  iu  a  warrant 

case   haviug   passed   an   order    of   discharge   was   competent   to 

take  fresh   proceedings   and   issue   process  against    the   accused 

in    respect   of   the  Same  offence,    without   an  order   of   further 

inquiry  being  passed  under  section  437  Criminal  Procedure  Code 

having   the   effect    of   setting   aeide   such   order    of   discharge. 

Macleau,  C.  J.,  and  the  other  Judges    who  agreed  with  him  were 

of   opini  /u  that     the  case   before   them  was  virtually  governed 

by  the    Full  Bench    decision   in   Dwarka   Nath  Mondal   v.    Btni 

Madhab  Banerjee  ('),    as  according  to  them,  there  was  no   dit-tioo 

tion    io    piinoiple,   upon  the   correct   construction  of  sectiou  437, 

Criminal  Procedure  Code,  betwteu  a  Presidency  Magistrate  and  a 


(»>  (1901)  I.  L.  R.  28  Cal.  652  F.  B. 

Is)  (1P01)  /.  L  R.  28  Cal.  2U. 

(3)  (11)02)  /.  L.  R.  29  Gal.  726  F.  B. 
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Mofussil  Magistrate  as  regards  the  jurisdiction  of  each  to  take 
fresh  proceedings  against  an  accused  person  who  had  already 
been  discharged  either  by  the  same  Magistrate  or  by  another 
Magistrate  of  co-ordinate  jurisdiction  without  the  order  of  dis- 
charge being  set  aside  by  higher  authority.  Ghose,  J.,  on  the 
contrary,  held  th  t  an  order*  of  discharge  when  once  made 
by  a  Magistrate  could  only  b")  altered  and  the  prosecution 
revised   by  an    order  of  a  Superior  Court. 

The  decision  in  Jyotindra  Nath  Daw  v.  Hem  Chandra  Daw  (') 
simply  follows  the  Full  Bench  ruling  above  cited,  as  it  was 
there  held  that  a  Subordinate  Magistrate,  who  had  dismissed 
a  complaint  under  section  203  of  the  Code  of  Criminal  Proce- 
dure, was  competent  to  revive  it  notwithstanding  that  the  Dis- 
trict Magistrate  had  refused  to  order  further  inquiry  in  the 
matter   on  application   made  to   him  for  that   purpose. 

In  Emperor  v.   Ghinna  Kaliappa    Goundou  (2)  the  majority 
of   the  Full    Bench    dissented   from    the   ruling  of     their  own 
Court   in    Mahomed  Abdul  Mennan  v.  Panduranga   Bow  (8),    and 
following  the   decision    of  the   majority   of   the    learned  Judges 
of  the   Calcutta  High  Court   in  the   Full   Bench   cases    DivarJca 
Nath   Mondal   v.    Beni   Hadhab  Barter jee    (4),   and    Mir     Ahmad 
Hossein  v.  Mahomed   Ashari    (5)    hold    that  the    dismissal    of   a 
complainant  under  section  203,  Criminal  Procedure  Code,  did  not 
operate  as  a  bar  to  the   rehearing  of  the  complaint  by  the  same 
Magistrate,  even  when  such   order   of  dismissal  had  not  been  set 
aside   by    a    competent    authority,     Subrahmania     Ayyar   and 
Davies,  JJ.,  dissented    from    this    conclusion,  a  lengthy  judgment 
being  recorded   in  support  of    his  opinion   by  Mr.  Justice  Sub- 
rahmania  Ayyar.     Although     tbe  question   directly   before  the 
Madras  High  Court  in  this   case  related   to  the   rehearing   of   a 
oomplaint   which  had  been   dismissed    under  section   203  Crimi- 
nal Procedure  Code,  the  learned  Chief  Justice   incidently    discus- 
sed  the  case  of  the   discharge  of  an  accused  person  under  section 
253   or  259    of  the  Code.     At   page   136   of   the  report  he   s<*ys 
"  the  case   before   us   relates   only    to     an   order   of  dismissal 
"  under  section    203     and  for   the   purposes  of  the  case    it   is 
"enough  to   say  that   in    my   opinion   it  is  open  to  a  Magistrate 
"  to   rehear  a  complaint  which  he   has   dismissed  by    an   order 
11  of   dismissal   under    section   203,   although  the  order   has  not 


(»)  (1909)  I.  L.  R.  36  Cal.  415. 
O  V1906)  I.  L.  R.  29  Mad.  126. 
(*)  (1905)  I.  L.  R.  28  Mad.  255. 
(*)  (1901)  J.  L.  R.  28  Cal.  652  F.  B. 
(*)  C1802)  J.  L.  B.  29  Cal.  726  F ,  B. 
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"  been  set  aside  by  a  higher  Court.  I  may  add,  however, 
"  that,  as  regards  the  point  which  has  been  under  considera- 
"  tion  in  this  case,  I  do  not  thick  that  any  distinction  can 
"  be  drawn  between  an  order  made  under  section  203  and  an 
"  order  made  under  section  253  or  section  259," 

In  Emperor  v  Maheswara  Rtmdaya  (*),  a  Division  Bench 
of  the  same  High  Court  had  to  consider  the  effect  of  an  order 
of  discharge  passed  by  a  Magistrate  under  section  253  of  the 
Code  of  Criminal  Procedure  so  far  as  the  competency  of  that 
Magistrate  to  take  fresh  proceedings  against  the  same  person 
for  the  same  offence  was  concerned,  and  it  was  ruled  that  it 
was  competet-t  to  isuch  Magistrate  to  take  fresh  proceedings 
and  issue  process  against  the  accused  person  without  the  order 
of  discharge   being  set  aside  by  a  higher  Court. 

In  Queen-Empress  v.  Puran  (3),  it  was  laid  down  by  a 
single  Judge  of  the  Allahabad  High  Court  that  a  Magistrate 
ordering  further  inquiry  or  receiving  a  second  petition  from 
the  complainant,  whose  first  complairjt  against  the  same  person 
for  the  same  offence  had  been  dismissed  by  him  under  section 
203,  Criminal  Procedure  Code,  did  not  act  contrary  to  any  pro- 
vision of  the  law.  This  decision  w  as  followed  by  a  Division 
Bench  of  the  same  High  Court  in  Queen-Empress  v,  Vmedan  and 
others  (3),  in  which  it  was  held  that  a  Magistrate,  who  had 
passed  an  order  dismissing  a  complaint,  had  power,  at  the 
instance  of  the  complainant  and  without  direction  from  superior 
authority,  to  take  cognizance  of  the  same  offence  or  of  any 
other  offence  constituted  by  the  same  facts  upon  a  second 
proper  complaint  being  laid  before  him.  This  decision  has 
since  been  followed  in  Emperor  v.  Mehrban  Eusain  (4)  in  which 
Mr.  Justice  Richards  lays  down  that  there  is  nothing  to  pre- 
vent a  Magistrate  from  entertaining  a  second  complaint  made 
anginst  the  same  person,  even  though  the  second  complaint 
m;iy  be  connected  with  the  previous  complaint  which  has  already 
been  dismissed  under  the  provisions  of  section  203  of  the  Code 
of  Criminal  Procedure.  The  Full  Bench  decisions  of  the  Calcutta 
High  Court  in  Dtcarka  Nath  Mondal  v.  Beni  Madhab  Banerjee  (5), 
a iid  Mir  Ahmad  Hossein  v.  Mahomed  Askari  {*),  are  cited 
with   approval.     In    the   case    of   Emperor   v.  Nabi   Fahira   (7) 


O  (1908)  T,  L  R.  31  Mad.  543. 
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the  question  for  decision  was  whether  under  the  provisions  of 
the  Code  of  Criminal  Procedure  the  recording  of  reasons  was 
necessary  where  an  accused  person  was  discharged  after  the 
trying  Magistrate  had  heard  all  the  evidence  for  the  prosecu- 
tion, and  in  holding  that  the  writing  of  such  reasons  was  not 
necessary,  the  learned  Judges  of  tha  Bombay  High  Court  said  ;— 
''It  is  on  the  termination  of  a  trial  that  judgment  has  to  be 
"  pronounced.  A  judgment  is  a  decision  which  decides  a  case 
"finally  so  far  as  the  couit  trying  the  case  is  concerned,  but 
"  an  order  of  discharge  is  not  a  final  order  because  there  is 
"  nothiDg  to  prevent  a  Magistrate,  if  he  has  once  discharged 
"  an  accused  person  undtr  section  253,  from  inquiring  again 
"  into  the  case  against  him.  A  discharge,  not  operating  as  an 
"  acquittal  leaves  the  matter  at  large  for  all  purposes  of 
"  judicial  inquiry.  There  is  jurisdiction  still  vested  in  all 
"  Magistrates  includiug  the  one  who  made  the  previous  inquiry 
"  just  as  before." 

And  they  cited  with  approval  an  unreported  criminal  case 
of  their  own  court  Queen- Empress  v.  Bapuda,  and  also  the 
Full  Bench  decision  of  the  Calcutta  High  Court  in  Mir  Ahmad 
Hossein  v,    Mahomed  Ashari  ('j. 

All  the  above  decisions  more  or  less  support  the  position 
taken  up  by  the  learned  Government  Advocate  in  this  case, 
but  he  contrary  view  was  held  by  Sir  Meredyth  Plowden  in 
No.  33  P.  B.  1894  (Criminal^)  (2).  That  was  a  case  in  which  a 
complaint  was  filed  under  section  406,  Indian  Penal  Code,  in 
the  Court  of  a  Cantonment  Magistrate,  and  subsequently  on  the 
application  of  the  complainant,  who  stated  that  the  parties 
had  mutually  agreed  to  refer  their  dispute,  as  sec  out  in  the 
written  complaint,  to  arbitration,  the  Magistrato  directed  that 
the  accused  be  released  and  the  case  be  filed.  A  year  later 
the  complainant  filed  a  second  complaint  under  section  406, 
Indian  Penal  Code,  on  the  same  facts  stating  that  the  arbitra- 
tion had  fallen  through.  Theieupon  the  Magistrate  issued 
a  second  warrant  under  which  the  accused  was  arrested  and 
was  placed  on  his  trial.  On  a  question  being  raised  as  to 
whether  the  Magistrate  was  competent  to  take  fresh  proceed- 
ings against  the  accused  person  upon  the  same  facts  as  were 
set  out  in  his  first  complaiut  without  the  Magistrate's  order 
of  discharge  being  set  aside  by  higher  authority  under  sec- 
tion 437,  Criminal  Procedure  Code,  it  was  held  by   Sir  Meredyth 


(l)  ^1902)  I.  L.  &.  29  Cal.  726  F.  B. 

(a)  33  P.  R.  1894  Or,  (Jowahir  Swgli  v.  Qaeen-Emprest). 
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Plowden  that  the  Magistrate  could  not  ignore  bis  order  of  dis- 
charge aud  re-opeu  an  inquiry  into  the  case.  After  discussing 
the  question  whether  the  order  releasing  the  accused  and 
filing  the  case  amounted  in  fact  and  in  law,  to  au  order  of  dis- 
charge, and  after  holding  that  it  did  amount  to  such  an  ^rder, 
the  learned  Judge  went  On  to  observe  :  "  I  do  not  understand 
"  the  Magistrate  tc  decide  that  if  the  order  of  January  22nd 
<!  is  one  of  discharge,  he  is  competent  to  proceed  on  the  pre- 
"  sent  complaint.  In  my  opinion,  ho  cleirly  is  not  competent 
"  to  do  so,  until  his  order  of  discharge  of  January  22nd  1892, 
"  is  set  aside  by  higher  authority.  It  is  a  necessary  inference 
"  from  the  term?  of  section  437,  read  with  its  context,  that  a 
"  Magistrate  is  not  competent  to  ignore  his  own  order  of  dis- 
M  charge,  and  re-open  \iu  inquiry  into  the  case  of  an  accused  per- 
"  Bon  whom  he  has  discharged." 

Any  opinion  expressed  by  Sir  Meredyth  Plowden  is  entitled 
to  great  weight;  but  it  will  be  observed  that  in  coming  to 
the  conclusion  in  tho  above  ca^e  that  the  Magistrate  was  no 
competent  to  take  fresh  proceedings  against,  the  same  accused 
person  upon  the  same  set  of  facts  without  his  order  of  discharge 
being  set  aside  by  higher  authority  under  section  437  of  the 
Criminal  Procedure  Code,  the  learned  Judge  did  not  discuss 
the  question  in  all  its  bearings  with  special  reference  to  the 
provisions  of  the  Code  relating  to  the  initiation  of  proceedings 
(section  191  of  the  Code  of  1882,  which  corresponds  to  section 
190  of  the  present  Code)  and  to  those  of  ^Chapter  XXX  of  the 
Code  relating  to  the  effect  of  a  previous  acquittal  or  conviction 
as  a  bar  to  a  subsequent  trial.  In  the  Full  Bench  cases  of 
the  Calcutta  High  Court  Dwarka  Nath  Mondial  v.  Beni  Madhab 
Banerjee  (')  and  Mir  Ahmad  Eossein  v.  Mahomed  Askari  (2)  as 
also  in  the  Full  Bench  case  of  the  Madras  High  Court,  Emperor 
v.  Ohinna  Kaliappa  Qoundon  (8),  the  bearing  of  section  403  and 
section  437,  Criminal  Procedure  Code,  upon  the  question  under 
consideration  is  very  fully  discussed  both  by  the  majority  of  the 
Judges  constituting  the  Full  Bench  and  by  the  dissentient 
minority  ;  and  with  the  greatest  possible  respect  to  the  learned 
Judges  who  have  taken  the  contrary  view,  we  think  that  the 
better  opinion  to  hold  is  that  an  order  of  discharge  made  by 
a  Magistrate,  which  is  not  Fet  aside  by  higher  authority,  does 
not  operate  as  a  bar  to  his  taking  fresh  proceedings  and  issuing 
fresh   process  against  tha    accused  person   upon  the  same  set  of 


(»)  (1901)  I.  L.  B.  28  Cal.  652  F  B. 
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facts    and  for  the   same   offence.     With   regard    to  the   effect  of 
section   437,    Criminal   Procedure   Code,   on    ihe  question  before 
us,  Maclean,    C.  J.  in  Mir  Ahmad  Eossein  v.  Mahomed  Ashari   (1) 
says  (*t  page  731)   "  I  do  not  think  that   section   487,    which  is 
"an    enabling    section,  by   implication   takes    away  the jurisdic- 
"  tion    which,  1  think,  is   vested   in    the    Magistrate  in  a  case  of 
"  this  class  to  hear  the  complaint   again."     Similarly,  in  Emperor 
v.  Ghinna    Kaliappa    Goundou    (-)    Sir    Arnold    White   observes 
(at    page    134)  ;— "  In   the   cases   in    which  the   view  has  been 
"  taken   that  a    Magistrate    has   no   jurisdiction    to   rehear,    the 
"  judgments    proceed   mainly    upon   the   ground    thit,      having 
"  regard  t\    the  provisions   ot    section   437    which   gives    power 
"  to   the  highei   courts  to  make  further    inquiry  into  a  complaint 
"  which  has  been  dismissed,   the  legislature  cannot  have  intended 
"  that     the    tribunal     which  deals    with   the   case   in     the     1st 
"  instance   should    have  the  power  to   rehear.     Now,  section  437 
"  is   an    enabling     section     enacted   for  the  purpose    of   giving 
"  powers  of  control  and  revision  to    the    higher  courts.     I  cannot 
'*  see    how  the   conferring  of   such    powers  can  be  said  to  operate 
"  so  as  to  cut   down  the    jurisdiction   of   the  court   which    deals 
"  with  the  case  in  the  1st  instance," 

The  provisions   of    section   403   of   the  Criminal  Procedure 
Code    have  a  material    bearing  on    the   question  under  considera- 
tion.    As   observed    by    the    learned   Judges   of    the   Allahabad 
High   Court   in  Queen- Empress    v.    IJmedan  and  others  (3),    that 
sectiou    is  the    only  section    of    the   Code   which  provides    that  a 
person   once   tried   for    an   offence   should  not   be   tried   for   the 
same   offence  or  any  other   offence  constituted  by  the  same   facts 
which  he   may   have   committed  so  long   as    the   trial   and   the 
order  passed    on  the  trial   hold   good.     In  the  explanation  which 
forms   part  of  the  same    section    it  is  laid  down  that  the  dismissal 
of  a  complaint   or    the  discbarge  of   the  accused  is  not  an  acquit- 
tal   for    the  purposes  of   tbe  section   so  as  to    bar  a   subsequent 
trial.     Tbe     section    which    confers  upon    Magistrates  power  to 
take   cognizance  of  offences   is    section   190    of   the   Code,    and 
looking  to  .the   terms    of   that  section   and  section  403  there   is 
nothing   in    the     law    which   prohibits   a    Magistrate,    who    had 
dismissed   a    complaint    under   section   203  or  discharged  an  ac- 
cused  person   nnder  section   253   or  section    259,  from    taking 
fresh     proceedings  against  him,  should  he  upon   a  second  com- 
plaint  consider  that   there   is  good   ground  for  so   proceeding. 
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The  order  of  dismissal  or  discharge  could  obviously  not  be 
pleaded  as  a  bar  to  such  fresh  proceedings  under  section  403, 
and  there  is  no  other  provision  of  the  Code  which  interposes 
any  such  bar.  "  There  is  no  express  provision  of  the  Code,"  pays 
Sir  Arnold  White  in  Emperor  v.  Chinna  Kaliappa  Goundou  (') 
"  which  in  express  terms  either  gives  or  takes  away  the  juiis- 
"  dictiou  to  inquire  into  an  alleged  offence  with  regard  to 
"  which  a  complaint  has  been  brought  and  has  been  dismissed, 
"  But  in  my  opinion  the  Code  implicitly,  though  not  directly 
"  gives  the  jurisdiction.  The  explanation  to  section  403  enacts 
"  that  th9  dismissal  of  a  complaint  is  not  an  acquittal  for  the 
"  purposes  of  that  section.  The  purpose  of  the  section  is  to 
"  protect  the  person  who  has  been  acquitted  from  liability  to 
"  be  tried  for  the  same  offence.  The  explanation  says  that  in 
"the  case  of  a  dismissal  he  is  not  so  protected.  No  doubt 
"  the  section  only  applies  to  the  case  of  a  person  who  has 
"  been  tried  and  in  the  case  of  dismissal  there  had  been  uo 
"trial.  Strictly  speaking  neither  the  section  nor  the  explana- 
"  tions  apply  to  a  dismissal  ;  but  it  seems  to  me  clear,  that 
"  what  the  legislature  meant  to  lay  down  was  that  a  dismissal 
"  is  not  a  bar  to  further  proceedings  in  respect  of  the  alleged 
"  offence,  and  that  the  right  to  take  further  proceedings  is 
"  not  dependent  upon  the  exercise  by  the  High  Courts  of  the 
"powers  of  revision  conferred  by  the  Code.  If  there  is  no  bar 
"  to  further  proceedings,  there  is  jurisdiction  to  entertain, 
"these  further  proceedings;  and  if  theie  is  this  jurisdiction 
*  "  there   is   nothing   in  the    Code  which  deprives  a    Magistrate 

"  of  jurisdiction  by  reason  of  the  fact  that  he  has  made  an 
"  order  dismissing  the  complaint.  That  this  is  the  true  con- 
"  struction  of  the  explanation  to  section  403  seems  to  me 
"  clear  when  we  read  the  explanation  by  the  light  of  the  corres- 
"  pondiDg  enactments  contained  in  the  Code  of  1872. " 

The  above  observations  apply  with  equal  force  to  a  case 
in  which  an  accused  person  has  been  discharged  by  a  Magis* 
fcrate  under  section  253  or  sectiou  259  of  the  Code  of  Criminal 
Procedure  and  the  order  of  discharge  is  not  set  aside  by  higher 
authority  under  section  437  cf  the  Code. 

Upon  a  careful  consideration  of  the  published  decisions  of 
the  different  High  Courts,  we  are  disposed  to  think  that  the 
view  taken  by  Sir  Meredyth  Plowden  in  No.  33  P.  R.  1894 
(Criminal)  (2)  iB  not   sustainable,  and  as  it  in   desirable  to  have 

(»)  (1906)  t.  L.  R.  2d  Mad.  126. 
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an  authoritative  rulinp  by  this  Court  on  the  point  involved 
id  the  present  case,  which  should  set  the  matter  at  rest  as 
far  as  this  Province  is  concerned,  we  refer  the  following  ques- 
tion  io  a  Full  Bencb  for  decision ;— « 

Where  a  Magistrate  has  passed  aD  order  discharging  an 
accused  person,  is  it  competent  to  tho  same  Magistiate  or  to 
another  Magistrate  of  co-ordinate  jurisdiction  to  take  fresh 
proceedings  against  the  accused  upoL  the  tame  facts  without 
the  order  of  discharge  being  set  aside  by  higher  authority  ? 

The  judgment  of  the    Full  Bench  was  delivered  by — 

Kensington,  J.— The  question  directly  referred  to  a  Full  2nd  June  1911 
Bencb  has  been  discussed  so  fully  in  the  order  of  reference 
that  we  have  little  tc  add.  There  is  a  great  weight  of  authority 
in  favour  of  the  view  that  it  is  not  necessarily  illegal  to 
undertake  a  fresh  enquiry  against  an  accused  person  who  has 
beea  discharged,  even  where  the  order  of  discharge  has  not 
been  dealt  with  by  higher  authority  under  section  437,  Crimi- 
nal Procedure  Code.  We  do  not  think  th«t  it  mokes  any  differ- 
ence whethej  the  further  enquiry  is  held  by  the  Magistrate 
who  passed  the  original  order  of  discharge,  or  by  another 
Magibtrate  of  co-ordinate   jurisdiction.^ 

Our  reply  to  the  reference  ia  therefore  in  tbe  affirmative. 
We  think  that  the  previous  ruling  of  this  Court  to  the  con- 
trary contained  in  No.  33  P.  B.  1894  (Criminal)  ('),  is  ex- 
pressed toe  broadly.  We  cannot  endorse  that  ruling  to  the 
extent  of  saying  that  tbe  law  prohibits  such  further  enquiry 
or  that  there  is  any  invariable  rule  of  practice  on  the  point. 
The  Oivision  Bencb  ruling  No.  9  P.  R.  19C2  (2)  is  in  favour 
of  the  view  which  we  now  take,  though  the  point  then  under 
discussion  was  not  the  same. 

At  the  same  time  we  desire  it  to  be  clearly  understood 
that  though  such  further  enquiry  is  not  actually  illegal,  it 
should  be  only  undertaken  in  exceptional  cases  and  for  good 
leason  shown.  This  Court  has  often  pointed  out  that  when  a 
man  is  discharged  under  circumstances  which  make  the  order 
of  discharge  equivalent  to  one  of  acquittal  00  further  proceed- 
ings should  be  taken  against  him  under  section  437,  Ciiminal 
Procedure  Code.  The  rulings  to  which  We  here  refer  are  No. 
8  P    B.  1900  Cr,  (3j,    No.   2   P.   B.   1901   Cr,   (*),    and   No.  8 


0)  33  P.  R  1894  Cr.  (Jotvahir  Singh  v.  Queen-Empress), 

(")  9  P.  R.  1902  Cr.  (Emperor  v.  Munshi). 

(*)  8  P.  R.  1900  Cr,  (Jat  Ram  v.  Mukhan  Lai). 
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P.  B.   1909   Cr.  (i).   No   invariable   rule  caa   be   laid  down,  but 
speaking    generally,  fuither    enquiry  after  discbarge   is  improper 
unless    the   order     of   discharge    was    manifestly     perverse     or 
foolish,  or  was   based  upon    a   xecord   of    evidence   which    was 
obviously  incomplete.     The  rulings    last  quoted  specifically  cover 
orders   under  section    137   of  the   Code    and  they  apply  a  fortiori 
to  cases    where    no    action  has   been  taken   under   that   section. 
We   cannot   say   more   by    way  of   general   guidance  as  so  much, 
depends   on  the    particular   circumstauces    under  which  an  order 
of  discharge   has    been   given,  but  if   Magistrates   use   the  dis- 
cretion vested   in   them  by   law   they  are  expected    to  do   so  with 
common  sense  and    with  duo   regard    to  the  general  consideration 
that  an  accused    should  not   ba    unduly   harassed    by  fuither  pro- 
ceedings undertaken    without  good  cause. 

#      ■  *  #  #  • 

[The  remainder  of  the  judgment  deals  with  the  question 
of  appeals  utider  section  417,  Criminal  Procedure  Code,  and  is 
not  material  for  purposes  of  this  report.— Ed.~\ 


No.  11. 

Before  Hon,  Mr.  Justice  Rattigan. 

GIRDHARI  LAL— (Convict) -PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  285  of  1911, 

Criminal  revision — rule  as  to  finding  of  fact— charge*  against  QoVtrnment 
tenant  under  section  161,  Penal  Code — proper  sanction  of  Government — charge 
fur  receiving  lump  sums — examination  of  complainant — cor, current  punish- 
ment in  respect  of  similar  offences  tried  separately — Criminal  Procedure  Code, 
Act    V  of  1898,   sections  35,   197,  200  and  687  (o). 

Accused,  a  ziladar  in  the  Irrigation  Department,  was  convicted  of  four 
distinct  offences  under  section  161,  Indian  Penal  Code  and  in  respect  of  eacb 
offence,  all  being  tried  separately,  was  sentenced  to  2  years  rigorous 
imprisonment  and  a  line  of  Rs.  1,000,  with  a  direction  that  the  sentences  of 
imprisonment  imposed  in  each  case  should  run  concurrently. 
Held, 

(1)  that  a  direction,  that  punishments  inflicted  in  respect  of  distin 
offences  shall  ruu  concurrently,  could  be  made  only  when  the  accused  Wi 
convicted  at  one  trial  of  two  or  more  distinct  offences  {vide  section 
Criminal   Procedure  Code),  and  was  consequently  erroneous  in  this  caso  ; 

(2 1   that  although  ovory  Magistrate  who  takes  cognizance  of  an  offence 
upon  complaint   should   ordinarily  forthwith    examine  the  complainant  oi 


(>)  8  P.  ft.  1800  Cr.  (Hira  v.  The  King. Emperor). 
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oath  (vide  section  200  of  the  Code\  a  failure  to  comply  with  these  provisions 
did  not  in  this  case  occasion  a  miscarriage  of  justice  or  invalidate  the 
subsequent  proceedings,  the  complaint  having  been  signed  by  a  responsible 
public  official  (the  Public  Prosecutor)  and  accompanied  by  a  formal  sanction  of 
the  Local  Government,  the  irregularity  >vas,  therefore,  cured  by  section  527  ;a) 
of  the  Code 

(3)  that  the  sanction  of  Government  under  section  197  of  the  Code  for 
the  prosecution  of  the  accused  was  not  bad  in  law  merely  because  it 
sanctiored  prosecution  under  section  161,  Indian  Penal  Code,  "  or  any  other 
"  section  of  the  Code  that  may  be  found  to  be  applicable  in  respect  of  an 
"  offence  briefly  described  in  the  Schedule  hereto  annexed,  "  and  the  Magis- 
trate trying  the  case  was  at  liberty  to  determine  whether  the  facts  alleged 
against  the  accused  constituted  an  oifence  under  section  161  or  any  other 
section  of  the  Penal  Code  ; 

(4)  that  where  the  facts  alleged  against  the  accused  were  that  sums 
of  money  were  collected  by  lambardors  and  others  from  tha  landholders 
of  the  various  chaka  and  were  paid  in  each  case  by  them  to  the  accused  in  a 
lump  sum  with  the  object  of  inducing  him  to  show  favour  in  his  official 
capac:ty  to  those  chal-n  as  a  whole,  the  charge  in  each  case,  of  having 
received  a  certain  lumpsum  from  the  abatkars  of  the  chah,  was  legal  and 
correct;  and 

(5)  that  in  revision  cases,  the  well  established  rule  of  practice  in  the 
Chief  Court  is  "  that  the  orders  of  Criminal  Courts  are  not  to  be  interfered  with 

upon  the  facts  save  in  rare  cases   and  for  very  exceptional  reasons." 

Petition  for  revision  tinder  section  439  of  the  Criminal  Procedure 
Code  of  the  order  of  Bai  Sahib  Bhagat  N»raym  Das,  Sessions 
Judge,  Shahpur  Division,  dated  23rJ  Fehuary  1911, 

Grey  for  petitioner. 
Rroadway  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Rattigan,  J.— The  facts  of  this  case  and  r,f  the  connected  Wth  Apttl  1911 . 
rases  (Criminal  Revisions  Nos.  286  and  287  of  3911)  are  set  forth 
so  fully  and  clearly  in  the  judgment  of  the  learned  Sessions 
Judge  that  it  is  unnecessary  for  me  to  recapitulate  them.  The 
petitioner,  a  ziladar  in  the  Irrigation  Department,  was 
convicted  by  a  Magistrate  of  the  1st  ilass,  of  four  distinct 
offences  under  section  161,  Indian  Penal  Code,  and  in  respect 
of  each  offence  (all  being  tried  separately),  was  sentenced 
to  two  years'  rigorous  imprisonment  and  a  fine  of  Rs.  1,000.  The 
Magistrate  directed,  however,  that  the  sentences  of  rigorous 
imprisonment  imposed  in  each  case  should  run  concurrently, 
but  iu  so  directing  obviously  overlooked  the  provisions  of  sec- 
tion 35  of  tho  Criminal  Procedure  Code.  It  is  clear  from  those 
provisions  that  a  direction  that  punishments  inflicted  in  respect 
of  distinct  offences  shall  run  concurrently,  can  be  made  only 
where  tho  accused  i3   convicted   at  one  trial  of  two     or  more  dis- 
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tinct  offences.  The  learned  Sessions  Judge,  whose  judgment 
is  otherwise  a  model  of  careful  reasoning  and  well  considered 
conclusions,  has,  in  his  turn,  overlooked  this  error  on  the 
part  of  the  Magistrate  probably  because  it  was  not  brought 
to   his  notice  in  the  course  of  argument. 

From  the  orders  passed  against  him  in  the  four  cases  in 
which  he  was  convicted,  the  petitioner  preferred  appeals  to  the 
Sessiors  Judge,  and  upon  these  appeals  the  convictions  were 
impugned  both  upon  the  facts  and  also  upon  certain  legal 
grounds  which  are  detailed  in  the  judgment  of  that  learned 
Judge.  The  result  of  these  appeals  was  that  the  Sessions  Judge 
upheld  the  convictions  in  three  of  the  cases,  but  acquitted  the  peti- 
tioner in  one  case  on  the  ground  that  it  was  not  sufficiently 
proved  in  that  case  that  the  money  paid  to  Chhajju  Ram,  th«J 
petitioner's  munshi,  was  so  paid  with  the  knowledge  of  the 
petitioner.  Upon  the  legal  objections  that  were  urged  before 
him,  the  learned  Sessions  Judge  was  of  opinion  that  the  conten- 
tions of  petitioner's  counsel  were  untenable,  and  must  be 
overruled.  The  petit'oner  has  now  applied  to  this  Court  for 
revision  of  the  judgment  and  order  of  the  Sessions  Judge,  and 
the  S'irae  legal  objections  that  were  overruled  in  the 
lower  appellate  Court  have  now  been  once  more  argued  before 
me.  After  hearing  Mr.  Grey  at  sorre  length  in  support  of 
these  objections,  I  see  no  reason  to  differ  from  the  conclusions 
of  the  Sessions  Judge  and  as  the  latter  has  dealt  with  each 
of  these  objections  exhaustively,  I  find  I  have  but  little  to  add 
with  regard  to  them. 

The   first   objection    is   that  when    the   Magistrate    (after  ad- 
journing  the   former   proceedings   before  him   sine  die   on   being 
informed     that     the   sanction     of  the   Local   Government  under 
section   197,   Criminal    Procedure  Code,   bad  not  been  obtained), 
resumed  cogn'zince  of   these   offences   on   the    13th   May    1910, 
after  the    sanction   of  the   Local  Government  had  been  obtained, 
he  had    neither  a  valid  police  report  nor  a  complaint  before  him, 
and    was    therefore   incompetent,  under    the   provisions   of   sec- 
tion   190   of  the   Criminal   Procedure   Code,   to  take   cognizance 
of  the  said  offences.     The  learned   Sessions   Judge    holds   that 
the    police   report    which    was   before     the    Magistrate   at  the 
earlier   stage   of  the  proceedings    was   not    a   report    on  which 
action  could  be   taken   by   the    Magistrate   under    section   190, 
sub-section    (1),  clause   (6),   of   the   Code,  inasmuch    as  at   that 
time   the   Magistrate   had   no  j  ower  to  take   cognizance  of  th 
offences   owing  to  the  absence  of  sanction  by  the    Lccal  Gover 
ment.     Upon  this  point   I   do  not    feel  called   upon    to  expres 
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any  opi Dion,  as  I  find  that  on  the  13th  May  1910  there  wag 
a  written  complaint,  preferred  by  the  Public  Prosecutor,  filed 
before  the  Magistrate,  and  that  it  was  upon  this  complaint 
that  the  Magistrate  directed  process  to  issue  to  the  petitioner 
and  his  then  co-accu?ed.  The  complaints  filed  by  the  Public 
Prosecutor  are  apon  the  record  and  upon  each  of  them  there 
is  an  endorsement  by  the  Magistrate  directing  proceedings  to 
be  taken.  In  view  of  this  fact,  I  do  not  attach  any  impor- 
tance to  the  statement,  obviously  made  in  error,  in  the  order 
of  the  Magistrate,  dated  the  1st  July  1910,  to  the  effect  that 
he  was  justified  in  laking  cognizance  of  the  offences  because 
he  had  the  former  police  report  before  him.  In  this  latter  order 
he  makes  no  mention  of  the  complaint  and  it  may  well  bo  that 
he  h\id  at  that  time  forgotten  the  existence  of  the  complaint 
which  had  been  filed  on  the  13th  May.  But  this  lapse  of 
memory  on  the  part  of  the  Magistrate  cannot  alter  the  true 
state  of  the  facts.  The  Magistrate  actually  took  cognizance 
of  the  offences  upon  ccmplaint.  This  is  clear  from  the  lecord 
and  the  mere  fact  that  by  some  oversight,  he  subsequently 
forgot  that  formal  complaiuts  were  upon  the  record  and  that 
it  was  upon  those  complaints  that  he  had  taken  action,  is,  in 
my  opinion,  of  no  material  importance.  The  learned  Sessions 
Judge  is  in  error  in  saying  that  these  complaints  were  signed 
by  Ahmad  Jan,  the  Police  Inspector,  but  as  they  were  duly 
signed  by  the  Public  Prosecutor,  this  error  is  of  no  moment. 
I  hold,  therefore,  that  the  Magistrate  was  competent  to  take 
cognizaoce  of  the  offences,  so  far  as  section  190  of  the  Criminal 
Procedure  Code  is  concerned. 

The  next  objection  is  that  the  IV  8gistrate  did  not  examine 
the  complainant  upon  oath  and  that  this  failure  to  comply 
with  the  provisions  of  section  200  of  the  said  Code  is  fatal 
and  renders  null  and  void  all  the  subsequent  proceedings. 
There  is  some  force  in  this  objection  and  I  have  00  hesitation 
in  saying  that  every  Magistrate,  whe  take3  cognizance  of  an 
offence  upon  complaint,  should,  as  a  matter  of  ordinary  practice, 
forthwith  examine  tie  complainant  on  oath  and  reduce  the 
substance  of  his  examination  to  writing  and  make  the  com- 
plainant sign  the  same.  This  is  a  very  salutary  provision  of 
law  and  Magistrates  should  be  careful  strictly  to  ob- 
serve it  in  every  case.  But  I  cannot  agree  that  a  failure  to 
comply  with  the  provisions  of  section  200  must  necessarily, 
and  in  every  case,  invalidate  all  subsequent  proceedings.  The 
object  of  the  provision  is  to  prevent  issue  of  process  in  cases, 
when  the  examination  of    the  complaiuant    would  show  that 
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the  complaint  was  clearly  false,  frivolous  Or  vexatious,  and 
that  farther  proceedings  would  tend  merely  to  harass  un- 
necessarily an  accused  person  and  waste  the  time  of  the 
Court. 

In  the  present  case  the  complaint  was  preferred  by  a 
responsible  public  official,  was  reduced  to  writing  and  signed 
by  the  said  official,  and  was  accompanied  with  a  formal  sanc- 
tion by  the  Local  Government  for  the  prosecution  of  one  of  its 
servants.  In  these  circumstances,  and  in  view  of  the  fact  that 
the  accused  person  has  been  actually  convicted  of  the  offences 
charged  against  him,  I  am  of  opinion  that  the  Magistrate's  failure 
to  observe  the  strict  requirements  of  section  200  of  the  Code 
has  not  in  any  way  prejudiced  the  accused  or  caused  a  failure 
or  miscarriage  of  justice  and  that  the  irregularity  is  sufficiently 
covered  by  the  provisions  of  section  537  (a)  of  the  Code.  The  deci- 
sions of  the  Allahabad  High  Court,  Queen-Empress  v.  Murphy  (') 
and  of  the  Madras  High  Court,  Queen-Empress  v.  Monu  (3) 
and  of  this  Court  (No.  10  P.  B.  1896  Cr.)  are  in  point  and  sup- 
port my  view,  and  I  do  not  think  that  an  error  of  this  kind 
can  reasonably  be  regarded,  from  the  point  of  view  of  preju- 
dice to  an  accnsed  person,  as  of  the  same  nature«or  moment  as  a 
misjoinder  of  charges. 

Mr.  Grey's  third  objection  relates  to  the  form  in  which 
the  sanction  by  the  Local  Government  to  the  prosecution  of 
the  petitioner  was  conveyed.  This  sanction  (so  far  as  it  affect- 
ed the  petitioner)  was  in  each  case  (mutatis  mutandis)  to  the 
following  effect ; — 

"  With  reference  to  the  provisions  of  pection  197  of  the  Code 
"  of  Criminal  Procedure,  1898,  the  Lieutenant-Governor  of  the 
"Punjab  hereby  sanctions  the  prosecution  of  Pundit  Girdhari 
u  Lai,  son  of  Pnndit  Lakhmi  Chand,  late  ciladar,  of  section 
"  Akulwala,  Jhang  Division,  Chenab  Canal,  under  section 
"  161  of  the  Indian  Penal  Code  or  any  other  pection  of  the 
Code  that  may  bo  found  to  be  applicable  in  respect,  of  the 
"  offenco  briefly  described  in  the  Schedule,  hereto  annexed,  num- 
"  bered  1  und  2. 

(Sd.)     E.  MACLAGAN,  Ohief  Secretory. 

"  Schedule  No.  I,— Relating  to  chak  No.  382  J.  B,— 

11  On  or  abont   the    22nd   January    1904,  accused   Girdhari 

"Lai,    who  then    hold    the  post  of   ziladar  in  the   Jhang  Branch 

"  in  the  Lyallpur    District,  unlawfully   obtained    from   zumindars 


(>)  ( 1887)  I.  L.  R.  9  All.  6«6.  (»)  (1888)  I.  L.  R.  11  Mad   4*3 

(J)  10  P.  B.  1896  Or.  (Sarb  Dyal  v.  Quten- Empress). 
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"  and  others  of  Cbak  No.  382  J.  B.  the  sum  of  Rs.  250  or 
"  thereabouts.  This  Bum  was  takeu  as  a  gratification  other  than 
"  a  legal  remuneration  in  respect  of  his  official  functions  and 
"  Girdhari  Lai,  accused,  iu  taking  it,  committed  an  offence 
"  under  section  161,  Indian  Penal  Code."  Mr.  Grey  contends 
that  this  sauction  is  vague  and  iudefiuite,  aud  that  the  Local 
Government  by  granting  sanction  to  the  prosecution  of  the 
petitioner  of  an  offence  under  section  161,  Indian  Penal  Code, 
"  or  any  other  section  of  the  Code  that  may  be  found  to  b*e 
"  applicable  in  respect  of  the  offence  briefly  described  in  the 
''  schedule,"  practically  delegated  its  functions  under  section 
197,  Criminal  Procedure  Code,  to  some  other  person  or  body, 
which  it  had  no  power  to  do.  The  learned  Sessions  Judge 
has  dealt  fully  with  this  contention  and  I  need  say  no  more 
thaD  that  I  entirely  agree  with  his  conclusions  and  the  grounds 
upou  which  they  are  based.  (').  I  can  myself  find  uothiug 
vague  or  indefinite  in  the  sanction.  The  Local  Government, 
in  the  schedule,  sets  forth  briefly  the  alleged  facts  of  the  offence 
and  grants  sanction  for  the  prosecution  of  the  petitioner,  in 
respect  thereof.  The  sanction  and  its  appendix,  the  schedule, 
state  that  the  offence  committed  by  the  petitioner,  is  that 
punishable  under  Section  161,  Indian  Penal  Code,  but  the 
sauction  goes  on  to  provide  that  if  any  other  section  of  the 
Indian  Penal  Code  is  found  applicable  in  lespect  of  the  said 
facts,  the  petitioner  may  be  prosecuted  in  respect  thereof.  I 
agree  with  the  Sessions  Judge  that  this  merely  means  that 
the  Local  Government  sanc*ions  the  prosecution  of  the  petitioner 
upon  a  given  set  of  facts  and  that  the  Local  Government,  while 
itself  of  opinion  that  the  Said  facts  constitute  au  offence  under 
section  161,  Indiau  Penal  Code,  leaves  it  to  the  Couit  (which 
alone  can  decide  the  matter)  to  deteiiniue  whether  upon  these 
facts  the  offence  falls  under  section  161  or  any  other  section 
of   the  Indian  Penal  Code. 

I  cau    see    nothing  wrtng  in  the  procedure  nor  can   I  agree 
that  the  petitioner  was  in  any  wise   prejudiced  thereby,  especially 

0)  Extract  from  judgment  of  Sessions  Judge  on  this  point:— 
"  Thero  is  a  clear  distinction  between  the  provisions  of  section  195  and 
those  of  section  197,  Criminal  Procedure  Code.  The  latter  section  proscribes 
no  form  for  the  sanction  required.  In  thi3  case  the  Local  Government 
have  specified  the  facts  which  constituted  the  offence  and  accorded  sanc- 
tion for  the  prosecution  of  Girdhari  Lai,  appellant,  on  a  charge  under  sec- 
tion 161,  Indian  Penal  Code,  and  of  Gokal  Chand,  appellant,  on  a  charge  under 
section  j  g},  Indian  Penal  Code,  or  under  any  other  section  of  the  Indian 
Penal  Code  that  may  be  found  to  be  applicable  in  respect  of  the  offence 
briefly  described  in  the  schedule  annexed.  Ihis  is  a  sanction  which  in  my 
opinion  fully  meets  tho  requirements  of  section  197,  Criminal  Procedure  Code, 
and  no  objection  couli  be  entertained  with  regard  to  the  language  which 
gives  expression  to  it." 
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as  he  has  been  actually  convicted  of  an  offence  ander 
section  161,  Iudiau  Penal  Code.  The  two  cases  relied  upon 
by  Mr.  Grey  are  obviously  distinguishable.  In  Queen- Empress  v. 
Samavier  (*)  the  Board  of  Revenue  (to  whom  the  power  of  granting 
sanction  under  eectiou  197,  Criminal  Procedure  Code,  had  been 
duly  delegated)  authorised  the  Collector  to  prosecute  a  Govern- 
ment servant  in  respect  of  such  offence  as  he  thought  fit.  It 
was  held,  and  if  I  may  say  so,  very  rightly,  that  the  authority 
empowered  to  grant  sanction  for  prosecution  under  Section  197, 
Criminal  Procedure  Code,  could  not  delegate  its  powers  to  a 
third  person.  The  learned  Judges  in  the  course  of  their  judg- 
ment observed  ; — "  The  sanction  required  under  section  197 
"  of  the  Criminal  Procedure  Code,  must  be  granted  with  refer- 
"  ence  to  some  specific  offence  with  which  the  accused  is  charged 
**  in  his  capacity  as  'a  public  servant  and  the  intention  of  the 
"  Legislature  clearly  was  that,  the  authority  empowered  to  grant 
M  the  sanction  should  take  the  responsibility  of  deciding  that 
11  there  were  reasonable  grounds  for  prosecuting  such  public 
*'  servant  for  such  offence.  Iq  the  resolution  of  the  24th 
u  August  1892,  the  Board  does  not  sanction  the  prosecution  of  the 
"  accused  for  any  offence  designated  by  itself,  but  merely  delegates 
"  to  the  Collector  the  power  of  selecting  out  of  several  such 
"  charges  as  he  thinks  likely  to  stand  investigation..  The  Board 
"has  no  legal  power  so  to  delegate  its  discretion. ..A  duty  is 
"  thrown  upon  the  authority  empowered  to  grant  sanction  of 
"  designating  the  offenoe  for  which  leave  to  prosecute  is  given 
"  and  this  duty  cannot  be  delegated." 

In  the  present  case  the  Local  Government  actually  designated 
the  offence  for  which  sanction  to  prosecute  was  given,  and  I 
caunot  read  into  tho  words  of  the  sanction  granted  by  it  a 
liberty  to  any  person  to  pivsacute  the  petitioner  for  any  offence 
which  such  person  may  think  likely  to  stand  investigation. 
All  that  the  Local  Government  has  done  is  to  make  it  clear 
that  it  sanctions  the  prosecution  of  the  petitioner  in  respect 
of  certain  specific  acts  committed  by  him,  that  it  cousiders  that 
these  acts  are  punishable  under  section  161,  Indian  Penal  Code, 
but  that  it  leaves  it  open  to  the  Court  to  convict  him,  upon 
these  facts,  of  any  other  offence>  if  in  the  opinion  of  the  Court 
some  other  tectiou  of  tho  Indian  Poual  Code  is  more  relevant 
thereto  than  section  161.  lu  my  opinion  there  is  no  similarity 
between  this  case  and  the  one  with  which  the  Madras  High 
Court  had  to  deal. 


(')  (1803)  I.  L.  B.  16  Mad.  468. 
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The  other    authority  upon   which  Mr.    Grey   relies,  Barindra 
Kumar  Ghcse  v.  Emperor  (x)  is  even   less  in  point.  The  High  Court 
of  Calcutta  had  to   deal    with    a  case    under   section    196*     of  the 
Criminal  Procedure  Code  which  provides  that   "  no    Court    shall 
"  take  cognizance  of  any  offence  punishable  under  Chapter   VI  of 
"  the   Indian    Penal   Code    (except     section    127)     or  punishable 
"  undfr  section    108  A.,  or  section    153  A.,   or  section   294  A,   or 
"section    505  of  the   same  Code  unless  upon  complaint   made  by 
"  order  of   or  under    authority   from,   the   Governor-General   in 
"  Council,    the   Local   Government    or   some   officer     empowered 
"  by   the    Governor-General  in   Council     in    this    behalf."     The 
offenees     referred   to    in   this   section    are  all   of     a    very   ex- 
ceptional  nature     and     ai^e     all      of     them      offences     against 
the   State   either  in  its  internal   or  (section  108  A.)    its   external 
relations,  and  it    will   be  observed    that  the   phraseology   of     the 
section   is   very   different   from   that   of  section    197.     Moreover, 
while   it  is   competent  to  a   Local    Government    to     empower   an 
officer   to  grant  sanction  for   the  purpose   of  section    197,    it   is 
only   the    Governor-General    in    Conucil,   who    has  authority   to 
empower    an  officer  to  order  or  authorise  a   complaint  under   sec- 
tion  196.     There  is  thus    in  very  material  respects  a   substantial 
distinction   between  the    two  sections,    and    a   decision  upou   the 
meaning   and  scope   of   the   former     section   cannot     necessarily 
be   accepted   as  au    authority   upon    the    meaning    and  scope   of 
the   latter.     In    the  case   cited   the  Chief  Justice   lays   consider- 
able  stress  upon  the   fact   that  section  196   relates   to   offences 
of  a   peculiar  character.     He   observes  :     "  The     Local    Govern- 
"  ment   cannot  delegate    to  any   other   body  or  person   the  con- 
"  trolling  power  and  discretion   of   determining   whether   cogni- 
"  zance   should  be  taken  by   the    Court  of  an   offence   mentioned 
"  in  section    196,   Criminal   Procedure   Code,    and   its     judgment 
"  mast  be  specifically  directed   to  the   particular   section  and    no 
•'other,    under  which  the   prosecution   is  t)   be   carried   on,    and 
"  the  order   or   authority   should    be   preceded    by  a   deliberate 
"  determination    in  this   respect.     An  order   authorizing    a  com- 
"  plaint   under  certain  specified   sections    or   under    any    other 
"  section   found     applicable,     if    it   means    found   by     any    one 
"  other   than    Government   involves     a  delegation     which    can 
"  not  be  sustained.     Seeing  that  this  Chapter   (».  e.,   Chapter   VI, 
"  Indian  Penal  Code)  deals  with  offences   against  the     Stato,  the 
"policy   of  this   safeguard  is  manifest ;   the  maintenance   of  this 
"  control  is   of  the   highest  importance,   and    it  is  beyond    tho 
u  competence   of  the  Local  Government   to  delegate  to  any  other 
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11  body  or  person  this  controlling  power  and  the  discretion  it 
11  implies.  The  question  whether  action  should  oe  taken  under 
"  Chapter  VI  is  more  than  a  matter  of  law ;  considerations  of 
•'  policy  arise,  and  these  can  only  be  determined  by  the  aathor- 
"  ities  specially  designated  iu  the  section."  I  am  far  from 
suggesting  that  the  grant  of  sanction  under  section  197  is  a 
mere  formality  or  a  matter  of  but  trifling  importance.  Far 
from  it.  But  it  is  obvious  that  the  considerations  which  arise  in  a 
case  to  which  section  197  is  applicable  are  essentially  different 
from  those  considerations  of  policy,  to  which  the  Chief  Justice 
refers  and  for  this  reason  1  cannot  regard  the  case  cited  as 
an  authority  in  point.  As  I  am  not  here  concerned  with  the 
interpretation  of  section  196  of  the  Criminal  Procedure  Code, 
it  is  not  for  me  to  say  whether  the  decision  of  the  High  Court 
of  Calcutta  is  right  or  wrong,  but  it  is  somewhat  difficult  to 
reconcile  it  with  the  ruling  of  tie  Bombay  High  Court  in  Bal 
Gangadhar  TilaTc's  case  (}).  In  the  latter  case,  the  Government 
of  Bombay  ordered  a  complaint  against  Tilak  "  under  sec- 
"  tion  124  A  of  the  Indian  Penal  Code,  and  any  other  section  of 
"  the  said  Code  which  may  be  found  to  be  applicable  to  the 
"  said  case  "  and  the  order  was  upheld  by  the  Court  as  legal 
and  valid. 

For  the  reasons  given,  I  hold  that  the  sanction  granted 
for  the  prosecution  of  the  petitioner  was  good  and  sufficient  for 
the  purposes  of  section  197,  Criminal  Procedure  Code.  It  ex- 
pressly authorised  a  prosecution  under  section  161,  Indian  Penal 
Code,  and  the  petitioner  was  charged  and  convicted  under 
that  section. 

Mr.  Grey  laid  some  stress  upon  the  fact  that  the  Magis- 
trate on  resuming  tha  trial  after  sanction  had  been  obtained 
at  flrst  framed  a  charge  under  section  165,  Indian  Penal  Code, 
and  that  it  was  only  at  a  subsequent  and  much  later  stage 
that  the  charge  under  section  161,  Indian  Penal  Code,  was 
added.  The  learned  counsel  argued  that  all  proceedings  prior  to 
the  addition  of  the  latter  charge  were  void  inasmuch  as  the 
Magistrate  had  taken  cognizance  of  an  offence  (under  section 
165,  Indian  Penal  Codo),  in  respeot  of  which  the  Local  Govern- 
ment had  not  granted  sanction  for  the  petitioner's  prosecution. 
But  this  argument  implies  that  it  was  not  open  to  the  Local 
Government  to  leave  it  to  the  Court  to  decide  whether  tht 
facts  alloged  against  petitioner  constituted  an  offence  unde 
section    16)    or  section    165  or  any   other   section,  provided 
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conrse  that  cognizance  of  any  such  other  offence  did  not  need 
some  peculiar  preliminary  formality  {i.e  a  complaint  under 
section  196,  Criminal  Procedure  Code)  other  than  the  sanc- 
tion under  section  197.  With  this  argument  I  am  unable  to 
agree,  and  I  hold  that  the  Magistrate's  proceedings  were  in 
no  sense  void  or  without  jurisdiction.  I  observe  that  when  the 
charge  under  section  161  was  added,  the  accused  was  given  an 
opportunity  of  recalling  the  witnesses  and  that  'ehe  actually  did 
recall  Mr.  Abdul  Wahid,  Deputy  Collector,  and  cross-examined 
him  at  very  great  length.  The  accused  was  then  in  no  way 
prejudiced  by  the  addition  of  the  charge, 

The  next  contention  on  behalf  of  the  petitioner  is  of  a 
twofold  character.  It  ia  urged  that  the  offence  of  which  the 
petitioner  has  been  found  gnilty  is  that  punishable  under 
section  161,  Indian  Penal  Code,  and  that  the  theory  for  the 
prosecution  is  that  the  petitioner  accepted  gratification  other 
than  legal  remuneration,  as  a  motive  or  reward  for  doing  or 
forbearing  to  do  any  official  act,  from  each  one  of  the  various 
persons  who  contributed  towards  the  fund  which  Chajju  Mai 
had  started  on  petitioner's  behalf.  This  oeing  so,  the  petitioner 
should  (according  to  the  argument)  have  been  charged  with 
an  offence  under  section  161  in  respect  of  every  item  of  money 
contributed  by  these  various  persons  and  that  the  actual  charge 
against  him  of  having  received  a  certain  lump  sum  of  money 
from  the  abadkars  of  chak  so  and  so,  is  open  to  objection  on 
two  grounds  (1)  that  it  ignores  the  fact  that  the  petitioner's 
alleged  offence  was  the  doing  of  something  in  his  official 
capacity  for  the  benefit  of  each  individual  zamindar  who  sub- 
scribed to  the  fund  and  that  he  was  not  alleged  to  have  done 
or  promised  to  do  that  thing  for  the  whole  chak,  and  (2) 
that  the  Court  has  thereby  joined  a  number  of  perfectly  dis- 
tinct offences  into  one  general  charge,  as  regards  the  sub- 
scribers of  each  chak,  Iu  this  connection  reliance  is  placed  on 
the  case  of  Empress  v.  Nand  Lai  (')  the  head  note  to  which  runs 
as  follows  :— *u  Where  a  bribe  was  collected  from  certain  inhabi- 
'*  tants  of  a  village  by  subscription  and  handed  over  to  the 
"  recipient  in  a  lump  sum  it  was  held  that  the  recipient  could 
"  not  be  charged  under  section  161  of  the  Indian  Penal  Code 
u  merely  with  the  receipt  of  the  whole  sum  collected,  but  that 
"  he  must  be  charged  in  respect  of  not  more  than  three 
"  separate  items  constituting  the  total  collection."  The  learned 
acting  Chief  Justice  (Knox)  in  the  course  of  his  judgment 
remarked  :— "  The  learned  Sessions  Judge  disposed  of  this  diffi- 
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"  culty   in  a  summary  fashion.     He  considered   that  in    deman- 
"  ding  a  collective  sum  of  Rs.  100  from  the  villagers   of  Chandwa 
"  and   out  of  that  sum    Rs.  31   being  collected     and   paid     in    a 
"  Jump  sum  and  the  remaining  eight  rupees     shortly   afterwards, 
u  it  was   all   practically  one  transaction.     In  revision    the   same 
'*  plea  is  taken   and  in  my  opinion  effect  must  be  given   to   it. 
"  I   was    at     first  disposed    to    hold    with    the    learned    Judge 
11  that  as  the   money   had  been   collected  and  then    handed   over 
"  to  one   Pyare  Lai,   who    took    and   put   it   into   the   bands  of 
"  Nand  Lai,   the  taking  of  this   might  be    held    to  be   a   distinct 
"  offence,  but  on   looking  more  carefully  into     the   case    I   find 
"  there   were  two    persons  on  their  trial?  one  the   present   appli- 
"  cant   Nand  Lai,   and  the  second  one  Mela    Kam  a   police   con- 
"  stable;  and  that  these  two    men   were   present    when     certain 
°  Means  were     told   that   they    must   get    together   Rs.    100  to 
"  escape   being    challaned.      The  words     used   in   the      charge 
"  sheet    would   give   the  accused   and  those  who  appear  on    his 
"  behalf  to   understand   that   they   had     to   meet   the     distinct 
"  offence  of  obtaining  from  Kundan  Rs.  5,    from    Bhola     Rs.    5, 
"  from  Razai  Rs.  5,  from  Lallu  Rs.  5,  from  Mohan  Rs.  5,    from 
M  Kishen   Re.    I  and   so  forth.    To   have    joined     these  separate 
"  offences   in  one   charge  and   to  have  proceeded  to  try  them    in 
"  one  and  the   same  trial  was   to  conduct    a    trial   prohibited  by 
"  law."     With  these  remarks   as   they   stand,  I    am    in  entire 
agreement.     To  unite    in  the  charge  the   various   and     entirely 
distinct    offences     to    which   the   acting   Chief     Justice   alludes 
would   unquestionably  be  objectionable     and    render   the     trial 
illegal.  Mr.  Grey  has  filed  before  me  a  certi6ed  copy  of  a  charge 
drawn   up  by  the  Magistrate  in  the  case  which  came  before   the 
learned   acting   Chief  Justice,  but   I   cannot  believe    that    this 
was   the  charge  to  which  that  learned   Judge  refers.     It   was  as 
follows  : — "  I.  A.  W.     McNair    Joint  Magistrate,    hereby   charge 
"  you  Nand   Lai  and  Mela  Ram  as  follows  : — That   you    on    or 
'about  the  20th  or  2 1st  day  of  December  1903,  did  being  Qovern- 
"  ment  servants,  obtain   from  certain  kisans  of    Chandwa  illegal 
"  gratification   in  the   shape   of  Rs.  39   in   order  to  shew  favour 
(t  in   the  exercise   of  your  official    functions    and  thereby  ,  com- 
"  mitted     an  offence     punishable     under  section     161    of  the 
«•  Indian  Penal  Code." 

I  see  no  reason  to  doubt  the  authenticity  of  this  certified 
copy  but  I  cannot  believe  that  the  acting  Chief  Justice  was 
referring  to  the  charge  above  sot  forth  when  ho  pays  that  the 
words  used  in  the  charge  sheot  would  give  the  accusod  and 
those  who  appear  on  his  behalf  to  understand,   that   they  had 
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to  meet   the   distinct   offence   of  obtaining  "  from  Kundan    Ha.  5, 
"  from    Bhola    Rs.  5,  from  Razai    Rs.  5,  from  Lallu   Rs.  5,   from 
"  Mohan    Rs.  5,  from  Kishen  Re.  1,  and   so   forth."    Probably  the 
charge   was  altered   at    a   subsequent   stage   of  the   proceedings, 
but  if  it   was  not,    if   the  acting    Chief   Judge's  remarks  actually 
refer  to  the  charge  as   set   forth  in    the   certified   copy  before  me, 
I    must   with  the  greatest   respect   differ  from  the  learned  Judge's 
interpretation    of   it,  as  I   cannot   understand     how  the   accused 
or  his  advisers    could   reasonably   infer    from    a   general   charge 
of    that  kind    that  the  former    was    accused    of  obtaining   speci- 
fic  sums   of  different   value   from   various   specified   individuals. 
It  is,   1  think,   more   reasonable   to  assume   as  the   judgment  sug- 
gests that    the  actual   charge  upon    which  the   accused    was   con- 
victed was,  not  the   charge   set  forth    in   the   certified   copy  and 
if  this   was  the  case,  it  is  obvious   that    the   decision  of  the  acting 
Chief  Justice   is  not  in  point    ia  the  case  before  me.     In  this  case 
as  the  Sessions  Judge  points  out,  sums  of  money  were  collected  by 
lambardars  and   others  from   the     land-holders     of    the   various 
chaks  and  were  paid   in  each   case    by  them  in  a   lump  sum  with 
the  object  of  inducing  the  petitioner  to    shew  favour  in  his  official 
capacity  to  these  chaks  as  a  whole,   and  I  agree  with  the   Sessions 
Judge  that  in  the   circumstances    the   charges  as   framed  by   the 
Magistrate,   were  legal  and    correct.     In  this   connection  I  would 
refer  to  the  case  of   Girdicardhari   Lai  v.  Ring- Emperor  (\)  which 
appears  to    me  to   be  in   point   and    to  support  my   conclusions. 
Upon  this    view   it  is  clear    that   there     was  no   misjoinder  of 
offences   or  charges   and    that  the   motive   of   the  petitioner  was 
to   obtain  sums  of  money  from   each  chak  by  promising   to  shew 
favour  to  the   inhabitants    thereof  generally. 

I  hold,  therefore,  that  there  is  no  force  in  any  of  the  legal 
objections  which  have  been  urged  before  me  on  behalf  of  the 
petitioner.  Mr.  Grey  was  anxious  to  discuss  the  merits  of  the 
three  cases  in  which  the  petitioner  has  been  convicted,  and  to 
argue  that  it  has  not  been  proved  that  the  petitioner  had  any 
guilty  knowledge  of  what  was  being  done  on  his  behalf  by 
Chhajju  Ram.  But  I  saw  no  reason  in  this  case  to  de- 
part from  the  well  established  rule  of  practice  observed  by 
this  Court  that  the  orders  of  Criminal  Courts  are  not  to 
be  interfered  with  upon  the  facts  save  in  rare  cases  and  for 
very  exceptional  reasons.  I  may,  however,  add  that  after  hearing 
what  Mr.  Grey  had  to  say,  I  see  no  reason  whatever  to  doubt 
that  the   petitioner   if  he  did   not  actually   authorise  the  actions 
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of  his  MunsM,  Chajju    Ram  was  throughout  fnlly  aware  of  what 
was  being  done    by  the  latter  and  approved  of  the  same. 

The  only  question  that  remains  is  that  of  sentence.  As  I 
have  pointed  out  in  an  earlier  part  of  this  judgment,  the  Magis- 
trate was  in  erroi  in  directing  that  the  sentences  passed  by  him 
in  the  different  trials  should  run  concurrently  Ou  the  other  hand 
it  is  clear  that  the  Magistrate  and  the  Sessions  Judge  were  both 
of  opinion  that  two  years'  rigorous  imprisonment  in  all  would  be 
a  sufficient  punishment  to  the  petitioner.  In  this  view  I  agree. 
He  is  a  young  man  and  I  cannot  lose  sight  of  the  fact  vhat  it 
was  owing  to  family  misfortunes,  for  which  he  was  apparently 
in  no  way  responsible,  that  he  was  tempted  into  the  commission 
of  these  offences.  He  has  permanently  lost  his  employment  in 
Government  service  and  the  disgrace  of  conviction  is  in  itself  a 
grave  punishment  to  a  man  of  his  position.  Taking  all  these 
facts  into  consideration,  I  reduce  the  term  of  rigorous  imprison- 
ment in  each  of  the  three  cases  to  six  months,  the  result  being 
that  the  petitioner  will  undergo  a  total  term  of  18  months' 
rigorous  imprisonment  as  the  sentences  will  be  consecutive. 
The  fines  imposed  will  stand. 

Sentence  reduced. 


No.  12. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and 
Eon.  Mr.  Justice  Rattigan, 

.  GUJJAR— (Convict)— APPELLANT, 

Versus 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  452  of  1910. 

Murder — person  striking  wildly  with  dangerous  weapon  without  intention 
of  hilling  anyone — Indian  Penal  Code,  Sections  299  and  301. 

Held,  that  an  accused  person  who  breaks  into  a  dwelling  house  at  night 
and,  in  order  to  evade  arrest,  strikes  out  "wildly"  with  a  dangerous  weapon 
regardless  of  the  effect  of  his  blows  and  by  so  doing  actually  causes  the  death 
of  a  person  is  guilty  of  culpable  homicide,  as  denned  in  Section  299  (vide 
Section  301  of  the  Indian  Penal  Code)  notwithstanding  that  he  never 
intended  or  knew  himself  to  be  likely  to  cause  the  death  of  such 
person, 

Appeal  from  the   order    of    T.    P.  Ellis,  Esquire,    Sessions 

Judge,  Ludhiana  Division,  dated  the  15th  July  1910. 
Morrison,  for  appellant. 
Mool  Ohand,  for  respondent. 
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The  judgment  of  the  Court  was  delivered  by  — 

Rattigan,  J.— -The  appellant,  Gujjar,  a  Jat,  aged  30  years,  4,th  March  1911. 
aud  three  other  persons  (Bi&hna,  Prema  and  Mangal)  were  tried 
before  the  Sessions  Judge  of  the  Lndhiana  Division  for  offences 
under  Sections  460,  -£#g,  and  302  Indian  Penal  Code,  the  charges 
against  them  being  that  they  did  enter,  or  assist  in  entering,  the 
house  of  one  Lehna  Singh  on  the  night  of  the  7th  March  1900 
for  the  purpose  of  committing^house  breaking  by  night,  in  the 
course  of  which  the  appellant,  Gujjar,  is  alleged  to  have  caused 
the  death  of  a  child  named  Santa  Singh.  After  hearing  the  evi- 
dence and  at  the  conclusion  of  the  trial,  two  of  the  assessors  (Lala 
Kanwar  Sain  and  Lala  Lachman  Das)  were  of  opinion  that  there 
was  no  satisfactory  evidence  to  establish  the  guilt  of  any  of  the 
accused  persons.  The  third  assessor  (Lala  Gokal  Chand)  on  the 
other  hand,  was  of  opinion  that  "  all  the  accused  persons  went  to 
'*  commit  burglary  and  that  Gujjar  entered  the  house  with  the 
"  gandasa  and  killed  Santa  Singh,  but  that  he  had  no  intention  of 
"  killing." 

The  learned  Sessions  Judge,  agreeing  with  the  majority  of 
the  .-  ssessors,  held  that  there  was  no  sufficient  proof  against 
Bishna,  Prema  and  Mangal,  and  therefore  acquitted  them.  But 
differing  from  the  said  assessors,  and  agreeing  in  this  respect 
with  the  third  assessor,  he  held  that  the  evidence  proved  that  the 
appellant  had  committed  lurking  house  trespass  by  night  and  in 
the  course  thereof  had  killed  Santa  Singh,  though  he  had  no 
intention  of  either  killing  or  hurting  the  latter.  He  accordingly 
convicted  the  appellant  under  Sections  459  and  304  A,  Indian 
Penal  Code,  and  sentenced  him  to  10  years'  rigorous  imprison- 
ment. 

Gujjar  has  appealed  from  this  sentence  to  this  Court  and  we 
have  heard  his  learned  Counsel  on  his  behalf,  and  Mr.  Mool  Chand 
for  the  Crown  in  reply. 

Before  dealing  with  the  facts,  we  must  at  the  outset  observe 
that  the  conviction  under  Section  304  A.,  Indian  Penal  Code,  is 
palpably  erroneous.  Assuming  the  facts  to  be  as  stated  in  the 
evidence  for  the  prosecution,  we  cannot  understand  how  the 
learned  Sessions  Judge  could  hold  that  section  applicable.  If  a  man 
enters  a  room,  armed  with  a  gandasa  and,  in  the  words  of  the 
Sessions  Judge,  "  strikes  out  wildly  without  thinking  what  he  is 
'!  doing  and  simply  with  the  intention  of  coveting  his  own  retreat 
"  and  without  any  distinct  intention  or  knowledge  that  he  will 
'*  strike  any  one,"  he  unquestionably  commits  an  offence  and  does 
something  far  more  serious  than  a  mere  "  rash  or  negligent  act 
not  amounting  to  culpable  homicide."    In  the  present  case,  upon 
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the  proBecafcion  theory,  Gujjar  commits  the  offence  of  breaking 
into  a  dwelling  house  at  night  and,  in  order  to  evade  arrest, 
strikes  ont ''wildly"  with  a  dangerous  weapon,  utterly  regardless 
of  whether  his  blows  will  or  will  not  canse  death  or  injury  to 
any  one  of  the  inmates.  It  is  absnrd  to  say  that  in  such  circum- 
stances the  accused  pe:son,  if  he  actually  causes  the  death  of  a 
person,  has  acted  merely  rashly.  He  has,  on  the  contrary,  committed 
the  very  serious  offence  of  culpable  homicide,  as  defined  in  Sec- 
tion 299,  Indian  Penal  Code,  for  even  if  it  be  assumed  in  his 
favour  that  be  did  not  intend  to  cause  death,  or  to  cause  such 
bodily  injury  as  was  likely  to  cause  death,  he  knew  (or  must  be 
taken  to  have  known)  that  by  this  very  dangerous  act  he  was 
likely  to  cause  death.  No  doubt,  the  appellant,  upon  the  as- 
sumed facts,  did  not  intend  to  cause  the  death  of  the  unfor- 
tunate child,  but  by  hitting  out  in  all  directions  with  the  gandasa 
he  did  some  thing  which  he  knew  to  be  likely  to  cau90  death  to 
anyone  upon  whom  the  gandasi  might  have  fallen,  and  the  fact 
that  by  so  doing  he  actually  caused  the  death  of  a  person  whose 
death  he  never  intended  or  knew  himself  to  be  likely  to  cause, 
would  merely  bring  the  case  within  the  purview  of  Section  301, 
Indian  Penal  Code, 

To  a  case  of  this  kind  Section  304  A.  of  the  Code  has,  in  our 
opinion,  no  applicability  whatsoever,  and  the  conviction  of  the 
appellant  should,  upon  the  finding  of  the  Sessious  Judge,  have 
been  under  the  second  part  of  Section  304. 

*  •  *  #  « 

[The  rest  of  the  judgment  is  not  required  for  the  purposes 
of  this  report.] 

No- 13. 

Before  Hon.  Sir  Arthur  Eeid,  Kt.}  Chief  Judge,  and  Hon. 

Mr.  Justice  Kensington. 

CROWN— APPE  LLANT, 

Versus 

DOST   MUHAMMAD-(Accused)— 

RESPONDENT. 

Miscellaneous  Criminal  Case  No.  84  of  ] 9.0. 

Deaf  and  dumb  persons  charged  with  murder- Criminal  Procedure  Code, 
Section  341, 

Held,  following  37  P.  R.  18£9  Cr.  (»)  that  an  accused  person  charged 
mill  the  offence  of  murder,  who  caunot,  by  reason  of  his  being  deaf  and 
dumb,  bo  properly  tried,  should  be  dealt  with  as  a  lunatic  and  that  the  mat- 
ter should  be  reported  to  the  Local  Government  for  orders  under  Section  471 
Criminal  Procedure  Code. 


(')  37  P.  R.  1889  Cr.  {Empress  v.  Qahna). 
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Case  reported   by    E.   A.   Estcourt,    Esquire,     Sessions    Judge   of 
the  AttocJc  Division,  under  Section  341  of' the  Criminal  Procedure 
Code. 
The  judgment  of  the  Court  was  delivered  by — 

Kensington,  J.— Dost  Muhammad,  Pathan,  aged  24,  22ni  March  1911, 
has  now  been  tried  in  the  Sessions  Court  and  convicted  of  the 
offence  of  murder.  Sentence  has  not  been  passed.  The  learned 
Sessions  Judge  has  expressed  an  opinion  that,  in  view  of  the 
man's  infirmity,  he  should  not  be  sentenced  to  death.  Tbe  re- 
cord has  accordingly  been  forwarded  to  the  Chief  Court  for  or- 
ders under  Section  341,  Criminal  Procedure  Code.  We 
mast  take  it  that  Dost  Muhammad  was,  by  reason  of  being 
deaf  and  dumb,  unable  to  understand  the  proceedings  of  the  trial. 

The  evidence  on  record  is,  in  our  opinion,  conclusive  that 
Dost  Muhammad  committed  murder.  We  do  not  think  that  any 
immediate  connection  can  be  traced  between  the  murder  and  the 
circumstance  that  the  man  was  betrothed  to  the  step-daughter 
of  the  deceased.  All  that  can  be  said  is  that  the  crime  was  com- 
mitted in  a  sudden  fit  of  nncontrolable  rage  without  any  ade- 
quate explanation  of  the  outbreak.  From  the  evidence  of  Sher 
Ali,  witness  No.  8,  uncle  of  Dost  Muhammad,  it  would  seem 
that  Dost  Muhammad  is  liable  to  sudden  outbursts  of  passion. 
He  is  said  to  have  broken  the  arm  of  a  man  on  one  occasion,  and 
on  another  he  was  apparently  believed  to  have  caused  the  death 
of  Sher  Ali's  first  wife.  At  the  same  time  it  is  stated  that  though 
the  man  is  quarrelsome,  ho  is  not  a  lunatic. 

It  has  always  been  a  matter  of  some  difficulty  for  High 
Courts  to  determine  what  action  should  be  taken  under  Section 
341,  Criminal  Procodure  Code,  where  an  offence  is  committed 
by  a  deaf  mute  In  the  case  of  a  minor  offence  described  iu 
Dwarka  Nath  Haldar  v.  Noder  Ghand  KamteQ)  the  Calcutta  High 
Court  directed  that  the  prisoner  be  discharged,  and  a  similar 
course  was  taken  by  this  Court  in  the  case  reported  as  34  P,  R. 
1885  Or,  (-)  Where  a  more  serious  offence  was  committed,  the 
High  Court  of  Calcutta  ordered  a  sentence  of  imprisonment  for 
one  ye?s.r  in  the  case  Crown  v,  Bowka  (3),  So  far  as  is  known  there 
have  been  only  two  cases  of  the  kind  in  which  murder  was  com- 
mitted. In  one  of  these,  Queen- Empress  v.  Somir  Bowi  a  (4),  the 
accused  had  been  previously  insane,  and  though  he  had  been  dis- 
charged from  tbe  lunatic  asylum,  the  High  Court,  holding  thut  he 
was  uot  responsible  for  his  action  and  that  be  was  by  reason  of  un- 

(1)  (1892)   22  W.  B.   35  Cr. 

(2)  3-4  P.  R.   1885  Or.  (Atu  Ram  v.  Empress). 

(3)  (1892)  22  W.  R.  35  and  72  Cr. 

(4)  (1900)  I.  L.   R.  27  Cal.  368. 
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soundness  of  mind  incapable  of  knowing  that  he  Was  doing  what 
was  wrong  and  contrary  to  law,  directed  that  he  should  be  kept 
in  jail  until  receipt  of  orders  from  the  Local  Government.  The 
remaining  case  which  is  more  directly  in  point  is  that  reported 
as  37  P.  E.  1889  Cr.  (').  The  Chief  Court  referred  to  an 
English  decision  in  a  case  of  murder  and  found  that  in  England 
accused  persons  who  are  not  insane,  but  labour  under  defects 
which  render  their  trial  impossible,  have  been  treated  as  insane 
persons  and  confined  during  the  Queen's  pleasure.  It  was  held 
that  a  similar  course  should  be  takeu  in  respect  of  the  prisoner 
Gohna  then  conoerned,  and  Government  was  requested  to  deal 
with  the  case  as  if  it  had  been  reported  under  Section  471,  Crimi- 
nal Procedure  Code, 

We  direct  that  this  precedent  be  now  followed.  The  case 
will  be  reported  to  the  Local  Government  with  reference  to  Sec- 
tion 471  Criminal  Procedure  Code,  and  pending  the  orders  of 
Government,  Dost  Muhammad  will  remain  in  custody  as  if  he 
had  been  sentenced  to  imprisonment. 

No-  14. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge  and  Hon. 

Mr.  Justice  Battigan. 

KUTAB  ALI  AND  5  OTHERS-(Convicts)— 
APPELLANTS, 

Versus 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  470  of  1910. 

Mutder — tuhcre  no  vital  part  is  injured — confession  to  taildar  in  consequence 
of  inducement  and  confession  to  zaildar  in  presence  of  police — admissibility  of — 
Indian  Evidence  Act,  Sections  24-25. 

Held,  that  a  man  who  has  either  hacked  a  fellow-creature  about  in  a 
most  merciless  fashion  or  has  practically  pounded  him  to  death,  cannot  escape 
conviction  of  murder  merely  by  urging  that  he  was  careful  to  avoid  injuring 
a  vital  part. 

Held  also,  that  a  promise  held  out  by  a  zaildar  is  a  promise  "  made  by 
a  person  in  authority  "  within  the  meaning  of  Section  24  of  the  Indian 
Evidence  Act,  and  that  a  confession  made  to  a  zaildar  in  consequence  of  such 
promise  is  inadmissible  in  evidence. 

Held  further,  that  a  confession  made  to  a  zaildar  in  the  presence  of  the 
police  and  after  arrival  of  the  Thanedar,  who  at  the  time  of  tho  confession 
was  sittiDg  only  a  few  yards  off,  was  in  reality  a  confession  made  to  the  police 
within  the  terms  of  Section  25  of  the  Indian  Evidence  Act  and  consequently 
inadmissible  in  evidence. 


(1)   37  P.  R.  1889  Cr.  (Empress  V.  Oahn»). 
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Appeal  from  the  order  of  Gaftain  J.  Frizelle,  Sessions  Judge, 
Mult m  Division,  dited  the  ilth  July  1910. 

Mohammad  Shafi,  for  appellants. 

M.  C.  Mukerji,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by— 

Rattigan,  J. — There  are  two  sets  of  appellants  in  this  appeal,  15M  Feby.  1911. 
Kutab  Ali,  Kadir  Bakhsh  ar.d  Nuian  (appellants  No.  ],  2  and  3) 
are  members  of  the  proprietary  body  of  mauza  Dera  Wadbu 
in  the  Muzaffargarh  District,  whereas  the  appellants,  Sahara, 
Haider  and  Bahara  are  Baloch  menials  who  live  in  Tibi  Nonari, 
which  is  about  three- fourths  of  a  mile  distant  from  the  houses 
of  the  first  three  appellants.  The  latter  are  Malana  Jats  and 
the  following  pedigree  table  will  show  their  relationship 
inter  se  : — ■ 


r — 

Khaliq  Dad. 


Allah  Bakhsh. 


r — 

Kadir  Bakhsh 

(appelllant 

No.  2.) 


1 


Karim  Bakhsh. 


Mussammat 
Wasai. 


r 

Kutab  Ali 
(rn.  to  Mussammat 

Wasai) 
(appellant  No.  1). 


r 


— ^ 

Khuda  Bakhsh. 


Nuran 
(appellant  No.  3). 


Appellants  Nos.  4,  5,  and  6  are,  of  course,  no  relations  of 
appellants  Nos.  1,  2  and  3,  but  their  relationship  inter  se  is 
that  of  brothers,  all  three  being  sons  of  one  Hassan. 

According  to  the  prosecution  evidence,  Karim  Bakhsh, 
Malana,  bad  a  young  servant  named  Kiman  (aged  about  25), 
a  Baloch,  to  whom  he  appears  to  have  been  much  attached. 
It  is  alleged  that  this  young  man  became  unduly  intimate  with 
Musimmat  Wasai,  the  young  wife  of  Kutab  Ali,  and  also 
with  Mussammat  Kariman,  the  wife  of  Bahara,  Baloch  ;  that 
Kutab  Ali  and  Kadir  Bakhsh  remonstrated  with  Karim  Bakhsh 
and  urged  him  to  dismiss  the  said  servant,  that  Karim  Bakhsh 
was  reluctant  to  do  so  ;  that  they  therefore  requested  Kiman's 
brothers  (Nur..n  P.  W.  3,  and  Mil  an  P.  W.  5)  to  represent 
the  seriousness  of  the  situation  to  Karim  Bakhsh,  and  that 
when  they  found  that  there  was  no  likelihood  of  Kiman's 
dismissal,  they,  in  concert  with  Bahara    (who  had   a  similar 
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grievance  against  Kiman),  Sahara  and  Haider,  decided  to  take 
the  law  into  their  own  hands  and  murder  Kiman.  As  a  result 
of  this  conspiracy  Kiman  wrs  actually  murdered  (according 
to  ihe  prosecution)  on  the  night  of  the  27th  October  1909  by 
the  six  appellants,  as  he  was  lying  asleep  on  a  charpai  outside 
Karim  Bakhsh's  hut. 

The  six  appellants  were  accordingly  tried  in  the  Court  of 
Sessions,  Rawalpindi,  on  the  charge  of  having  committed  an 
offence  punishable  under  Section  302,  Indian  Penal  Code,  and 
they  have  been  convicted  by  the  Sessions  Judge  agreeing  with 
the  assessors  of  this  offence.  The  learned  Judge  did  not,  however, 
feel  called  upon  to  inflict  the  capital  sentence  npou  any  of  the 
appellants,  partly  (it  would  seem)  because  they  are  all  com- 
paratively young  men  (Kutab  Ali,  Nuran  and  Sahara  being 
described  by  him  a9  "  mere  boys ")  and  partly  because  they 
were  smarting  under  a  wrong  done  to  their  respective  families 
by  the  deceased,  Kiman. 

He  has  accordingly  senterced  Kadir  Bakhsh,  Kutab  Ali, 
Haider,  Sahara  and  Bahara  to  transportation  for  life,  and 
Nuran  (who  is  said  to  have  taken  a  minor  part  in  the  murder 
and  to  have  been  more  or  less  an  unwilling  participator  in  it) 
to  fourteen  years'  transportation.  After  delivery  of  judgment, 
the  learned  Sessions  Judge  discovered  that  he  had  made  a  mistake 
in  Nuran's  case,  and  that  as  the  latter  had  been  convicted  of 
an  offence  punishable  under  Section  302,  Indian  Penal  Code, 
no  sentence  short  of  transportation  for  life  could  be  awarded. 
A  note  recording  this  mistake  has  been  appended  to  his  judg- 
ment by  the  Sessions  Judge.  Notice  was  accordingly  issued 
by  this  Court  to  Nuran  to  show  cause  why  his  sentence  should 
not  be  enhanced  to  transportation  for  life.  Mr.  Muhammad 
Shafi  who  appeared  for  all  the  appellants  conceded  that,  if  the 
conviction  of  Nnran  is  to  be  upheld,  the  sentence  must  neces- 
sarily be  enhanced  to  transportation  for  life.  The  learned 
Counsel  has,  however,  argued  at  length  in  support  of  his  con 
tention  that  there  is  no  evidence  upon  the  record  sufficient  to 
justify  the  conviction  of  any  of  the  appellants  upon  the  charge 
of  murder,  or  upon  any  other  charge. 

Mr.  Shaft's  first  argument  is  that,  even  if  it  is  proved 
that  the  appellants  caused  the  injuries  to  which  Kiman  suc- 
cumbed, their  intentions  were  merely  to  disfigure  the  man 
who  had  seduced  the  wives  of  Kutab  Ali  and  Bahara,  and 
that  in  inflicting  the  wounds  upon  the  face  of  the  deceased 
the  appellauts  did  not  intend  to  cause  the  latter's  death  or  to 
cause  guch  injuries  as  they  knew  to   be  likely  to  cause  his  death. 
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In  so  arguing,  Mr.  Shafi  of  course  did  not  admit  that  any  part 
of  the  prosecution  story  in  general  or  that  part  of  it  in  particular 
which  relates  to  the  alleged  intrigues,  was  true.  His  contention 
was  that  even  upon  the  assumption  that  the  prosecution  evi- 
dence was  in  the  main  true,  his  clients  had,  at  moRt,  committed 
an  offence  punishable  under  section  326,  Indian  Penal  Code,  and 
that  in  view  of  the  provocation  which,  upon  the  prosecution 
theory,  tho  two  families  had  received,  a  comparatively  light  sen- 
tence in  each  case  would  meet  the  ends  of  justice. 

We  are  unable  to  accept   this  argument.     From  the  medioal 
evidence  it  is  clear  t  hat  no   less  than  eight  distinct  incised  wounds 
were  found  on  the  faco   of  the  deceased   and    that  these    injuries 
wero  probably     caused    by    a  sharp   cutting    instrument  like  a 
"  small     hatchet."     Cases,     no  doubt,    occur    when   an  injured 
husband  or    other   relative  takes    the   law    into   his    own    hand, 
and  decides    to   disfigure  a  man    who  has   seduced    his    wife    or 
other  female   relative,  but  does  not   intend  to  cause  the  latter's 
death.     A  not  unusual  form  of    such  revenge  is  for  the   aggrieved 
party  to  cut  off  the  nose   or  ears  of  the  seducer.     Tn  the  present 
case,  however,   we   are  of   opinion     that  the   person     or  persons 
who  attacked  and    wounded  Kiman,  as  he  was  lying   asleep,   must 
be  taken  to  have    intended  to  cause  his   death   or   to    cause  such 
bodily  injuries   as   he    or  they  knew   to  be  likely   to   cause  his 
death.     The  infliction    of  no   less    that    eight   severe    wounds    on 
the  face  of  the   deceased    with    a    batchet   i«,   in  our  opinion,  a 
clear  indication  that    something     more    serious   than    mere   dis- 
figurement   was  intended.     There  is  a  conflict  of  medical  evidence 
as  to  whether   or  not  the   injuries  would  in    the  ordinary   course 
have  resulted    in  denth.     Lala  Chandu  Lai,  the  Assistant  Surgeon 
who   performed   the  post  mortem    operation,    was  of  opinion   that 
the  injuries    if    inflicted    on   a   healthy   subject   might  ultimately 
have  caused  death,  but  ««iot  immediately,  and   that  the   deceased, 
had  he  not  been  in  a  diseased    statf  of  body,   might   with    proper 
medical    care  have   recovered.     On    the   other   hand,   Lieutenat.t 
Baillie,  Civil    Surgeon  of     Muzaffargnrh,    and   Dr.   Inayat  Ullah 
Nasir  Civil    Surgeon,  after   reading  the  post   mortem   report  and 
Lala  Chandu  Lai's   evidence,  were    of   opinion    that  the  injuries 
as   therein   described  were  sufficient   to   came  death  whether  the 
subject  was  or  was   not  in  a  healthy  state.     It   is   n^t   for   us   to 
decide  whether  Lala  Chandu   Lai  on    the  one  hand,   or  Lieutenant 
Baillie   and   Dr.     Inayat   Ullah   Nasir,     on   the  other,   is  or  are 
correct  upon   this  point.     But  we  have  no  hesitation  in   holding 
that  the  nature   of  the   wounds  and   their  number  are   such  that 
it  is  a  fair  presumption  that  the  person  or  persons  who  iufljotecl 
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them  intended  to  cause  the  death  of  Kiman  or  to  cause  him 
such  injuries  as  he  or  they  knew  would  be  likely  to  cause  death. 
We  cannot  subscribe  to  the .  contention  that  a  man  is  not  to  be 
convicted  of  murder  simply  and  solely  because  he  is  clever  enough 
to  avoid  injuring  a  vital  part  of  the  body. 

We  think  the  nature  of  the  offence  must  be  judged  in  each 
case  upon  its  own  facts,  but  that  a  man  who  has  either  hacked 
a  fellow-creatare  about  in  a  most  merciless  fashion  or  has  practi- 
cally pounded  him  to  death,  cannot  escape  conviction  of  murder 
if  in  consequence  of  such  injuries  his  victim  succumbs, 
merely  by  urging  that  he  was  r  careful  to  avoid  injuring  a 
vital  part  of  the  latter's  body.  In  the  case  before  us,  we 
have  no  doubt  that  thtMVounds  inflicted  on  Kiman  were  intended 
to  cause  his  death  or  such  injuries  as  were  known  by  the 
offender  or  offenders  to  be  likely  to  cause  his  death.  In 
point  of  fact,  they  did  actually  result  in  death  and  that  too 
within  a    few  hours. 

V  W  W  W  w 

(2)  The  Sessions  Judge,  and  the    assessors   were  of  opinion 
that  the  confessions  made   on   the  28th    October   by  Kutab   Ali, 
Nuran  and  Sahara  to  the  Zaildar    and  Lambardar  were  M  genuine 
and  were  made  under    no   threat,    promise,   inducement  or  com- 
pulsion," and   that   the   confessions    were,   therefore,  admissible 
in  evidence  against   all  tho  appellants.     We  are  unable  to  agree. 
In  our  opinion   these     confessions   should   never    have  been   ad- 
mitted  in  evidence   as  they    were  clearly   made  either  in  con- 
sequence of  promises  held  out  to  the  appellants  or  in  circumstances 
which  rendered    the   confession     inadmissible   as   legal   evidence. 
Before  dealing  with  this  objection  to   tho   confessions,    however, 
we  might   at    the    very     outset    draw    attention     to    tho   fact 
(and   we     regard     it     as     somewhat    signi6cant)     that    of   the 
appellants   those    who     made    confessions   to   the  Zaildar   and 
Lambardar,  and  on  the  next  clay  (o  the  Magistrate,  were  the  three 
appellants  who  described  by  the  Sessions  Judge  as  "  mere  boys," 
namely,  Kutab  Ali,  Nuran   and  Sahara.     Haider  is  said  to  have 
made  a  sort   of   confession    to   two   persons    and   with   this    we 
shall  deal   hereafter,  but  neither  Haider  nor   Sahara   or  Qadir 
Bakhsh  made  any  confession  before  a  Magistrate 

We  start  then  with  the  admitted  fact  that  Ihe  first  persons 
to  confess  weie  the  three  boys,  and  it  is  obvious  that  it 
would  not  bo  difficult  to  work  upon  the  feelings  of  such  youths. 
As  a  matter  of  fact,  we  find  that  Kutab  Ali  and  Nuran  at 
first  denied  all  knowledge  of  the  matter,  but  that  subse- 
quently, first,  Kutab  Ali  and   then   Nuran    admitted  that  they 
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had  taken  part  in  a  murder.  Ahmad  Ali,  Zaildar,  states  that 
he  told  Kutab  Ali,  after  the  latter  had  denied  all  knowledge 
of  the  affair,  that  he  must  know  something  about  the  murder 
and  that  the  best  thing  he  could  do  would  be  to  tell  the  whole 
story.  The  Lambardar,  Mehr  Ali,  however,  admits  that  the 
Zaildar  told  Kutab  Ali,  that  he  would  yet  off  if  he  confessed. 
Nuran's  confession  to  the  Zaildar  and  the  Lambardar  was  made 
at  the  same  time,  and  wo  have  no  doubt,  under  the  same  in- 
ducement, though  no  definite  evidence  as  to  this  is  apparent  on 
the  record,  But  admittedly  both  these  boys  were  before  the 
two  officials  at  the  same  time  and  we  see  no  reason  to  doubt 
that  the  inducement  offered  to  tho  one  was  equally  offered  to 
the  other.  Now,  it  is  well  known  to  everybody  in  a  village 
that  the  Zaildar  is  an  official  whose  duty  it  is  to  help  the 
police  in  tho  investigation  of  offences  and  a  promise  held  out 
by  a  Zaildar  iu  such  circumstances  is,  in  our  opinion,  a  promise 
made  by  a  person  in  authority  within  the  meaning  of  section  24 
of  the  Indian  Eviden  ce  Act  We  hold,  therefore,  that  the  con- 
fessions of  Kutab  Ali  aud  Nuian  to  tho  Zaildar  and  Lambardar 
were  inadmissible  in  evidence  by  virtue  of  the  provisions  of 
that  section. 

The  confession  made  by  Sahara  to  those  officials  on  the 
same  day  is  also  inadmissible  iu  evidence.  The  Zaildar  frankly 
admits  that  this  youth's  confession  was  made  in  the  presence 
of  the  police  aud  after  the  arrival  of  the  Thauadar  who,  at  the 
time  of  the  confession,  was  .sitting  only  a  few  yards  off.  Mehr 
Ali,  Lambardar,  gives  evidence  to  the  like  effect.  It  is  true 
that  technically  this  confession  was  not  made  to  the  police,  but 
we  cannot  lose  sight  of  the  fact  that  in  reality  it  was  so  mado, 
The  police  were  actually  present  and  must  have  heard  every- 
thing that  was  said,  and  to  admit  that  a  confession,  nominally 
made  to  a  third  party,  does  not  come  within  the  spirit  or  letter 
of  Section  25  of  the  Indian  Evidence  Act  because,  though,  tho 
police  were  present,  the  confession  was  addressed  to  a  third 
person  would,  in  our  opinion,  be  tantamount  to  holding 
that  the  police  could  by  this  convenient  subterfuge  evade  the 
stringent  provisions  of  that  section,  We  hold,  therefore, 
that  Sahara's  confession  to  the  Zaildar  and  the  Lambardar,  made 
in  the  immediate  presence  of  the  police,  was  also  inadmissible 
in  evidence. 

•  «  •  '  •  * 

(3)  We  have,  next  the  confession  said  to  have  been  made 
by  the  appellant,  Haider,  to  llahi  Bakhsh  (P.  W,  10)  and  M. 
Ghulam    Ali  (P.  W.  13)  on  tho  31st  October   1909.    Wo  regret 
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that  we  are  nnable  to  accept  this  evidence  as  beyond  reproach. 
M.  Gliularu  Ali,  Zaildar,  was  most  zealous  in  investigating  this 
matter  and  was  laudably  desirous  of  discovering  tbe  criminals. 
He  and  Ilahi  Bakbsh  were  requested  by  the  Sab-Inspector 
to  question  Haider  upon  the  subject,  and  it  is  said  that  the 
two  witnesses  took  the  latter  away  to  some  distance  from  the 
police  and  tbat  thereupon  Haider  at  once  disclosed  all  he  knew. 
He  is  said  to  have  made  this  confession  freely  and  without 
tbe  least  hesitation,  and  yet  when  asked  to  walk  back  a  few 
paces  and  repeat  his  confession  to  the  police,  he  flatly  declined 
to  do  so,  He  also  refused  to  make  any  confession  before  a 
Magistrate  and  he  has  strenuously  denied  throughout  the  pro- 
ceedings that  he  made  any  admissions  to  the  two  witnesses 
above-mentioned.  We  are  by  no  means  satisBed,  in  these 
circumstances,  that  he  made  tbe  alleged  confession,  but  even 
if  he  did,  it  was  obviously  made  at  a  time  when  he  wae  regarded 
as  a  suspect  and  the  police,  if  not  actually  present,  were  only 
a  little  distauce  off.  In  cur  opinion,  this  so-called  piece  of 
evidence  is  absolutely  worthless.  The  value  that  the  police 
themselves  attached  to  tbe  so-called  confession  may  be  gauged  by 
the  fact  that  Haider  was  not  then  and  there  arrested.  Ghulani 
Ali  bad  informed  the  police  of  the  confession  on  the  31st 
October  at  9  a.  m.  and  it  was  not  till  the  evening  of  the  next 
day  (the  1st  November)  that  Haider  was  formally  arrested 
and  then  only  (so  it  would  seem)  in  consequence  of  statements 
made  by  Mebr  Shah  and  Haider  Shah. 

(4)  There  remain,  therefore  only  the  confessions  made  by 
Kutab  Ali,  Nuran  and  Sahara  to  the  Magistrate,  1st  class,  on 
the  29th  October.  These  confessions  it  must  bo  remembered, 
Were  made  by  persons  described  as  mere  boyp,  and  two  of  them 
had  been  induced,  by  promises  of  pardon,  to  make  confessions 
the  previous  day  to  tbe  Zaildar  ond  the  Lambardar,  while  tho 
third  had  made  a  confession  in  the  immediate  presence  of  tho 
Sub-Inspector  that  samo  day.  It  is  hardly  too  much  to  say, 
therefore,  that  it  was  quite  possible  that  these  youths  Were  still 
under  the  impression  that  their  best  policy  would  be  to  pleaso 
the  police  and  the  officials  and  thus  secure  their  pardon.  One 
of  them.,  Nuran,  apparently  had  reconsidered  his  position,  for 
his  so-called  confession  to  the  Magistrate  is,  in  reality,  no 
confession  at  all,  as  he  asserted  that  he  was  compelled  by 
force  to  take  part  in  tho  crime  and  that  he  had  done  his  beat 
to  give  iuforniatioL  before  band  to  tho  relatives  of  the  deceased 
of  tho  conspiracy  to  murder  the  latter.  In  this  he  is  borne 
out  by  Sahara  who  also  stated  that  Nurau  was  not  a  free  agent 
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in  the  matter.  The  result,  then,  is  that  the  whole  of  the  prosecu- 
tion evidence  against  the  six  appellants  narrows  itself  down  to 
the  confessions  of  Kutab  AH  and  Sahara,  made  before  M.  Sarwar 
Khan,  Magistrate,  1st  class.  These  confessions  were,  as  we 
have  already  observed^  made  by  two  young  boys  who  had  been 
either  cajoled  or  frightened  into  making  extra-judicial  con- 
fessions the  day  beforo,  and  they  were  promptly  retracted  when 
the  two  youths  appeared  before  the  committing  Magistrate  We 
cannot  regard  such  confessions  as  sufficient  to  establish  a  case 
against  these  two  appellants  themselves,  and  they  certainly 
are  not  sufficient  to  prove  the  guilt  of  the  other  appellants. 
*  #  #  #  * 

[The   remainder   of   the   judgment   is   not  required  for   the 
purpose  of  this  report]. 


No.  15- 

Before  Hon.  Mr.  Justice  Johnstone  and  Hont  Mr.  Justice 
Shah   Din. 

KANHAYA  AND  OTHERS-(Convicts)— 
APPELLANTS, 

Versus 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  776  of  1910. 

Confession  by  co-accused  who  has  pleaded  guilty)  when  irrelevant  as  againtt 
the  other  accused — Indian  Evidence  Act  Section  30  and  Criminal  Procedure 
Code,  Section  271. 

Held  that  when  the  court  accepts  a  plea  of  guilty  by  one  of  several  ac- 
cused persons,  though  not  in  express  terras  nor  at  the  moment  it  was  put  in, 
a  confession  made  by  such  person  cannot  be  taken  into  consideration  against 
the  other  accused  persons. 

Subrahmania  Ayyar  v.  King~Emperor  ('),  Queen-Empress  v.  Pahvji  (s;, 
QueemKmpress  v.  Chinna  ParUchi  (3)   and  11   P.  Bt  1900  Cr.  (^followed. 

Appeal   from  the    order  of  Khan  Bahadur  Piriada    Molvi 
Mohammad  Hussain,  Sessions   Judge,  Uissar,  dated  the   10th  No* 

tcmbct  1910. 

Gullu  Ram  for  Appellants. 
Government  Advocate  for  Respondent. 


v1)  (1902)  /.  L.  R.  25  Mad.  61  (09)  P.  C. 
l2)(1895>  I.  L.  Ft.  19  Bom.  195. 

(3)  (1900)  /.  L.  R  23  Mud.  151. 

(4)  11  P.  B,  1900  Cr.  (Piara  Singh  v.  Queen-Einprese). 
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The  judgment  of  the  Court  was  delivered  by — 

2£th  Feby.  \9\l.  Johnstone,  J. — In  this  case  the  following  convictions  and 

sentences  have  been  obtained  by  the  prosecution  :— 

Against  Bhola,  under  Section  397,  Indian  Penal  Code, 
transportation  for  life  j 

Against  Kanhaya  (previous  convict),  uuder  Section  397- 
75,  Indian  Penal  Code,  transportation  for  life  ; 

Against  Bawa  Narain  Das,  under  Section  397,  Indian  Penal 
Code,  seven  years'  rigorous  imprisonment ; 

Against  Sarjit,  Chuttau,  Bochau,  Sulhar,  Mangtu  and 
Shib  Lai,  under  Section  395,  Indian  Penal  Code,  5  years'  rigorous 
imprisonment  (3  mouths'  solitary)  ; 

Against  Bhartu,  Section  395-1C9,  Indian  Penal  Code,  3 
years'  rigorous  imprisonment  (3  months'  solitary). 

Accused  Pirthi,  Chetu,  Piru  and  Surja  wore  acquitted  on 
the  ground  that  the  identification  of  them  by  tho  prosecution 
witnesses  was  of  doubtful  value. 

The  case  for  the  prosecution  was  that  ou  the  night  of  6th- 
7th  July  last  a  dacoity  involving  house  breaking  and  theft  and 
the  causing  of  hurt  was  committed  in  the  villago  of  G  opal- 
pur  in  the  Sampla  thana  of  Rohtak  District,  aud  that  the 
H  accused  persons  with  Sumera,  the  approver,  aud  one  or  two 
more,  were  the  culprits.  Against  their  convictions  Bhola  and 
Sulhar  have  appealed  through  jail  (Nos.  30  and  31  of  1911), 
while  Kanhaya,  Mangtu,  Shib  Lai  and  Bhartu  have  appealed 
through  a  pleader  (No.  776  of  1910),  Bhartu  also  putting  in 
a  supplementary  appeal  through  Mr.  Gullu  Ram,  advocate. 

All  these  appeals  can  conveniently  be  disposed  of  in  one 
judgment.  Narain  Das,  Sarjit,  Chuttan  and  Bochan  have  not 
appealed. 

There  is  no  doubt  whatever  about  the  factum  of  the  dacoity. 
As  we  shall  see,  a  gang  of  malefactors  cortainly  did  appear  at 
Gopalpur  on  the  night  in  question,  and  there  cau  be  uo  doubt 
that  that  gang  stole  property  and  caused  hurt.  The  real  ques- 
tion for  consideration  is  the  identity  of  the  dacoits ;  that  is  [to  say, 
did  each  and  every  one  of  the  appellants  join  in  this 
crime  ? 

The  first  question  argued  before  us  was,  whether  the  con- 
fession of  Bawa  Narain  Das  accused,  which  was  adhered  to 
throughout,  could  be  taken  into  consideration  against  tho  co- 
accused.     It  is  contondod  that  it  oaunot,  because  the  Bawa    flea- 
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ded  guilty  and  so  waa  not  tried  along  with  the  other  accused,  and 
in  support  of  the  contention  we  are  referred  to  Seotion  30,  Indian 
Evidence  Act,  to  Subrahmania  Ayyar  v.  King-Emperor  (}),  Queen- 
Empress  v,  Pahuji  (2),  Queen-Empress  v.  Chinna  Paruchi (3) and  11 
P.  B.  1900  Or.  (4).  These  rulings  are  quite  dear  and  explicit.  Mr. 
Petraan,  Government  Advocate,  argues  that  the  dictum  contained 
in  these  rulings,  which  he  admits  to  be  a  correct  dictum,  applies 
only  when  the  plea  of  guilty  has  been  "  accepted,"  and  points 
to  the  words  "  may  be  convicted  "  in  Section  271,  Criminal 
Procedure  Code,  as  showing  that  such  a  plea  need  not  be  accep- 
ted by  the  Court.  In  our  opinion,  however,  the  plea  was  accep- 
ted in  this  case,  though  not  in  express  terms  at  the  moment  it 
was  put  in.  The  test  is  whether  the  judgment  of  the  Lower 
Court  discussed  the  guilt  of  the  Bawa  as  an  open  question  to  be 
decided  by  the  ovidonco  on  the  record,  and  we  can  find  nothing 
of  this  sort.  The  only  passages  in  the  judgment  which  need 
even  a  passing  comment  in  this  connection  are  :— 

P.  14—"  He  (the  Bawa)  was  brought  on  the  21st  to  Rohtak 
along  with  a  flask  full  of  black  and  grey  gunpowder,  which  was 
found  in  his  possession  at  the  time  of  his  arrest." 

P.  16—*'  The  Bawa  himself  was    indentified  there  by  witnesses 
from  Gopalpur." 

P.P.  18  and  11 — The    discussion  of   the  value  of   the   confes- 
sion. 

We  think  the  first  passage  was  merely  wiitten  as  paii  of 
the  histoiy  of  the  case,  as  also  was  the  second,  and  not  as  imply- 
ing that  apart  from  them,  the  Court  would  have  entertained 
doubts  as  to  the  truth  of  the  plea  of  guilty.  J 

As  to  tho  third  passage  our  opinion  is  that  the  value  of 
the  confession  in  its  details  had  to  be  tested  and  discussed, 
because  the  Court  below  was  (wrongly)  using  it  under  Section 
39  aforeiid  against  the  other  accused.  We  therefore  rule 
that  the  confession  of  the  Bawa  is  inadmissible  as  against  the 
appellants. 


[The  remainder  of  the  judgment  is  not  required  for  the  pur- 
pose of  this  report], 


0)  (1202)  1.  L.  B.  25  Mad.  61  (69)  P.  O. 

(2)  Cre95)  L  L.  R.  19  Bom,  195. 

(3)  (1900)  I.  L  B.  23  Mad  151. 

(?)  11  P.  B.  1900  Cr.  (Piara  Singh  v  Queen-Empress.) 
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No.  16. 

Before  Hon.    Mr.    Justice   Kensington   and 

Hon.  Mr.  Justice  Johnstone. 

HARNAM   SINGH- (Accused)— PETITIONER, 

Versus 

THE   CROWN— RESPONDENT. 

Criminal  Revision  No.  183  of  1911. 

First  offender— Criminal  Procedure  Code,  Act  V  of  1898,  Section  562 — 
applicability  oj,  to  offence  of  cheating  punishable  under  Section  420,  Indian 
Penal  Code. 

Held,  that  the  word  "  cheating  "  as  used  in  Section  562  of  the  Criminal 
Procedure  Code,  refers  only  to  the  form  of  cheating  punishable  under 
Section  417  of  the  Indian  Penal  Code  and  not  to  the  more  serious  offence 
punishable  under  Section  420  with  seven  years  imprisonment, 

Petition  under  Section  439  of  the  Criminal  Procedure  Code  for 
revision  of  the  order  of  Major  B.  0.  Roe,  Sessions  Judge, 
Amritsar  Division,  dated  the  25th  January  1911. 

Gobind  Das  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by— 

17th  April  1911.  Johnstone,  J. — In  this  case  the  accused  Harnam  Singh   was 

tried  and  charged  by  a  1st  class  Magistrate  of  Amritsar  under 
Section  420,  Indian  Penal  Code,  at  the  instance  of  one  Fazl  Din. 
The  learned  Magistrate  found  him  guilty  and  convicted  him,  but 
passing  no  sentence,  dealt  with  him  under  Section  562,  Criminal 
Procedure  Code.  The  accused  applied  to  the  Sessions  Judge  on 
the  revision  side,  whereupon  that  authority  passed  the  following 
order  : — 

"  No  appeal  was  preferred  and  after  considering  the  matter 
"  I  referred  the  c*se  to  the  Chief  Court  as  the  order  of  the 
"  Magistrate  was  illegal.  Had  an  appeal  been  preferred,  I 
"  should  certainly  have  ordered  a  re-trial.  And  there  are  certainly 
"  no  grounds  for  entertaining  this  application  for  revision." 

As  a  rratter  of  fact  Harnam  Singh  had  been  found  guilty 
in  two  separate  cases,  tho  facts  being  mutatis  mutandis  the  same, 
at  the  instance  of  Fazl  Din  and  Chiragh  Din,  respectively,  an< 
the  references  to  this  Court  will  bo  found  in  Criminal  Revisions 
1691  of  1910  and  89  of  191 1.  All  three  cases  can  be  conveniently 
disposed  of  in  one  judgment. 

Section  562,  Criminal  Procedure  Code,  as  has  more  thai 
once  been  pointed  out,  is  not  very  happily  worded,  Iu  \L  we  find 
indications  both  ways  as  to  tho  meaning  to  bo  assigned  to  the 
word  "  cheating  "  ;   but  to  us  it    seems  that    the  Legislature 


Sept.  &  Oct.,  1911.]  CRIMINAL  JUDGMENTS— No.  16.  gl 

intended  that  the  word  should  cover  only  the  form  of  cheating 
punishable  under  section  417,  Indiau  Penal  Code,  with  one 
year's  imprisonment,  and  not  the  more  seiious  form  punishable 
under  section  420  with  seven  years.  We  need  not  discuss  the 
matter  at  length  ;  it  is  enough  to  say  that  we  follow  Crown  v. 
Neki  Ram  (>),  Emperor  v.  Nga  Fyi  (2)  and  Emperor  v.  Bapu  Rao 
Maratha  (3).  It  is  undeniable  that  there  is  some  difficulty  in 
seeing  the  real  distinction  between  the  offences  mentioned  in 
section  417  and  section  420,  Indian  Penal  Code,  respectively, 
but  we  are  not  here  concerned  with  this  distinction  or  this 
difficulty.  We  hold,  then,  that  section  562,  Criminal  Procedure 
Code,  cannot  be  used  upon  a  conviction  under  section  420,  Indian 
Penal  Code. 

The  question  for  us  is  what  is  the  proper  course  for  this 
Court  now  to  pursue.  Mr.  Govind  Das,  for  the  convict  Harnam 
Singh,  urges  that  we  should  order  a  retrial  ;  but  in  our  opinion 
we  should  follow  the  line  taken  by  the  Court  in  Emperor  v. 
Bapu  Rao  Maratha(?)  already  quoted,  set  aside  the  orders  under 
section  562,  Criminal  Procedure  Code,  and  remand  the  cases  to  the 
Magistrate  to  pass  lawful  sentences.  Accused  might  himselt  have 
appealed  in  the  first  iustance,  see  24  P,  R.,  1904  (Criminal)  (4)  ; 
but  he  went  up  on  the  revision  side  instead.  Tee  learned  Ses- 
sions Judge  should  have  instructed  him  to  appeal,  or  should  have 
Bent  the  cases  up  here  on  revision  side  with  a  recommendation  that 
the  order  under  section  562,  Criminal  Procedure  Code,  should 
be  set  aside  and  the  case  be  remanded,  not  for  retrial,  but  for  the 
passing  of  a  legal  sentence.  That  this  is  the  proper  course  for 
us  now  is  clear  from  a  perusal  of  section  439,  Criminal  Pro- 
cedure Code  lead  with  Section  423,  clause  (d),  as  explained  in 
JSaraycm  Swami  v.  hmperor  (°)  and  Emperor  v.  Birch  (6). 
Mr.  Govind  Das  is  right  in  contending  that  we  cannot  out  selves 
pass  sentence  now,  but  he  is  hardly  correct  in  his  further  con- 
tention that  we  can  only  order  retrial ;  clause  (d)  aforesaid  is 
very  wide  aud  fully  empowers  us  to  do  what  we  are  about  to  do. 

We  therefore  set  aside  both  the  orders  under  section  562, 
Criminal  Procedure  Code,  and  remand  the  case  to  the  first 
Court  in  order  that  it  may  pass  legal  sentences.  If  the  sentences 
passed  are  appealable,  Harnam  Singh  can,  of  course,  appeal  j 
if   not  he  can  apply  for  revision  on  the  merits. 

C1)  23  P.  W  B.t  1908,  Cr. 

(2)  (1906)  3  Cr.  L.  J.  R.,  21. 

\'6)  (1908)  7  Cr.  L.  J.  £,319, 

(4)  24  P.  R.,  1904  Cr.  (King-Emperor  v  ManoMr  Dao). 

(*)  (1906)  I.  L.  R.,  29  Mad.  567. 

(6)  (1902)  I,  L.  R.,  24  All,,  306. 
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No-  17- 

Before  Hon.  Sir  Arthur.  Reid,  Kt.,  Chief  Judge  and  Hon. 
Mr.    Justice  Kensington. 

GHAZI— (Convict)  -APPELLANT, 

Versus 

CROWN- RESPONDENT. 

Criminal  Appeal  No.  148  of  1911. 

Dying  declaration — recorded  by  Magistrate -'proof  of—Indian  Evidence 
Act,  section  32. 

Eeld  that  a  dying  declaration  recorded  by  a  Magistrate  cannot  be!accept- 
ed  in  evidence  without  proof. 

Appeal  from  the   order  of   G.   L.    Dundas,   Esquire,  Sessions 
Judge,  Rawalpindi  Division,  dated  the  16th  February  1911. 

Abdul  Kadir,  for  appellant. 
Mul  Chand,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 
814  March  1911.  Kensington  J.- 

There  are  upon  the  record  two  statements  by  the  deceased 
Mardana  purporting  to  be  dyiug  declarations.  The  first  of  these 
was  recorded  by  the  Sab-Inspector  of  Police  after  arrival  in  the 
village  on  the  night  of  the  murder.  This  is  proved  both  by  the 
Sub- Inspector  himself  (witness  14)  and  by  Fateh  Khan  (witness 
9)  described  as  ilaqadar.  It  supports  the  prosecution  evidence 
both  as  to  the  circumstances  of  the  murder  and  as  to  the  motive 
and  makes  it  clear  that  Mardana  was  lying  asleep  when  he 
was  first  attacked.  The  second  statement  was  recorded  in  hos- 
pital by  a  Magistrate  the  next  morning.  It  has  not  been  proved 
by  taking  the  statement  of  the  Magistrate,  and  we  must  hold 
that  the  Sessions  Judge  should  not  have  accepted  it  in  evidence 
without  such  pi  oof.  His  explanation  th^t  the  Magistrate  who 
recorded  the  statement  was  also  the  committing  Magistrate  in  tho 
case  is  not  unreasonable  in  itself,  but  is  legally  insufficient. 
Dying  declarations  are  not  covered  by  the  provisions  of  Chapter 
XLI  of  the  Criminal  Procedure  Code,  dealing  with  special  rules 
of  evidence  in  certain  cases,  and  there  is  nothing  in  section  3^ 
of  the  Evidence  Act  to  justify  a  Court  in  going  beyond  the 
ordinary  rule  that  every  statement  placed  on  the  record  must 
be  properly  proved.  We  desire  to  mnke  this  clear  as  an  omissiou 
of  the  kind  might  in  othor  cases  cause  serious  trouble, 
out  in  the    present    case    the    second   dying  declaration  adds 
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nothing  to  the  6rst,  and  its   inadmissibility  in  evidence    without 
further  proof  is  for  practical  purposes  immaterial. 

Appeal  rejected. 


No.  18- 

Before  Hon.  Mr.  Justice  Kensington,  Offg.  Chief  Judge. 
THE  CROWN— PETITIONER, 
Versus 
SOHAN  SINGn— (Convict)— RESPONDENT. 
Criminal  Revision  No,  1101  of   i  91 1 . 

Punjab  Laivs  Act,  IV  o/1872,  section  47— penalty. 

Held,  that  no  rules  having  been  framed  by  the  Local  Government  under 
sections  47  or  50  B.  of  the  Punjab  Laws  Act,  attaching  a  penalty  to  a  breach 
of  the  provisions  of  section  47,  the  latter  is  not  a  punishable  offence. 

Case  reported  by  S.  Wilberforce,  Esquire,  Sessions  Judge,  Lahore 
Division,  with  his  No.  944  of  \6th  August  1911. 

Obedullah,  for  Crown. 

Nemo,  for  accused. 

The  facts  of  this  case  are  as  follows  : — 

A  buoy  (6|  feet  long  and  2£  feet  wide  at  the  broad  end) 
with  6  dried  water-melons,  with  the  inside  emptied  out,  were 
found  out  from  the  possession  of  the  accused  who  had  no  licence. 

The  accused,  on'  conviction  by  Sardar  Sohan  Singh  exer- 
cising the  powers  of  a  Magistrate  of  the  first  class  in  the 
Lahore  District  was  sentenced  by  order,  dated  21st  July  1911 
under  section  47,  Act  IV  of  1 872,  to  undergo  one  month's  rigo- 
rous imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  .— 

Accused  was  sontenced  to  one  month's  rigorous  imprison- 
ment for  having  in  his  possession  dried  water-melons,  with 
the  insides  emptied  out,  for  use  as  buoys  to  cross  th8  Ravi. 
He  was  sentenced  under  section  47  of  the  Punjab  Laws  Act. 
I  forward  the  case  for  revision,  as  no  sentence  is  provided  by 
law  for  a  breach  of  section  47.  No  rules  have  been  framed 
under  section  50  B  nor  were  there  any  pre-existing  rules. 

The  sentence  appears  clearly  illegal,  I  recommend  that 
it  be  quashed. 
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The  order  of  the  learned  Judge  was  aB  follows  :— 
4th  October  1911.         Kensington,  J. — For  reasons  given   by    the   learned  Sessions 
Judge  the  conviction   is   set    aside.    Sohan   Singh  must    be   ac- 
quitted as  having  committed  no  offence   known   to   law.     He   is 
discharged  from  his  bail. 

This  is  not  the  first  case  of  the  kind  which  has  come  before 
me  from  the  Lahore  District.  The  District  Magistrate  should 
take  measures  to  see  that  men  are  not  prosecuted  for  supposed 
offences  under  section  47  of  the  Punjab  Laws  Act,  there 
being  no  rules  under  either  section  47  or  section  50  B  consti- 
tuting it  an  offence,  in  this  part  of  the  Punjab  to  manufacture 
rafts  or  buoys,  or  to  use  them  for  crossing  rivers. 

Revision  accepted. 

No-  19. 

Before  Hon,  Mr.  Justice  Rattigan. 

CROWN— PETITIONER, 

Versus 

DILSU  KH—(  Accused)— RESPONDENT. 

Criminal  Revision  No.  1319  of  1911. 

Criminal  Procedure  Code,  section  488,  order  for  maintenance— restricted 
to  money  payments. 

Held,  that  an  order  under  section  488,  Criminal  Procedure  Code,  for 
maintenance  must  be  of  money  payable  as  a  monthly  allowance,  and  that  the 
section  does  not  warrant  an  order  that  the  allowance  be  paid  wholly  or 
partly  in  grain  or  the  like. 

Case  reported  by'M,  V.  Bhide,  Esquire,  District  Magistrate,  Eissar, 
with  his  No.  215y,  dated  ±3rd  September  191 1. 

Application  under  section  488  of   the   Criminal  Procedure 
Code,  for  maintenance. 

The  facts  of  this  case  are  as  follows  : — 

Mussammat  Kesar,  wife  of  Dilsukh,  applied  under  section  488, 
Criminal  Procedure  Code,  for  maintenance  being  granted  to  her. 
The  case  was  decided  by  Lala  Murari  Lai,  Magistrate,  1st  class, 
Hissar,  who  passed  the  following  order  on  30th  August  1911. 

"  Mulzam  muddaya  ho  eh  man  fe  mah  anaj  ab  aur  fasel 
"  bari  he  bad  derh  wan  fe  mah  diya  haie,  aur  ndam  adaygi  men 
"  char  rupaye  mah-war  baraye  guzara  mustnghisa  ka  muqarrar 
"  hiya  j«ta  hai"  (Translation — Accused  to  give  to  complainant 
one  maund  of  grain  per  mensem  and  from  the  next  harvest 
maunds  of  grain.  In  default,  four  rupees  per  mensem  are  fixed 
as  maintenance  to  be  paid  per  month  (by  accused). 
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The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : —  * 

The  Criminal  Procedure  Code  seems  to  sanction  only  a 
monthly  allowance  in  cash  to  the  extent  of  Rs.  50  per  mensem 
and  the  order  as  regard  payment  of  j  grain  seems  to  be  illegal 
(see  instructions  to  judicial  officers  issued  by  the  Chief  Conrl, 
paragraph  13—15,  page  217  —  8,  edition  of  1901). 

The  order  of  the  Cbief  Court  was  delivered  by  — 

Rattigan,  J.— No  one  present — An  order  under  section    488,  ov'  iyj1. 

Criminal  Procedure  Code,  for  maintenance  must  be  for  a  sum 
of  money  payable  as  a  monthly  allowance,  at  a  rate  not  ex- 
ceeding Rs.  50  a  month,  and  the  section  dqea  not  warrant  an 
order  that  the  allowance  be  paid  wholly  or  partly  in  grain  or 
the  like.  I  accordingly  alter  the  order  of  the  Magistrate  and 
direct  that  Dilsukh  pay  Mussammat  Kesar  the  sum  of  Rs.  4 
a  month  as  maintenance  from  the  date  of  the  Magistrate's  order 
(viz,  the  30th  August  1911). 

"Revision  accepted. 


No.  20- 


Before  Hon.  Mr.  Justice  Kensington,   Offg.  Chief  Judge,  and 
Ron.  Mr.  Justice  Shah  Din. 

CROWN— APPELLANT, 

Versus 

RAHM  ALI  AND  JALAL  DIN— RESPONDENTS. 

Criminal  Appeal  No.  366  of  1911. 

Penal  Code— section  225  B — rescuing  a  deserter  from  the  Army  from 
Police  custody — Criminal  Procedure  Code,  section  5 1  (1)  sixthly. 

Held,  that  a  Police  officer  is  empowered  ;  under  section  54  (I)  sixthly  to 
arrest  without  a  warrant  a  person  reasonably  suspected  of  being  a  deserter 
from  His  Majesty's  Army,  and  therefore  persons  who  intentionally  offer  any 
resistance  or  illegal  obstruction  to  his  apprehension  or  rescue  or  attempt  to 
rescue  him  from  such  custody  are  guilty  of  an  offence  under  section  225  B, 
Indian  Penal  Code,  as  amended  by  Act  X  of  1886. 

Appeal  from  the  order  of  Lala  Ear  Sukh  Eai,  Magistrate,  1st  Class, 
Jhelum,  dated  the  3\st  March  1911. 

Government  Advocate,  for  appellant. 

Jalal-ud-Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — This  is  an  appeal  by  the  Local  Government  13^  £W#  1911. 
under  section  417,   Criminal  Produre  Code,   from  an  original 
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order  of  acquittal  passed  by  Lala  Har  Snkh  Rai,  Magistrate,  1st 
Class,  Jhelum. 

The  respondents  Rahm  Ali,  age  about  25,  and  Jalal  Din, 
age  about  70,  were  charged  under  section  225,  Indian  Penal 
Code,  with  having  rescued  one  Zain-ul-Abidin,  son  of  Jalal  Din, 
respondent  No.  2,  a  deserter  from  His  Majesty's  Army,  from 
the  lawful  ^custody  of  Mirza,  police  constable,  who  had  been 
deputed  by  the  Sub-Inspector  in  charge  of  the  Jhelum  Sadr 
Thana  to  arrest  the  said  Zain-ul-Abidin.  In  support  of  the 
prosecution  story  evidence  was  given  by  Mirza,  police  constable, 
Karm,  chauhidar,  Nur  Muhammad,  peon  and  Nek  Muhammad. 
Bugga,  who  was  produced  as  a  prosecution  witness,  did  not 
support  the  statement  of  Mirza,  and  his  evidence  may  well  be 
left  out  of  account.  The  Magistrate  framed  charges  against 
the  respondents  in  respect  of  an  offence  under  section  225, 
Indian  Penal  Code,  and  they  pleaded  not  guilty  to  the  charge. 
In  defence  they  produced  evidence  to  the  effect  that  Rahm  Ali 
respondent  No.  1,  was  absent  from  the  village  at  the  time  when> 
Zain-ul-Abidin  was  alleged  to  have  been  rescued  from  the 
custody  of  Mirza,  and  that  Jalal  Din,  respondent  No.  2,  was 
lying  ill  in  his  house  and  was  too  weak  to  have  taken  part  in 
the  alleged  rescue  of  his  son.  The  magistrate  without  discuss- 
ing the  evidence  on  the  record  and  without  recording  a  finding 
as  to  whether  the  version  of  the  affair  as  given  by  the  prosecu- 
tion has  or  has  not  been  established,  has  acquitted  the  respond- 
ents, on  the  ground  that  even  if  they  rescued  Zain-ul-Abidin 
from  the  custody  of  Mirza  constable,  as  alleged  by  the  prosecu- 
tion, no  offence  under  section  225,  Indian  Penal  Code,  has  been 
committed  by  them.  In  the  opinion  of  the  Magistrate,  Zain- 
ul-Abidin's  desertion  from  the  Army  did  not  amount  to  an 
11  offence  "  within  the  meaning  of  section  225,  read  with  section 
40,  Indian  Penal  Code,  and  therofore  his  arrest  by  Mirza 
constable,  was  not  "  for  an  offence  "  so  as  to  bring  the  case  of 
the  respondents,  who  are  alleged  to  have  rescued  Zain-ul- 
Abidin  from  the  lawful  custody  of  Mirza,  within  the  purview 
of  the  said  section  225.  The  Magistrate  has,  however  over- 
looked the  provisions  of  section  225-B.,  Indian  Penal  Code 
which  was  enacted  by  the  Legislature  to  meet  oases  like  the 
present,  and  which  is  applicable  *o  a  caso  not  provided  for  in 
section  225,  Indian  Penal  Codo,  or  in  any  other  law  for  the 
time  being  in  force.  If,  as  alleged  by  the  prosecution,  the 
respondents  intentionally  offered  any  resistance  or  illegal 
obstruction  to  the  apprehension  of  Zain-ul-Abidin,  or  rescued  or 
attempted  to  rescue  him  from  the  custody  of  Mirza,    in  which 
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he  was  lawfully  detained,  then  clearly  the  respondents  are  guilty 
of  an  offenc9  under  section  225-B  ,  Indian  Penal  Code,  read  with 
section  54  (1)  (sixthly)  of  the  Criminal  Procedure  Code,  and 
they  ought  to  be  punished  accordingly.  The  view  of  the  law 
applicable  to  the  case  taken  by  the  Magistrate  is  therefore 
obviously  wrong  ;  and  the  only  question  for  consideration  now 
is  whether  it  is  satisfactorily  proved,  as  alleged  by  the  prosecu- 
tion, that  the  respondents  rescued  Ziin-ul-Abidin  from  the 
custody  of  Mirza,  constablo,  on  the  occasion  in  question. 

[The    remainder   of   the   judgment   is    not  required  for   the 
purpose  of  this  report.] 


No.  21. 

Before  Hon.  Mr.  Justice  Rattigan. 

CROWN  (through  MUNICIPAL  COMMITTEE,  SIMLA)— 
PETITIONER, 

Versus 

BEJA  RAM— (Accused)— RESPONDENT. 

Criminal  Revision  No.  1231  of  1911. 

Simla  Municipal  Byelaw  No.  18 — construction  of— Punjab  Municipal 
Act,  XX  o  1891,  section  113  (h)  (**). 

Held,  that  the  appointment  of  an  agent  by  a  non-resident  house  owner 
of  Simla  without  notifying  the  appointment  to  the  Engineer-Secretary  of  the 
Municipality  is  not  a  compliance  with  Bye-law  18  framed  under  section  143 
(h)  (»*)  of  the  Punjab  Municipal  Act,  1891,  and  such  house  owner  is  liable  to 
the  penalties  provided  by  clause  (4)  of  the  said  Bye- law. 

Case  reported  ly  A.  B  Kettlewell,  Esquire,  District  Magistrate,  Simla, 
with  his  No.  1658  of  25th  August  1911. 

The  facts  of  this  case  are  as  follows  : — 

The  Magistrate  has  eithor  discharged  or  acquitted  the 
accused  on  the  ground  that  he  was  not  bound  to  notify  the 
appointment  of  an  agent  to  the  Municipal  Committee  under 
the  Bye-law  referred  to.  The  accused  was  prosecuted  because 
he  failed  to  appoint  or  notify  the  appointment  of  au  agent 
to  thf  Municipal  Committee.  The  Magistrate  has  found  that 
the  accused  did  not  notify  the  appointment  of  an  a^ent  but 
has  held  that  no  offence  has  been  committed,  because  the 
Bye-law  (clause  2)  does  not  preclude  the  appointment  of  an 
agent  in  some  other  manner  than  that  laid  down. 
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The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

The  Magistrate's  interpretation  of  the  Bye-Jaw  appears  to 
be  wrong.  It  is  impossible,  J  think,  to  read  clauses  1,2  and  4 
of  the  Bye-law  together  and  to  hold  that  a  loophole  has  been 
left  for  the  appointment  of  an  agent  in  any  other  manner  than 
that  prescribed  in  clause  2.     Had  this   been  so,  tho  word  '  and  ' 

would  not  have  been  used  between  the  words  '  Bye-laws  ' '  2  ' 

in  the  penalty  clause  (4).  Tho  Municipal  Committee  has  no 
desire  to  re-open  or  press  the  prosecution  against  the  accused, 
but  it  is  important  that  the  correct  interpretation  of  Bye-law 
No.  XVIII  should  not  be  left  in  doubt.  Clauee  1  of  the 
Bye-law  provides  for  the  appointment  of  an  agent,  clause  2 
'explains  what  such  appointment  means  and  clause  4  prescribes 
a  penalty  for  a  breach  of  the  two  clauses  taken  or  read  together. 
It  may  be  argued  no  doubt  that  Bye-laws  and  their  penal  clauses 
must  be  interpreted  strictly  in  cases,  where  doubt  exists  in 
favour  of  the  accused,  but  such  interpretation  must,  I  think, 
be  reasonable  and  in  the  present  case  the  reading  of  the  Bye- 
law  seems  to  have  been  pushed  to  unreasonable  limits,  I  refer 
the  case  for  the  orders  of  the  Chief  Court  under  section  43 3 
of  the  Criminal  Procedure  Code  for  the  reason  I  have  noted 
above. 

The  judgment  of  the  learned  Judge  was  as  follows  • — 

Mh  Sov  1911.  R&ttigan,  J. — By  Punjab  Government  Notification,  No.  483, 

dated  20th  August  1904  the  following  Bye-law,  framed  under 
section  143  (h)  (u),  was  declared  to  be  in  force  within  the 
limits  of  the  Simla  Municipality,  namely  :  — 

"  (I)  Every  owner  of  any  building  or  land  situated 
"  within  tho  limits  of  the  Municipality  who  does 
"  not  reside  in  the  Municipality  shall  appoint 
11  a  person  residing  within  or  near  the  Municipality 
"  to  act  as  bis  agent  for  all  the  purposes  of  the 
"  Punjab  Municipal  Act  of  1891  or  any  rules  or 
11  Bye-laws  thereunder. 

"(2)  An  agent  shall  be  held  to  be  appointed  when  the 
"owner  has  duly  notified  the  same  in  writing 
"  attested  by  the  person  appointed,  to  tho  Engineer- 
"  Secretary,  Municipal  Committee. 

"  N.  B. — Such  person  shall  be  held  to  bo  the  agent 
"  until  the  contrary  is  notified  by  the  owner  oi 
the  agent. 
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"  (3)  A  register  shall  be  maintained  in  the  Municipal 
"Office  in  which  the  names  of  all  agents  so  ap- 
"  pointed  together  with  the  d*te  of  such  appoint- 
"  mont  shall  be  entered. 

"  (4)  Any  breach  of  the  preceding   bye-laws  1    and  2  shall 
"  be   punishable  with  fine,   which     may   extend   to 
M  Rs.  50,  and  when  the  breach  is    a  continuing   one 
"  with  a   further  fine,  which  may   extend  to    Rs.  5 
"  for  every  day  during  which  the  breach  continues." 
One  Beja  Ram,  a  resident   of   Patiala  State   and    an   owner 
of  house  property    in    Simla,   was  prosecuted  by   the  Municipal 
Committee,    Simla,  for  non-compliance   with   the    aforesaid   bye- 
laws.      He  pleaded    that   he    had     appointed   one    Salig    Ram 
as  his  agent  for  all  purposes  of    the  Municipal    Act,   but  it   was 
proved  that  the  appointment  of  Salig  Ram  had    not  been  notified 
to  the  Engineer-Secretary,  Municipal  Committee. 

The  Magistrate   thereupon  passed  the  following  order  :  — 

"  No  offence  has  been  committed.  It  is  not  proved  that 
"  accused  did  not  appoiut  an  agent.  He  says  he  appointed 
u  Salig  Ram.  He  did  not  notify  the  fact.  This  is  not  an 
11  offence  under  the  bye-laws." 

The  order  is  exceedingly  curt  and  does  not  state  whether 
the  accused  is  discharged  or  acquitted.  The  District  Magistrate 
has  referred  the  matter  for  the  consideration  of  this  Court 
under  section  438  of  the  Criminal  Procedure  Code  and  in  so 
doing  he  points  out  that  "the  Municipal  Committee  have  no 
"  desire  to  re-open  or  press  the  proseoution  against  the  accused 
*'  but  it  is  important  that  the  correct  interpretation  of  bye-law 
"  No.  XVIII  should  not  be  left  in  doubt."  I  quite  agree 
that  in  a  case  of  this  kind  a  Municipal  Committee  is  justified 
in  asking  this  Court,  through  -the  proper  channel,  to  decide 
whether  a  particular  interpretation  placed  upon  its  bye-laws  by 
a  Subordinate  Court  is  correct,  and  this  too  in  a  case,  in  which  it 
does  not  wish  to  press  the  prosecution  of  the  particular  individual 
concerned.  I  proceed,  therefore,  to  give  my  opinion  upon  the  point 
referred. 

The  Magistrate  was  evidently  of  opinion,  that  the  mere 
fact  that  a  non-resident  owner  had  appointed  an  agent  to  act 
for  him  was  sufficient  compliance  with  the  provisions  of  the 
bye-Jaws  under  consideration  and  that  his  emission  to  notify 
the  appointment  to  the  Engineer-Seoretary,  Municipal  Committee, 
did  not  render  him  liable  to  the  penalties  provided  by  No.]  4 
of  the  said   bye-laws.     I  cannot  agree  with  this  construction. 
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Obviously  the  main  intention  of  the  bye-laws  was  that  in  such 
cases  there  should  be  some  person  resident  within  the  limits 
of  the  Municipality  to  whom,  in  the  absence  of  the  owner,  the 
committee  could  look  and  who  would  be  responsible  to  it  for 
carrying  out  its  orders.  It  has  accordingly  framed  the  bye- 
laws  in  question  and  as  they  have  obtained  the  sanction  of 
the  ^Local  Government  and  are  intra  vires,  clause  (n)  of  sec- 
tion 1 43  (6)  of  the  Act,  they  have  the  force  of  law. 

The  second  bye-law  provides  that  an  agent  shall  be  held  to\  be 
appointed  when  the  owner  has  "  duly  notified  the  same  in  writing, 
"  attested  by  the  person  appointed,  to  the  Engineer-Secretary, 
"  Municipal  Committee."  The  obvious  meaning  of  this  bye- 
law  is  that  the  appointment  of  an  agent  shall  bo  complete  only 
when  it  is  notified  to  such  officer  and  that  no  other  "  appoint- 
ment "  can  be  regarded  as  such  for  the  purposes  of  the  bye- 
laws.  To  hold  that  a  secret  appointment  of  an  agent  is  a 
sufficient  compliance  with  the  terms  of  the  bye-laws,  would  be 
tantamount  to  setting  the  bye-laws  at  naught,  and  would, 
moreover,  ignore  the  plain  wording  of  the  second  bye-law. 
An  agent  is  to  be  held  to  be  appointed  only  when  his  appoint- 
ment is  duly  notified,  and  it  follows  logically  that  no  agent 
can  be  held  to  be  appointed  unless  and  until  his  appointment  is  so 
notified, 

I  have  no  hesitation  in  holding  that  the  interpretation 
placed  upon  the  bye-laws  by  the  Magistrate  in  this  case  was 
erroneous  and  that  the  accused  person  was  guilty  of  the  offence 
with  which  he  was  charged.  Bat  as  this  committee  do  not 
wish  to  take  further  action  against  him  in  these  proceedings 
I  refrain  from  interfering  with  the  Magistrate's  order. 

Application  allowed. 
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A 

ACTS. 

XVI  of  1887— See  Punjab  Tenancy  Act. 

c 

CUSTOM  (SUCCESSION). 

Custom  (Succession) — heirless  estate — village  community — escheat  to 
Crown — Hindu  Laiv. — Held,  that  the  following  propositions  are  appli- 
cable to  the  subject  of  escheat  to  the  Crown: — 

1.  The  right  of  the  Crown  to  claim  escheat  rests  not  on  customary 
or  Hindu  Law,  though  Hindu  Law  recognises  escheats,  but  on  grounds 
of  general  or  universal  law. 

2.  The  right  can  only  arise  in  the  absence  of  relations  entitled 
by  law  or  custom  to  inhei  it. 

3.  The  right  of  the  proprietary  body  as  a  whole  to  succeed  in 
cases  in  which  it  exists,  is  primarily  based  on  real  or  assumed  rela- 
tionship to  the  holder  of  the  land  or  to  the  member  of  the  proprietary 
body  from  whom  his  title  was  derived. 

4.  Such  a  right  should  be  assumed  in  the  case  of  homogeneous 
estates  or  sub-divisions[of  estates,  where  the  owners  are  all  or  nearly 
all  of  the  same  tribe  as  the  last  holder  of  the  land  or  the  member 
of  the  proprietary  body  from  whom  he  derived  his  title. 

5.  It  should  not^be  assumed  in  the  case  of  heterogeneous  estates 
or  sub-divisions  of  estates  held  by  persons  of  different  tribes  or 
different  gots  of  the  same  tribe.  The  presumption  in  such  cases 
is  that  the  State  has  aright  of  escheat. 

6.  When  the  property  in  the  land  was  originally  derived  by  gift 
from  a  member  of  the  tribe  of  the  original  proprietary  body,  the  right 
of  the  body  should  be  recognised  on  failure  of  the  donor's  and  donee's 
lines. 

7.  In  any  case  iniwhich  the  wajib-ul-arz  declares  the  right  of  the 
proprietary-  body  to  succeed  -bto  the  land  of  heirless  owners, 
Government  should  set  up  no  claim, 
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CUSTOM  (SUCCESSION)—  concld. 

Held  accordingly,  that  the  heirless  land  ooncerned  being  situate 
in  patti  Mohra  of  mauza  Kaliana,  Thanesar  tahsil,  Karnal  District, 
a  village  owned  by  an  utterly  heterogeneous  proprietary  body,  where 
even  the  Jat  proprietors  are  of  different  gots  both  in  the  village 
as  a  whole  and  in  the  patti  concerned,  and  the  land  having  been  owned 
originally  by  a  Jat  of  a  got  of  which  he  was  the  only  representative 
in  the  village  and,  having  been  held  after  his  death  by  his  wife's 
nephews  belonging  to  a  village  in  the  Amballa  district,  that  there 
was  no  possible  claim  of  succession  in  the  proprietary  body  of  the 
village  or  the  patti  as  a  whole  or  in  the  Jat  proprietors  separately, 
and  it  must  be  held  that  the  land  escheats  to  the  Crown  and  must  be 
recorded  as  Government  property. 

No.  2  P.  R.  (Rev.)  1911. 
E 

escheat- 
To  Crown. 

See  Czistom  (Succession). 

No.  2  P.  R.  (Rev.)  1911. 

H 

HINDU  LAW— 

Recognises  escheat. 

See  Custom  (Succession). 

No.  2  P.  R.  (Rev.)  1911. 

J 

JURISDICTION  OF  CIVIL  OR  REVENUE  COURT. 

Occupancy  tenancy  alienated  by  tenant — Tenant  suing  proprietors 
for  possession  after  latter  have  had  alienation  set  aside — Suit  cog- 
nisable by  Civil  Courts  and  not  by  Revenue  Courts. 

See  Occupancy  Tenant. 

No.  1  P.  R.  (Rev.)  1911. 

0 

OCCUPANCY  TENANT— 

Occupancy  tenancy — alienated — Tenant  suing  proprietor's  for  posses- 
sion after  latter  have  had  alienation  set  aside — Jurisdiction  of  Civil 
or  Revenue  Court — Punjab  Tenancy  Act,  XVI  0/1887,  sections  50  and  77 
(3)  (i) — Exercise  of  revisional  powers  by  Financial  Commissioner. — Held, 
that,  an  occupancy  tenant  who  lias  alienated  his  rights  may  recover 
his  tenancy  from  the  landlords  after  the  latter  have  had  the  aliena- 
tion declared  void  and  obtained  possession  from  the  alienee,  and  it  is 
no  good  answer  to  such  a  suit,  that  the  plaintiff  is  not  able  to  show 
that  he  is  no  longer  bound  by  the  contract  of  alienation. 
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OCCUPANCY  TENANT— concld. 

Held  also,  that  such  a  suit  by  a  tenant  is  one  for  the  Civil  Courts 
and  not  the  Revenue  Courts  to  decide. 

Held  further,  that  the  Financial  Commissioner  will  not  exercise  his 
discretionary  powers  of  revision  to  correct  a  defect  of  jurisdiction  unless 
it  resulted  in  injustice  or  failure  of  justice. 

No.  1  P.  B.  (Bev.)  1911. 


PUNJAB  TENANCY  ACT. 

(1)  Section  5  (2) — meaning  of  occupation  for  thirty  years. — Held, 
following  5  P.  B.  (Bev.)  1896,  that  the  period  of  thirty  years  referred 
to  in  section  5  (2)  of  the  Punjab  Tenancy  Act,  1887,  means  thirty 
years  prior  to  the  institution  of  the  suit  and  not  prior  to  the  commence- 
ment of  the  Act. 

No.  3  P.  B:  (Bev.)  1911. 

(2)  Section  77  (3)  (&). 

Not  applicable  to  suit  for  value  of  a  tree  as  its  sole  owner. 
See  Jurisdiction  of  Civil  or  Bevenue  Court. 

No.  10  P.  B.  1911. 

(3)  Sections  50  and  77  (3)  (i). 

Suit  by  tenant  for  recovery  of  his  tenancy  from  the  proprietors 
after  latter  have  had  alienation  made  by  the  tenant  set  aside,  cog- 
nisable by  Civil  Court. 

See  Occupancy  Tenant. 

No.  1  P.  B.  (Bev.)  1911. 

(4)  Occupancy    tenancy     alienated    by  tenant — Tenant  suing  pro- 
prietors  for  possession   after  latter   have   had  alienation   set   aside — 
Suit  cognisable  by  Civil  Courts  and  not  by  Revenue  Courts. 
See  Occupancy  Tenant. 

No.  ]  P.  B.  (Bev.)  1911. 

R 

REVISION    (REVENUE). 

Financial    Commissioner's     power   of    revision    only   exercised,   to 
remedy  injustice  or  failure  of  justice. 
See  Occupancy  Tenant. 


No.  1  P.  B.   (Bev.)   1911. 


V 

VILLAGE  COMMUNITY. 

Succession  of,  to  heirless  estate. 

See  Custom  (Succession). 


No.  2  P.  B.  (Bev.)  1911. 


Chitf  Court  of  the  ^nnjab. 

REVENUE  JUDGMENTS. 


Ho.t 

Before  Eon.  Mr.  A.  Meredith,  Officiating  Financial 

Commissioner. 

MAKHAN  SINGH  AND  OTHERS— (Defendants)-^ 
PETITIONERS, 

Versus 

NAN  DA  SINGH  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Revenue  Revision  No.  165  of  1909-10. 

Occupancy  tenancy — alienated — Tenant  suing  proprietors  for  possession 
after  latter  have  had  alienation  set  aside  -  Jurisdiction  of  Civil  or  Eevenue 
Court— Punjab  Tenancy  Act,  Xl'I  of  1887,  sections  50  and  11  (3)  (i)  — 
Exercise   of  revisional  powers  ly  Financial  Commissioner. 

Held,  that    an  occupancy  tenant  who  has  alienated  his  rights    may 
recover  his   tenancy  from  the    landlords  after  the    latter    have  h&d    the 
alienation  declared  void  and  obtained  possession  from  the  alienee,  and  it 
is  no  good  answer  to  such  a  suit  that  the  plaintiff  is  not  able  to  show  tha 
he  is  no  longer  bound  by  the  contract  of  alienation. 

Held  also,  that  such  a  suit  by  a  tenant  is  one  for  the  Civil  Courts 
and  not  the  Revenue  Courts  to  decide. 

Held  further,  that  the  Financial  Commissioner  will  not  exercise  his 
discretionary  powers  of  revision  to  correct  a  defect  of  jurisdiction  unless 
it  resulted  in  injustice  or  failure  of  justice. 

Bevision  from  the  order  of  Lt.-Colonel  G.  G.  Parsons,  Commissioner, 
Lahore  Division,  dated  the  13th  May  1910. 

ORDER, 

The  plaintiffs  iu  the  present  suit,  Nanda  Singh  and  others,  10^  Nov.  1910, 
sold  their  occupancy  lights  in  certain  land  to  some  of  the  pro- 
prietors on  January  5th,  1907.  The  remaining  proprietors  sued 
for  cancellation  of  the  deed  of  sale  and  possession  on  4th  Novem- 
ber 1908;  they  obtained  a  decree  on  26th  February  1909  and 
were  put  in  possession  on  6th  June  1909.  Nanda  Singh  and 
the  other  alienors  then  sued  all  the  proprietors  for  possession 
in  a  Revenue  suit,  obtaining  a  .decree  on  29th  October  1909. 
The  Collector  on  appeal  held  that  as  more  than  one  year  had 
elapsed  since  the  occupancy  tenants  had  been  out  of  possession 
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they  could  not  claim  in  a  Revenue  Court  under  section  50  of 
the  Tenancy  Act.  He  held  the  case  to  be  a  civil  one,  and 
accepting  the  appeal  dismissed  the  suit.  The  Commissioner,  on 
appeal,  held  that  the  case  fell  under  section  77  (3)  (i)  of  the 
Tenancy  Act,  and  reversing  the  Collector's  order,  confirmed 
the  order  of  the  First  Court.  He  declined  to  submit  the  case  to 
the  Chief  Court  for  a  ruling  on  the  question  of  jurisdiction,  as 
provided  by  section  100  (1)  (b)  of  the  Tenancy  Act.  The 
proprietors  have  now  applied  to  this  Court  for  revision  of  the 
Commissioner's  order. 

There  are  three  points  involved  in   the   case.     The  first  is 
whether   the  occupancy   tenant   is  entitled  to  recover  possession 
of   his   tenancy,    having   alienated   his  rights   and  the  landlords 
having  sued   successfully  to   have  the   alienation   declared   void. 
It    was  pleaded   in   the   First  Court  that  the   plaintiffs   having 
sold  their   rights  could  not  recover  them,  and  the  plea  has   again 
been  raised   on  their  behalf  in    this   Court.     The    point   was   de- 
cided  very  clearly  in   the    Full    Bench    ruling  Khuda   Balcsh  v. 
Fazl    Din     (')     where    it   was   held   that   when     an  occupancy 
tenant   had  made  an  unauthorized  alienation    of    his  holding  in- 
cluding the   giving   of  possession  to  the  alienee,  and  the  landlord 
has   sued  successfully  to  have  the  alienation   declared   void   and 
to   recover  possession  from  the  alienee,  it  is    not   a   good    answer 
to  a  suit  by  the  alienor  against  the  landlord    to   obtain   re-entry 
on    his   holding,   that  the  plaintiff  is  not  able  to  show  that  he  is 
no   longer   bound   by  the   contract,   either   because  the   alienee 
has   taken  back  his   money,   or   because   the  contract  has   been 
put  an  end  to  in  some  other  way. 

The  same  was  held  in  Nihal  v.  Lahhna  (2)  and  in  Kuria  v. 
NanaTc  (8).  In  the  latter  case  the  alienee  was  one  of  the  landlords 
and  the  Financial  Commissioner  held  that  as  regards  the  transfer 
he  must  be  regarded  as  an  outsider  and  that  au  alienation  to  him 
caold  not  affect  the  rights  of  the  other  proprietors.  The  plain- 
tiffs-proprietors suing  for  cancellation  of  a  deed  of  sale  of  occu- 
pancy rights  by  a  tenant  were  given  a  decree  with  possession  as 
against  the  alienee  only,  tho  rights  of  the  occupancy  tenant  being 
held  to  be  unaffected.  The  present  case  is  in  all  fours  with  that 
decision  as  far  as  tho  question  of  the  rights  of  the  occupancy 
tenant  as  against  the  landlord  is  concerned. 


(»)    X7  P.  R.  1892  F.  B.  (»)  G  P.  R.  1893  Rev. 

(s)  7  P.  R.  1905  Rev, 
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We  next  come  to  the  question  of  jurisdiction,  and  to  the 
point  whether  the  occupancy  tenant  is  entitled  to  bring  a  suit 
against  the  landlord  for  re-entry  on  his  holding  in  a  Revenue 
or  Civil  Court.  In  the  first  place  it  is  clear  that  section  50  of 
the  Tenancy  Act  does  not  apply  to  a  case  in  which  a  tenant 
has  voluntarily  alienated  his  rights.  Section  50  applies  in 
two  cases  only,  viz.,  where  a  tenant  has  been  dispossessed  of  his 
tenancy  without  his  consent  otherwise  than  in  execution  of  a 
decree  or  in  pursuance  of  an  order  under  section  44  or  section  45, 
and  (2)  where  a  tenant  who  not  having  instituted  a  suit 
under  section  45  has  been  ejected  from  his  tenancy  in  pursuance 
of  an  order  under  that  section  and  denies  his  liability  to  be 
ejected.  No  other  case  is  provided  for  by  this  section  and  the 
order  of  the  Collector,  therefore,  was  wrong  to  the  extent  of 
applying  section  50  to  the  case  at  all. 

It  must  then  be  considered  whether  it  falls  under  section 
77  (3)  (i)  of  tt.e  Tenancy  Act  as  held  by  the  Commissioner 
following  the  decision  of  Sir  M.  Plowden  in  Buhadur  Ali  v. 
Nihala  (1).  The  Commissioner  considered  that  this  decision 
was  not  expressly  overruled  by  Kesar  Singh  v.  Nihal  Singh  (2). 
The  case  decided  in  tjje  latter  judgment  was  referred  to  a  Bench 
by  Sir  M.  Plowden  himself,  and  at  the  end  of  his  order  of 
reference  he  said,  "  As  to  No.  104  of  Punjab  Record  1890,  the 
"  decision  did  not  turn  upon  the  length  of  time  which  had 
"  elapsed  hetween  the  plaintiff's  dispossession  and  the  suit  ; 
'!  it  is  not  clear  from  the  files  of  this  Court  that  the  facts  raised 
0  in  the  lower  Courts  a  question  like  that  now  before  me. 
"  The  precise  question  now  raised  was  not  decried  in  that 
"  case  for  so  far  as  appears,  the  plaintiff's  suit  may  have  been 
"  brought  within  one  year  of  his  dispossession.  Now  that  the 
"  question  has  arisen,  it  is  one  of  sufficient  importance  to  be 
"  considered  by  a  Binch."  The  question  which  was  subsequent- 
ly decided  by  a  Full  Bench  was  as  follows  :— 

"  Is  a  suit  by  a  person,  who  has  been  dispossessed  more 
"  than  a  year  before  claim,  to  recover  possession  of  land  from 
"  the  proprietor  thereof  on  the  ground  that  he  is  the  occupancy 
"  tenant  of  the  land,  a  suit  falling  under  section  77  (3)  (i)  of 
"  Act  XVI  of  1887,  and,  therefore,  cognizable  by  the  Revenue 
"  Court  ?  "  It  was  pointed  out  in  the  judgment  of  the  Full  Bench 
that  the  answer  to  this  question  depended  upon  whether  the 
suit  could  be  held  to  be  one   between  landlord   and  tenant,  or  in 

0)  104  P.  R.  1890.  (s)  45  P.  R.  1891  F.  B. 
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other  words,  whether  a  tenancy  once  established  is  terminated  by 
the  dispossession  of  the  tenant.  It  had  already  been  held  in 
the  previous  Fnll  Bench  ruling  Joti  v.  Maya  (1)  that  to  estab- 
lish the  complete  relation  of  landlord  and  tenant,  there  must  be 
not  only  the  right  to  enter  upon  and  hold  the  land,  but  also  an 
actual  entry  into  possession.  It  would  seem  to  follow  logically 
from  this,  the  judgment  goes  on  to  say,  that  the  dispossession 
of  the  tenant  would  ordinarily  sever  the  relationship.  But 
section  50  and  section  77  (g)  of  the  Act  are  directly  opposed  to 
this  theory  and  effect  should,  therefore,  be  given  to  the  intention 
of  the  legislature  as  evinced  by  the  above  provisions.  The 
learned  Judges  were  of  opinion  that  full  effect  would  be  given 
to  that  intention  by  holding  that,  for  the  purposes  of  the  Act,  a 
tenant  dispossessed  could,  for  one  year  from  the  date  of  his 
dispossession,  claim  to  be  regarded  as  a  tenant,  quoad  his  land- 
lord, his  suit  for  recovery  of  possession  being  (as  expressly 
provided)  cognizable  by  the  Revenue  Court.  If  he  brought  no 
claim  within  the  year,  he  should  be  considered  to  have  relin- 
quished his  rights  to  be  still  regarded  as  a  tenant,  and  his 
remedy  (if  such  still  existed)  should  be  sought  in  the  Civil, 
and  not  in  the  Revenue,  Court. 

The  words  "  as  expressly  provided  "  show  that  the   learned 
Judges  were   referring   to    sections    50    and    77    (3)    (g)   of   the 
Tenancy  Act,   and  this  is  clear  from    the  summarized  heading   of 
the  judgmeut.     These  sections   refer    to   cases    of   wrongful   dis- 
possession only,  and  il  would  have  made  matters   clearer   if    this 
word    had   been   used    throughout,   to   distinguish    between   the 
cases  referred  to^in'section  50  where   the  tenant   is   dispossesset 
by  the  action  of  another  and  without  his   consent,   and    the   case 
in  which  he   voluntarily   gives  up   possession.     The   question  of 
jurisdiction  in  this  latter  case  depends  up  a  whether  the  relation- 
ship of  landlord  "and    tenant  still  exists.     The   point   has    beer 
fully  discussed  by  Sir  M.  Plowden  in  Full  Bench]  ruling,  Joti 
Maya    (').     It  was  held  that   the  test,    under   the   Tenancy   Act 
whether  a  person'has  or  has  not  become  a  tenant  (with   or   with- 
out a  right  of  occupancy)   is    whether   such    person   having   th( 
right    to    enter   upon    and     possess    particular     land,  has     oi 
has    not     entered  into  possession  in  pursuanoe   of    that   righl 
If     such     porpon     has    entered,    he     is    a     tenant.       If   sucl 
person  has   not    entered,    his    suit    for    entry    into  possession, 
whether  he  claims  a  right  of  occupancy  or  not,  is  not  cognizable 

(*)  44  P.  R.  1891  F.  B. 
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by    a     Revenue   Court,    but   by    a  Civil   Court    only.     Khuda 
Bahhsh  v.  Fazl  Bin  Q)  already   referred    to  was   a  Bait   brought 
by  an   occupancy   tenant   against  the    landlord    for  recovery   of 
his  holding   which    had    passed   into  the   defendant's    hands  by 
reason  of  the  tenant  having   mortgaged  his   rights   with   posses- 
sion to  a  third  party  against  whom  the   landlord  had   succeeded 
in  a  suit  to  declare  the  mortgage   void  and   to    obtain   possession 
from   the    mortgagee.     It    was    a  case     exactly   similar  to  the 
present   one,  and    Mr.  JuBtico   Rivaz,    in    referring   the   case  to 
the  Full  Bench,    remarked   that   in   accordance   with  the  recent 
Full  Bench    ruling   such   a    suit    was    cognizable  by   the  Civil 
and  not   by   the   Revenue    Courts,   and     that    Civil    judgment 
Bahadur   Ali  v.     Nihala    (2)    which    decided   to    the  contrary, 
mast  be    held   to      be     overruled.     The     case    quoted     in     the 
margin    as    that   of   the    Full     Bench     ruling    referred    to    is 
Kesar  Singh     v.    Nihal    Singh    (3),     though    it     would       have 
been    more   correct   to       say     Joti   v.   Maya    (4).     It  ip,    how- 
ever, clear     that    an     occupancy    tenant,   who    has    mortgaged 
or  sold  bis   tenancy    with  possession,  the  landlord    subsequently 
succeeding  in  a  suit  to  declare  such  sale  or  mortgage  void,   cannot 
sue  the   landlord  for   re-entry   on     his   holding   in    a   Revenue 
Court ;    he    neither    has  possession  nor    can  he    be  said   to  hold 
under  the  landlord  in  any    way  ;  he  is   no  longer  a   tenant,  and 
his  remedy  lies  in  a  civil  suit.  I  do  not,  therefore,  agree  with  the 
Commissioner   that   the     suit    should    have    been    heard   in     a 
Revenue  Court  though  I  agree  that  the  occupancy  tenant   was 
entitled  to  a  decree  for  possession  against  the  landlord. 

Tt  is,  however,  unnecessary  for  me  to  interfere  on  the  revision 
side,  as  the  decision  is  a  right  one  though  there  is  a  defect  of 
jurisdiction.  It  was  held  by  Sir  Lewis  Tupper  in  Jaimal  Singh  v. 
Slier  Khan  (5)  that  the  Financial  Commissioner  of  the  Panjab 
uses  his  discretionary  powers  in  the  interests  of  justice  only 
in  those  cases  where  he  is  satisfied  that  his  declining  to  inter- 
fere would  result  in  injustice  or  failure  of  justice.  The  same 
has  been  recently  held  by  my  learned  colleague  in  Imam  Bin 
v.  Jiivan  (6)  and  is  the  course  usually  followed  in  this  Court. 
The  application  for  revision  is,  therefore,  rejected.  No  costs 
as  the  question  of  jurisdiction  was  a  proper  one  for  decision. 

Application   rejected. 


(l)  17    P   R.  1892.  (4)  44  P.  R.  1891  F .  B. 

<*,  104  P  R  1890.  (5)  5  P,  R.  1903  Reo. 

(3)  45    P.  R.  1891  F.  B.  (6)  2  P.  R.  1910  Rev. 
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No.  2. 

Pefore  Hon.  Mr.  J.  M.  Dome  and  Hon.  Mr.  A.  Meredith, 

Financial  Commissioners. 

WAZIRA  AND  OTHERS— (Plaintiffs)— APPLICANTS, 

Versus 
MANGAL  AND  OTHERS-(Defendants)— RESPONDENTS. 

Revenue  Revision  No,  148  of  1909-10. 

Custom  (Succession) — heirless  estate— village  community— escheat  to 
Crown— 'Hindu  law 

Held,  that  the  following  propositions  are  applicable  to  the  subject  of 
escheat  to  the  Crown : — 

1.  The  right  of  the  Crown  to  claim  escheat  rests  not  on  customary 
or  Hindu  law,  though  Hindu  law  recognizes  escheats,  but  on  grounds 
of  general  or  universal  law. 

2.  The  right  can  only  arise  in  the  absence  of  relations  entitled  by 
law  or  custom  to  inherit. 

3.  The  right  of  the  proprietary  body  as  a"  whole  to  succeed  in  cases 
in  which  it  exists  is  primarily  based  on  real  or  assumed  relationship 
to  the  holder  of  the  land,  or  to  the  member  of  the  proprietary  body 
from  whom  his  title  was  derived. 

4.  Such  a  right  should  be  assumed  in  the  case  of  homogeneous 
estates  or  sub-divisions  of  estates,  where  the  owners  are  all  or  nearly 
all  of  the  same  tribe  as  the  last  holder  of  the  land  or  the  member  of  the 
proprietary  body  from  whom  he  derived  his  title. 

5.  It  should  not  be  assumed  in  the  case  of  heterogeneous  estates 
or  sub  divisions  of  estates  held  by  persons  of  different  tribes  or  different 
gots  of  the  same  tribe.  The  presumption  in  such  -cases  is  that  the  State 
has  a  right  of  escheat. 

6.  When  the  property  in  the  land  was  originally  derived  by  gift 
from  a  member  of  the  tribe  of  the  original  proprietary  body  the  right  of 
the  body  should  bo  recognized  on  failure  of  the  donor's  and  donee's  lines. 

7.  In  any  case  in  which  the  u-ajib-ul-arz  declares  the  right  of  the 
proprietary  body  to  succeed  to  the  land  of  heirless  owners  Government 
should  set  up  no  claim. 

Held  accordingly,  that  the  heirless  land  concerned  being  situate  in 
rntti  Mohra  of  Mauza  Kaliana,  Thanesar  tahsil,  Karnal  District,  a  village 
owned*  by  an  utterly  heterogeneous  proprietary  body,  whore  even  the 
Jat  proprietors  are  of  different  gots  both  in  the  village  as  a  whole  and 
in  the  patti  concerned,  and  the  land  having  been  owned  originally  by  a 
Jat  of  a  got  of  which  he  was  the  only  representative  in  the  village, 
and  having  been  held  after  his  death  by  bis  wife's  nephews  belonging  to  a 
village  in  the  Ambala  District,  that  there  was  no  possible  claim  of  si 
cession  in  the  proprietary  body  of  tho  village  or  the  patti  as  a  who! 
or  in  the  Jat  proprietors  separately,  and  it  must  be  held  that  the  la 
escheats  to  tho  Crown  and  must  be  recorded  as  Government  property. 
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Case  reported  by  Major  0.    H.   Buck,   I.    A.  Deputy   Commissioner, 
Karnal,  under  Section  16  of  the  Land     Revenue   Act,  XVII  of 
1887,  with  his    letter  Nox  375  Q.,  dated   thi   25th   February 
1910. 

Kharak  Singh  for  Jats  of  Patti  Mohra. 

Nariojan  Das,  Government  Ploader,  for  Crown. 

Refeience  by  Major  C.  H,  Buck,  Deputy  Commissioner  of 
Xarual  : — 

Under  section  16  Land  Revenue  Act,  I  refer  the  following 
case  for  orders,  as  there  appears  to  be  no  definite  law  or  ruling 
on  the  subject. 

One  Musammat  Kishni,  widow  of  Partapa,  Jat  of  Kaliana, 
Tahsil  Thanesar  has  died  aud  leaves  no  blood  relations  of  her 
own  or  her  husband.    She  owned    82  bighas  4  biswas    land. 

The  tenure  of  this  village  is  pattidari  ghair  mukammal,  and 
the  shamilat  deh  is  not  divided  among  pattis  ;  each  owner  has  a 
share  in  the  common  land  according  to  his  holding. 

There  is  no  provision  in  the  wajib-ul-atz  regarding  disposal 
of  land  of  a  proprietor  who  dies  without  lelations. 

The  village  was  originally  occupied  by  one  Muuia,  Jat,  He 
introduced  per&nns  of  miscellaneous  castes  aud  finally  four  pattis 
were  created  under  lambardars  Dhau  Singh,  Alman,  Mohra,  and 
Noda,  and  shamilat  deh  was  set  apart. 

The  land  in  question  was  in  1848  owned  by  one  Rai  Singh, 
son  of  Ramdiya,  Jat  and  he  or  his  son  apparently  married  the 
sister  of  one  Sahib  Singh,  an  outsider.  When  her  husband  died 
the  three  sons  of  Sahib  Singh  succeeded  aud  are  shown  in  Mr. 
Douie's  Settlement  as  owners.  They  were  Tulsi,  Paraa  and 
Partapa.  The  two  latter  died  childless  and  Musammat  Kishni 
succeeded  to  the  estate  when  her  husband,  Partapa,  died. 
She  has  now   died  and  the   question   of  mutation   has  arisen. 

There  arc  four  so-called  pattis,  viz,  Dhau  Singh  (Jats) 
Alman  (Fakirs  and  Jati),  Noda  (Jats  and  Ma! is),  and  Mohra 
(Arains  and  Jats). 

The  land  in  question  is  situate  in  the  Mohra  patti,  and 
the  Tabsildar,  without  any  good  reason,  ordered  that  mutation 
take  place  in  favour  of  the  Jats  of  the  Mohra  patti.  This 
is  evidently  wrong. 

The  question  is  whether  the  land  should  become  shamilat 
of  the  Patti  Mohra,  of  the  whole  village,  or  whether  it  should 
escheat  to  Government' 
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Section  28  of  R&ttigan's  Uastomary  Law  (Remark  I)  tends 
to  show  that  it  should  escheat  to  Government,  but  Roe  and 
Rattigan's  Tribal  Law  in  the  Punjab  (page  87,  Chapter  III, 
paragraph  5)  tends  to  show  that  it  should  pass  to  the 
shamilat  deh.  The  owners  of  the  Patti  Mohra  have  no  special 
right  as  against  the  geueral   proprietors   of  the  village. 

As  these  cases  are  likely  to  become  common,  owiDg  to 
the  numerous  deaths  which  have  occurred  by  plague,  and 
as  I  believe  in  other  instances  such  land  has  been  allowed 
to  pass  to  the  remaining  proprietors  as  shamilat  deh  or  patti, 
I  refer  the  matter  for  orders. 

The  mutation  proceedings  are  sent  herewith. 
The  order  of  the  Court  waB  delivered  by — 
17th  Jan.  1911.  J.  M.  Douie,    Financial  Commissioner. — This  case  relates  to 

mutation  of  ownership  in  82  bighas  4  bisivas  in  Mauza  Kaliana  of 
the   Thanesar   tahsil   of  tho    Karnal   District.     At  the    Regular 
Settlement  about   1850  the  land  was  held  by  one  Rai  Singh,    son 
of   Ramdia.     Apparently   before   the    end  of  that  settlement  Rai 
Singh  died  and  was  succeeded  by  his    son  Budha,    tribe  Jat,   got 
Barthal  (kheioat  No.  31).     In  making    his  reference   for  revision 
the  Deputy  Commissioner  stated  that  Rai  Singh  or  his  son  Budha 
married    the  sister  of   one  Sahib   Singh,    whose    sons   became 
possessed   of    the   holding.     To-day   it    is    stated   that  Budha's 
mother  and   Sahib  Singh's  wife  were  sisters,   and  that   Sahib 
Singh  belonged  to   a  village   in  the    Amballa  District.     All  his 
sons  died  childless,  but   one   left  a   widow,   Musammat    Kishni, 
who   has   now  died.      The  land  is   in   one    of  the  four  pattis 
into   which    the  estate  is  for   revenue  purposes    divided,  namely 
in    Patti  Mohra,  the  owners   of   which  are  Jats  and  Arains,     The 
Settlement  Tahsildar  found  that  no  one  had  proprietary  possession. 
He  treated  as  fraudulent  a    claim   put  forward  by  or  od  behalf  of 
one    Devatia,  a  Jat  of  a  village  in  lahsil  Kaithal,  and  he  ordered 
mutation   in    favour  of  the   Jats  of  Patti  Mohra.     The  Arains 
of   that    patti    appealed  to   the   Collector  on  the   ground  that 
mutation   should    have    been   effected   in   the  names   of  all  the 
owners  of   Patti  Mohra  irrespective  of    tribal  distinctions.     The 
Deputy  Commissioner  remarked   that  the  question   for   decision 
was  whether   the   land   should   be  recorded  as  sha milat  of  Patti 
Mohra   or    should   be  entered   as  belonging   to   Government  by 
escheat.   Instead   of  deciding   the  appeal,  he  irregularly  reported 
the   original  order  for  revision.     The    question    being     one   of 
importance   I  transferred   tho  case    to  my  own  61e  by   an  order 
under  section  16    (1)  of  the  Land  Revenue   Act,     I  have  heard 
counsel  for  tho  Jat  owners  and  for  the  Crown, 
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A  glance  at  the  genealogical  trees  of  the  settlements  of  1885 
and  1909  will  show  how  utterly  heterogeneous  the  proprietary 
body  of  this  village  is.  The  owners  are  of  several  tubes,  and 
eveu  the  Jats  are  of  very  different  gUs  both  in  the  estate  as 
a  whole  and  in  Patti  Mohra.  In  the  khewat  of  the  Regular 
Settlement  (1855)  Budba,  from  whom  the  late  owners  derived 
their  title,  was,  as  I  have  noted,  shown  nsa  Jat,  got  Barthal 
at.d  was  probably  the  only  landowner  of  that  got  in  the  village, 
Budha's  successors  nad  nothing  to  do  with  the  proprietary  body 
till  they  were  brought  into  it  on  Budha's  death  without  nale 
heirs.  The  account  of  the  founding  of  the  estate  given  in  the 
note  attached  to  the  genealogical  tree  of  the  1885  settlement 
is  significant, 

"  At  first  tho  whole  area  of  the  village  was  in  the  occupation 
"  of  the  Sikhs,  and  tenants  belonging  to  neighbouring  estates 
"cultivated  the  land.  About  125  years  ago  one  Munia,  Jat  Gil, 
"  on  account  of  inconvenience  left  tbe  old  abadi  near  the  G,  T. 
«'  road  and  with  the  permission  of  the  authorities  of  the  time  came 
"  to  settle  in  tbe  village  paying  no  nazrana  or  malika?ia.  His 
"  pedigrea  table  is  not  known  to  the  owners  (silsila  shajra  nasb 
"  malikan  bata  nahin  sakte).  He  alone  remained  in  possession 
"  for  a  considerable  time.  Failing  to  arrange  for  the  cultivation 
"  of  the  whole  area  he  brought  persons  of  different  tribes  from 
"  the  old  abadi  and  united  them  with  him  in  the  ownership  of  the 
"  land," 

According  to  the  shajra  nasb  of  1885  theie  are  a  few  Gil 
Jats  in  each  patti,  but  whether  any  of  them  are  descendants  of 
Munia  we  cannot  say.  Even  if  tbey  were,  it  would  be  difficult 
to  allege  that  the  ancestor  of  Budha,  got  Barthal,  derived  his 
title  from  a  gift  by  Munia.  The  petty  Sikh  sardars,  who 
occupied  the  country  after  the  sack  of  Sirhind  in  L7C3,  no  doubt 
welcomed  any  one  who  would  settle  and  cultivate,  and  so  increase 
their  income, 

About  1882  the  Government  of  India  made  enquiries 
regarding  escheat  in  the  different  provinces  of  India.  A  reference 
was  made  to  the  Judges  of  the  Chief  Court  and  minutes  by  Mr, 
Justice  Barkley  and  Mr.  Justice  W.  H.  Rattigan  will  be  found 
reproduced  in  Punjab  Government  Consolidated  Circular  No.  9- 
Mr.  Justice  Barkley  wrote  : — 

"  Escheats  are  comparatively  rare  in  tho  Punjab.  One 
"  reason  is  that  where  the  land  is  generally  held  by  village  com- 
u  munities,  as  is  the  case  in  this  province,  it  is  the  usual  practice 
"  to  recognise  the  succession  of  the  proprietary  body  to  the  lauds 
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M  of  proprietors  dying  without  heirs,  and  this  is  often  provided  for 
"in  the  village  administration  papers  prepared  at  settlement.  In 
*'  the  southern  Punjab  under  Sikh  rule,  when  wells  rather  than 
"  villages  formed  the  proprietary  units  in  direct  relation  with 
"  the  Government,  escheats  were  more  strictly  enforced  than 
"  they  are  now,  and  the  resalt  was  that  wells  or  portions  of  wells 
11  with  the  lands  attached  to  them  often  become  the  property 
"  of  Government.  Mr.  O'Brien  while  reporting  that  he  cm  dis- 
"  cover  only  two  cafes  of  escheat  which  have  taken  place  (in  the 
"  Muzaffargarh  District)  since  British  rule,  adds  that  the  British 
"  Government  at  present  owns  numerous  estates  in  the  district 
"  which  it  received  from  the  Sikh  and  Pathan  Governments,  to 
"  whom  they  had  escheated  for  want  of  heirs,  A  similar  state  of 
M  things  exists  in  the  neighbouring  district  of  Multan,  though  in 
"  that  district  also  escheats  are  now  rare,  it  being  stated  that  no 
"  escheats  of  immovable  property  have  taken  place  within  the 
"  last  ten  years." 

Mr.  Barkley  then  discussed  the  law  on  the  subject,  pointed 
out  that  escheat  was  not  one  of  the  matters  in  regard  to  which 
the  personal  law  of  the  parties  is  made  applicable  by  section  5 
of  the  Punjab  Laws  Act  aud  referred  to  a  leading  Madras  case 
in  which  the  Privy  Council  held  that  the  title  of  the  State 
rested  not  on  the  Hindu  law  of  escheat,  but  "  on  grounds  of 
general  or  universal  law." 

Mr.  Justice  Rattigan  quoted  further  cases,  and  concluded 
that  "  when  there  is  a  total  failure  of  heirs  the  Crown  takes 
"  by  escheat  under  a  general  or  universal  law  as  paramount 
"  power." 

In  a  letter  No.  692,  dated  28th  July  1882.  addressed  to  the 
Government  of  India,  the  Punjab  Government  remarked  :— 

"  The  right  of  the  Crown  to  succeed  by  escheat  upon  a  total 
"  failuie  of  heirs  to  all  movable  end  immovable  property  left  by 
"  Hindus  and  Muhammadans  has  always  been  recognized  and 
"  asserted  in  the  Punjab."  fit  then  noted  what  the  law  as  laid 
down  by  the  Privy  Council  was.)  "  Cases  of  the  kind,  however, 
"  have  been  comparatively  rare.  A  total  failure  of  heirs  is  neces- 
"  sarily  uncommon  under  Hindu  law  and  the  principle  upon 
14  which  the  revenue  settlement  has  been  mado  in  this  province, 
"  renders  an  escheat  of  landed  property  belonging  to  the  agri- 
cultural population  almost  impossible,  the  general  village  pro- 
"  prietary  body  succeeding  as  a  matter  of  right  to  tho  estate 
"  of  any  proprietor  dying  without  natural  heirs." 
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Two    Delhi,    two    Rohtak  and    two     Muzaffargarh   escheats 
were  noted,  the  Rohtak  cases  probably  did  not  relate  to  land. 

The  only  district  in  the  Punjab  in  which  escheats  have  been 
at  all  common  is  Kangra.  The  description  of  the  origin  of  the 
tenures  of  that  district  given  in  paragraphs  150 — 152  of  the 
Settlement  Manual  showa  clearly  why  this  should  be  the  case. 
A  quotation  may  be  given  from  paragraph  2  of  Financial  Con  - 
rnissioner's  No.  6521,  dated  30th  October  1906. 

"It is  the  policy  of  Government  to  assert  its  claim  to  an 
"  escheat  only  in  cases  where  it  is  clearly  established  that  there 
"  ia  an  entire  failure  by  any  person  to  establish  a  claim  to  the 
"  succession.  In  that  correspondence  it  was  also  established  that 
"  there  was,  as  a  general  rule  at  least,  no  such  community  of 
"  interest  between  the  proprietors  of  a  village  (in  Kangra)  as 
"  would  entitle  them  to  succeed  to  heirless  land  as  a  body,  while 
"  as  regards  the  proprietors  of  a  tilca-  any  claim  they  might  have, 
"  would  be  founded  on  the  presumption  that  they  are  distant  re- 
''  latives  of  the  last  owner,  and  not  on  the  fact  of  their  being 
u  proprietors  in  the  iika"  With  the  abave  may  be  compared 
P.  B.  No.  61  of  1898.  (') 

I  will  now  refer  to   certain   cases  of   escheat    elsewhere.     In 
1892  one  of  the   four  tarafs  of  Mauza  Bachewind  iu  Amritsar   was 
supposed  to  have   been   left   heirless,   and    escheat  was  enforced, 
the  claim  of  the   headmen  To   have    the   land   declared    to  belong 
to  the  whole  village  community   being  overruled    by   the    Deputy 
Commissioner  [Rev.  Pro.  (Genl.)  No,    18    of   August  1892],     The 
taraf,  which  escheated,   was  owned   by  Jats   of   the   Khaira  got, 
and  the  other  three  tarafs    by  Jats  of  the   Sohal  got.     The   case 
was  reported  to  Government   in  order  that  sale   might   be   sanc- 
tioned.    Meanwhile,  however,  the  Deputy   Commissioner  discover- 
ed heirs  of  the  last  owner,  and  the  case  wa3   dropped    [Rev.    Pro. 
(Gen.)  Nos.   1-4   of   December    1892].     Here    then   Government 
claimed    an  escheat  as  against  the  claim  of   the    general   proprie- 
tary body.     In  1897  the  Deputy  Commissioner  of  Sialkot   ordered 
escheat  of  one-fourth  of  the  village  of  Jhang  in   the   Sialkot   Dis- 
trict,    The  village  was  founded  by   Rnkwal    Rajputs,    who  came 
from  Pahladpur  in  Jammu.   Lala,  Rukwal  Rajput,  was  sole  owner 
in  1852,    when   he   sold  one-fourth    to   Mahajans,    and    one-half 
to  Rukwal  Rajputs.    The  escheat  occurred    through  the  failure  of 
heirs     to     Lala.    The     claims    of   certain   Rukwal   Rajputs      of 
Pahladpur,    of     the  representatives  of  the   Rukwal  vendees   of 
one-half     the     estate     (Tarafs  Shaman    and    Jholan),    of    the 
representatives      of     the     Mahajan     vendees       of     one-fourth 

(»)  61  P.  R.  1898  (Shaman  v.  Sardha). 
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(Taraf  Diwana),  and  of  the  did  malik  of  the  land,  were 
all  disallowed.  The  facts  connected  with  the  escheat  were 
carefully  considered  by  the  Financial  Commissioner,  who  held 
escheat  to  be  proper,  and  when  proposing  sale  submitted  the 
correspondence  to  Government.  Sale  was  sanctioned  by  Punjab 
Government  No.  331,  dated  5th  June  1897.  In  1901  the  Deputy 
Commissioner  of  Lahore  proposed  to  sell  certain  land  which 
had  escheated  in  Mauza  Bath.  The  Government  asked  whether 
the  Government  title  was  clear  with  reference  to  Consolidated 
Circalar  No.  9.  The  Deputy  Commissioner  replied  ;  "  The 
"  posession  of  the  land  was  taken  over  in  1896-7.  Since  then 
"  no  one  has  come  forward  and  represented  his  claims  to  the 
"  land,  The  fact  is  that  neither  Musammat  Dhanwanti  nor 
"  her  husband  had  any  collat3ral  relatives  in  the  village  or 
"  its  vicinity,"  The  area  was  small,  42  hanals  5  marlas. 
The  order  was  that  the  land  should  be  offered  to  the  pro- 
prietors of  Mauza  Bath  at  the  estimated  value  (Punjab  Govern- 
ment No.  1 156,  dated  23rd  November  1901.) 

An  important  case  bearing  on  the  question  is  P.  B-  No.  77 
of  1896  (').  A  widow  of  a  Kalal  having  a  life  interest  in  land 
in  Mama  Ambala  executed  a  deed  of  gift  in  favour  of  her 
brother's  son,  After  her  death  the  other  proprietors  in  the 
thula  claimed  to  succeed,  but  the  Court  held  they  had  no  locus 
standi.  Two  of  the  cases  which  the  counsel  for  the  Jats  has  refer- 
red to,  No.  80  of  1885  (2)  and  No.  78  of  1888  (8),  were  .considered. 
The  decision  in  both  was  held  to  be  irrelevant,  as  the  claim  up- 
held  was  in  each  case  based  on  relationship.  Mr.  Justice 
Ohatterjee  remarked  (')  ;  — 

"  There  is  also  a  passage  in  Mr.  Justice  Roe's  well  known 
"  work,  Tribal  Laic  in  the  Punjab,  page  87  in  which  it  is  stated 
"  that  '  when  one  group  of  proprietors  in  a  village  community 
''becomes  extinct  their  rights  pass  to  the  surviving  groups,  there 
"  must  always  be  heirs  as  long  as  any  member  of  the  community 
"  survives.'  This  is  the  strongest  authority  in  plaintiffs'  favour, 
"  but  the  principle  stated  in  it,  is  controverted  by  the  learned 
"  author  of  the  Digest  of  Customary  Law.  See  Remark  1,  Section 
"23,  5th  Edition. 

"  On  the  whole  we  do  not  think  that  it  has  ever  been  definitely 
"decided  by  this  Court  that  the  members  of  a  village  community 
"  are  the  ultimate  heirs  of  any  co-sharer  among  them,  who    dies 


C1)  77  P.  B.  1896  (Kirpa  Ram  v.  Ude  Ram). 
(*)  80  P.  R.  1885  (ML  Bhwpia  r.  Jamna  Das). 
(*)  78  P.  R.  1888  ^Lehna  v.  Kishen). 
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"  without  heirs,  in  every  instance  without  regard  to  the  constitution 
"  of  the  village  or  the  facts  of  the  patt'cular  case  which  comes  up 
"  for  decision. 

*  *  *  * 

"  Ambala  is  a  town  with  a  heterogeneous  class  of  inhabitants 
"  and  the  owners  of  Patti  Kalalan  are  also  a  mixed  body.  One 
"  thula  consists  of  Jat  proprietors  of  four  different  gots.  The 
'*  three  Kalal  thulas  have  owners  belonging  to  six  gots,  and  the 
"  division  into  thulas  appears  to  have  been  made  for  revenue  pur- 
"  poses,  and  is  not  based  on  ancestral  connection  among  the 
"  land-holders. 

*  #  *■  # 

"  The  tennre  of  the  village  is  stated  in  the  toajib-uhare  of 
"  1852-53  as  kabzawar  and  it  is  recited  that  there  is  nothing  held 
"  in  common  in  the  entire  patti  but  54  bighas  of  shamilat  land. 
"  In  our  opinion  it  would  be  difficult  to  hold  that  the  owners  of 
"patti  KaUlan  of  the  city  of  Ambala  are  so ch  a  compact  and 
"  homogeneous  community  that  the  rnle  of  succession  set  up  by 
"  the  plaintiffs  must  be  presumed  among  them  in  the  absence  of 
H  affirmative  evidence  on  the  present  record. 

*  *  #  # 

"  The  defendant  Ude  Earn  is  in  possession,  and  plaintiffs  in 
"order  to  recover  the  land  from  him  must  show  a  superior  right. 
"  This  they  have  failed  to  do." 

In  this  case  therefore  it  was  held  that  the  thuhdars  had  no  title 
to  contest  a  gift  which  was  primd  facie  invalid.  It  follows  clear- 
ly, that  if  the  State  had  claimed  escheat,  the  thulddars  could  not 
have  contested  the  claim. 

P,  B,  No.  61  of  3898  (')  is  a  similar  case  relating  to  the 
Kangra  District,  It  was  maintained  that  "  under  circumstances 
"  like  the  present  the  proprietary  body  of  the  village  or  of  the 
"subdivision  in  which  the  land  is  situate  are  by  the  general 
"  custom  of  the  Punjab  entitled  to  succeed  on  the  death  of  the 
"  widow,  and  that  they  have  in  consequence  a  sufficient  locus 
"  standi  to  contest  the  widow's  alienation,"  As  to  this  Mr.  Justice 
Chatterjee  remarked  :— 

"  With  reference  to  the  first  roint  we  are  unable  to  accede 
"  to  the  contention  that  there  is  a  universal  custom  of  the  kind 
"  mentioned  in  the   Punjab      The  authorities  on  the  subject  are 


C1)  61  P.  R,  1898  (Shaman  v.  Sardha). 
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"  conflicting.     They    are  all  collected  and   reviewed   in    No.   77 
"Punjab  Record,    1896  asd  the  conclusion  arrived  at  was  that  no 
"  such  general  mle  could  be  laid  down.     Counsel  insists  that  this 
"  is  an  error,  bnt  we  are   unable   to  agree  with  hirn.     Admitted- 
"  ly  the  authorities   are  not  agreed  on  the  point  and  opinions  in 
"  support  of  appellant's  view  are  opposed  by   others  entitled   to 
"  equal  weight  affirming  the  contrary.     It  appears  to  us  difficult 
"  to  lay  down  a  rule   of  general  application  in   a   matter  of  this 
"kind  merely  upon  d priori  grounds.     Much  would  depend    upon 
"  the  facts  of  each  case  and   the  constitution   of    the  village.     In 
"  a  village  held  on  a    strictly    tribal  tenure,    or    in    which   the 
"  community  is  a  compact  one,    the  probability   is    that  heirless 
"  land  would  be   taken   possession   of  by   the   tribesmen  or  the 
"  community,  and  that  strangers  would   be   excluded.     It  would 
••  perhaps  be  reasonable  to  presume  even  in  the   absence  of  actual 
"  instances  that  in  the  past,  and  particular  ly  in    unsettled  times, 
"  they  were  able  to  assert  and  enforce  this  right  with  the   support 
"  of  public    opinion,    aud   if   necessary   by  physical  force.     The 
11  right  of  escheat  would  have    an  historical   foundation   in  such 
"communities.     Bat  no  such  inference  can    be  drawn   where    the 
"  proprietors  are  a  heterogeneous  body,  and  where  possession   is 
"  essentially  the  measure   of  right.     Here   the   right   of   escheat 
"  ought  to  be  affirmatively  established    by    cogent    evidence.     It 
'•  would  not  always  be  safe  to  assume  the   existence  of   such  right 
"  merely  because  under  the  existing   revenue    system  there   is   a 
"  joint  liability  for  revenue,  or  where  such    land   exists,   because 
"  there  is  some  common  waste  lacd   for   pasture  and   other  pur- 
"  poses.     In  many  cases,  as  shown  in  No.   77    Punjab  Record  1896 
"  (!)  it  was  found  on  actual  enquiry  that  the  right  did    not  exist. 
"  Considering  the   diverse  character  of  village  tenures  in  this  pro- 
"  vince,  it   is  obviously  unsafe  to  formulate  a  general  rule  on  the 
"  subject  of  escheats  to  village  proprietors.     We  therefore  see  no 
"  good  reason   to   differ  from  the  view  taken  in    the   case  above 
"  cited." 

In  P.  E.  No.  102  of  1906  (2)  the  principle  laid  down  in  P, 
R.  No.  77  of  1896  (1)  was  applied.  Mr.  Justice  Lai  Chand 
remarked  : — 

"  In  the  present  case  the  tenure  of  the  village  concerned 
"  is  bhaiachara,  the  proprietary  rights  are  held  by  a  heterogeno- 


(!)  77  P.  R.  189ti  (Kirra  Ram  v.  TJde  Ram). 

(i)  102  p.  R,  1906  (JSarnam  Singh  V.  Partap  Singh}. 
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"  oris  body  of  miscellaneous  tribes,  and  the  plaintiffs  are  Rors 
"  by  caste,  while  Nanna,  whose  property  is  in  dispute,  was  a 
"  Jat.  There  i.=,  therefore,  no  reason  for  holding  that  the  constitu- 
"  tion  of  the  village  or  the  facts  of  the  case  raise  any  sort  of  ini. 
11  tial  presumption  to  support  plaintiff's  allegation  of  succession 
"  by  reversion."  It  follows  that,  assaming  Nanna  really  to  have 
left  no  relations  having  a  right  to  claim  his  land,  Government 
was  entitled  to   his   land  by  escheat, 

The    following  propositions  may,  I  think,  be  laid  down  on  the 
subject  of  escheats  to  the  Crown  ;— 

(1)  The  right  of  the  Crown  to  claim  escheat  rests  not  on 
customary  or  Hindu  law,  though  Hindu  law  recog- 
nizes escheats,  but  on  grounds  of  general  or  univer- 
sal law. 

(2)  The  right  can  only  arise  in  the  absence  of  relations  en- 
titled by  law  or  custom  to  inherit. 

(3)  lhe  right  of  the  proprietary  body  as  a  whole  to  suc- 
ceed in  cases,  in  which  it  exists,  is  primarily  based  on 
real  or  assumed  relationship  to  the  holder  of  the  land, 
or  to  the  member  of  the  proprietary  body  from  whom 
his  title  was  derived. 

(4)  Such  a  right  should  be  assumed  in  the  case  of  homo- 
geneous estates  or  sub-divisions  of  estates,  where  the 
owners  are  all  or  nearly  all  of  the  same  tribe  as  the 
last  holder  of  the  land  or  the  member  of  the  proprietary 
body  from  whom  he  derived  his  title. 

(5)  It  should  not  be  assumed  in  the  case  of  heterogeneous 

estates  or  sab-divisions  of  estates  held  by  persons 
of  different  tribes  or  different  gots  of  the  same  tribe. 
The  presumption  in  such  cases  is  that  the  State  has 
a  right  of  escheat, 

(6)  When  the  property  in  the  land  was  originally  derived 
by  gift  from  a  member  of  the  tribe  of  the  original 
proprietary  body,  the  right  of  that  body  should  be 
recognized  on  failure  of  the  donor's  and  donee's 
lines, 

(7)  In  any  case  in  which  the  wajil-ul-arz  declares  tho 
right  of  the  proprietary  body  to  succeed  to  the  land 
of  heirless  owners  Government  should  set  up  no 
claim, 
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It  should  ba  assumed  iu  dealing  with  all  such  cases  that 
Government  will  recognize  the  right  of  the  proprietary  body  to 
succeed,  where  it  can  set  up  any  tort  of  probable  title.  Where 
escheat  is  clearly  claimable  it  should  be  enforced.  But  iu  that 
case  it  will  usually  be  a  right  to  propose  sale  of  the  land  at 
ftB  market  value  to  a  member  of  the  proprietary  body  or  to  the 
proprietary  body  as  a  whole,  Iu  the  present  case  escheat  was 
certainly  claimable  and  the  land  will  be  recorded  a8  Government 
property. 

Appeal  rejected. 


s 
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No.  3- 

Before  H.  J.  Maynard,  Esquire,  Officiating  2nd 
Financial  Commissioner. 

CHHAILU  AND  OTHERS- (Plaintiffs)— APPLICANTS, 

Versus 

MAN   SINGH  AND   ANOTHER— (Defendants)- 
RESPONDENTS. 

Revenue  Revision  No.  106  of  i  910-11. 

Funjab  Tenancy  Act,  XVI  of  1887,  section  5  (2) — meaning  of"  occupation 
for  thirty  years.'" 

Held,  following  5  P.  R.  1896,  Rev.,  (')  that  the  period  of  thirty  years 
referred  to  in  section  5  (2)  of  the  Punjab  Tenancy  Act,  1887  means  thirty 
years  prior  to  the  institution  of  tha  suit  and  not  prior  to  the  commencement 
of  the  Act. 

Revision  of  the  order  of  0.  A.  Barron,  Esquire,  Collector  of  Delhi, 
dated  5th  Jidy  1910 — Case  forwarded  by  Lieutenant-Colonel 
C.  M.  Dallas,  Commissioner  of  the  Delhi  Division^  with  his 
order,  dated  17 th  March  1911,  for  orders  under  section  84  (2) 
of  the  Punjab  Tenancy  Act,  1887, 

Dwarka  Piirshad,  for  applicants. 

Kalvant  Sen,  for  respondents. 

The  order  of  the  Couit  was  as  follows  : — 

I  have  heard  Lala   Dwarka  Parshad  for  the  applicants   and  2nd  August  1911« 
Lala  Kalvant  Sen   for  the   respondents.     I  deal   with   the  three 
cases  106-108  in  a  tingle  order. 

The  legal  question  on  which  these  cases  turn  is  the  decision 
cf  the  Collector  of  Delhi  that  the  words  "  thirty  years  "  in  sec- 
tion 5  (2)  of  the  Punjab  Tenancy  Act  mean  "  thirty  years  " 
from  the  commencement  of  the  Act,  and  not  thirty  years  from 
the  date  of  the  institution  of  the  suit,  as  held  by  the  Financial 
Commissioner  in  Judgment  No.  5  of  1896.  I  note  in  pass- 
ing that  the  Revenue  Courts  are  bound  to  follow  the  rulings  of 
the  Fiuancial  Commissioner,  until  they  are  overruled  by  that 
officer  himself.  But  it  is  open  to  me  to  distinguish,  or  to  overrule, 
the  ruling  referred  to,  for  adequate  reasons  :  and  1  shall  there- 
fore proceed  to  consider  whether  adequate  reasons  exist. 

1 he  Collector  of  Delhi  appears  to  me  to  have  gone  astray 
from  failure  to  distinguish  between  a  rule  of  evidence  and  a 
rule  of   substantive  law.     He  is  quite  right    in   holding   that 

O)  5  P.  B.  1896  Rev.  (Maula  v.  Jhoan  Bahhsh). 
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the  framers  of  the  present  Tenancy  Act  did  not  intend  to  allow 
the  particular  form  of  title  which  accrues  under  section  5  (1) 
(a)  to  accrne  after  the  passing  of  the  Act  of  1887,  But  the 
framers  of  the  Act  recognised  that  they  would  be  throwing  very 
gieat,  aud  peih  ps  u  reasonable,  difficulties  in  the  way  of 
claimant,  tenants,  if  they  insisted  upon  their  giving  affirmative 
proof  of  the  lapse  of  a  certain  number  of  generations  in  posses- 
sion of  the  land.  They  therefore  introduced  a  rule  of  evidence, 
which  establishes  a  presumption  in  favour  of  the  lapse  of  the 
required  number  of  generations  prior  to  1887,  provided  that  a 
certain  set  of  facts  in  the  thirty  years  prior  to  the  institution  of  the 
suit  be  proved  by  the  tenants.  That  presumption  is  not  abso- 
lute, It  is  rebuttable  either  by  evidence  to  be  adduced  by  the 
ether  side,  or  by  facts  in  the  tenant's  own  statement  of  his  claim 
which  are  manifestly  irreconcilable  with  the  requirements  of  sec- 
tion 5(1)  («)•  And,  moreover,  the  strength  or  weakness  of  the 
presumption,  is  a  matter  for  the  decision  of  the  court,  accord- 
ing to  the  circumstances  of  the  case. 

Let  us  see  now  how  the  law,  as  thus  explained,  applies  to 
the  facts  of  the  three  cases  under  consideration.  And  in  the 
first  place  let  me  note  that  the  revenue  records  show  plainly 
that  there  is  no  justification  whatever  for  the  Collector's  sugges- 
tion that  the  land  in  dispute  is  not  identical  with  the  land  held 
by  the  applicants'  representatives  in  1874.  It  unquestionably  is 
the  same  land.  It  appears  then  that  this  land  was  cultivated  by 
the  owners  themselves  in  1842  A.  D.,  that  in  1874  Hans  Ram, 
the  father  of  some,  and  the  uncle  of  other,  tenants  was  in  posses- 
sion of  it,  and  that  in  1887  the  present  tenants  were  in  posses- 
sion. Between  1842  and  1874  we  have  no  information,  and 
there  is  nothing  to  prove  that  Sanwant,  the  father  of  the  tenant 
Hans  Ram,  ever  held  possession.  If  section  5  (2)  did  not  exist, 
we  should  have  to  say  to  the  tenants  :  you  have  proved  posses- 
sion at  revenue  rates  since  1874,  and  you  have  proved  possession 
at  revenue  rates  in  the  second  geueiation  in  1887.  But  since 
you  caDnot  prove  that  yoar  grandfather  Sanwant  was 
in  possession  at  isome  period  between  1842  and  1874,  you  have 
failed,  If  we  accept  the  Collector's  view  of  the  meaning  of  sec- 
tion 6  (2),  the  law  is  equally  rigid.  In  this  event,  our  reply  to 
the  tenants  is  that  they  fail,  because  they  cannot  prove  what 
happened  between  lbo7  and  1874,  a  period  in  which  rccoids 
of  rights  were  only  intermittently  made  and  maintained. 

What  the  legislatuie  has  done  is  to  give  a  practical  re- 
laxation to  a  very  rigid    rule  of  substantivo  law    by   adoptir.# 
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an  elastic  rule  of  evidence,  which  the  Courts  will  apply  accoid- 
ing  to  the  circumstances  of  the  ease.  As  time  goes  on  it  will 
become  more  and  more  ea*y  to  rebut  the  presumption  arising 
under  section  5  (2),  by  refereuce  to  the  excellent  and  contin- 
uous records  of  rights  which  begin  to  be  maintained  in  the 
later  eighties,  and  there  is  no  fear  at  all  that  the  sub-section  as 
interpreted  by  ruling  No.  5  P.  R.  of  1895  (')  will  become  a  means 
of  frustrating  the  expressed  intention  of  the  legislature  in 
respect  to  the  prospective  accrual  of  occupancy  rights  [under 
section  5  (1)   (a). 

I  unquestioningly  adopt  and  endorse  ruling  5  P.  B.  of  1896(1), 
and  hold  that  in  the  present  cases,  the  proof  that  the  tenants 
have  held  at  revenue  rates  since  1S74  entitles  them  to  the  benefit 
of  the  presumption  arisicg  under  section  5  (2),  Ihey  have, 
in  fact,  proved  everything  required  by  section  5  (1)  (a)  except 
Sanwant's  possession  and  that  possession  may  have  been 
a  fa 3t  at  any  date  between  1842  and  1874.  The  only  evidence 
adduced  by  the  other  side  to  disprove  it  is  an  entry  fhowicg 
that  Sanwant's  son,  iMukh  Earn,  was  recorded  in  1842  as  the 
owner  of  certain  other  land.  It  would  not,  in  my  opinion,  be 
safe  to  infer  from  this  isolated  fact  that  Sanwant  himself  was 
undoubtedly  dead  in  1842. 

Not  only  is  ruling  No.  5  P.  B.  of  1896  (')  thoroughly  sound 
and  coherent  in  itself,  but  it  works  very  equitably  in  its  ap- 
plication to  the  present  and  the  numerous  similar  cases  in 
which  the  old  revenue  records  are  intermittent  and  incomplete. 
The  Commissioner  suggests  that  different  portions  of  the  ruling 
are  conflicting.  But  if  he  will  realize  the  distinction  between  a 
rule  of  substantive  law  and  a  principle  of  evidence,  I  think 
the  supposed  contradictions  will  disappear.  When  the  tenant 
has  proved  thirty  years  possession  at  revenue  rates  prior  to 
the  institution  of  the  suit,  the  Court  may  presume  that  on  the 
1st  November  1887  he  had  held  for  more  than  two  generations. 
But  the  piesumption  would  be  eo  weak  as  to  be  quite  valueless, 
unless  there  were  also  proof  that  he  was  in  possession  on 
November  1st,  1887,  a  period  at  which  records  of  rights  begiu 
to  become  continuous  and  reliable.  And  in  any  event  the 
presumption  is  capable  of  being  rebutted.  For  instance  I  have 
just  had  a  case  before  me  in  which  a  tenant's  own  allegations 
showed  that,  though   he   had  held    possession  at  revenne  rates 


(')  5  P.  B.  1696  Rev.  {Mania  v.  Jiican  Bakheh), 
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for  thirty  years  at  the  date  of  the  suit,  the  generation  which 
held  the  tenancy  in  1887  was  not  the  third  generation  which 
had  held  it.  He  therefore  failed  to  establish  a  claim  under 
section  5  (1)  (a),  notwithstanding  the  presumption  which  arose 
in  his  favour  under  section  5  (2).  Revising  the  original  orders 
of  the  Assistant  Collector  and  the  appellate  orders  of  the 
Collector  in  all  three  cases,  I  decree  the  claims  of  the  tenants, 
applicants  for  revision,  in  all  three.  I  pass  no  order  as  to 
costs. 


Revisions  accepted. 


P    I 
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